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City or Lowe. vs. Proprietors or tHe Locxs & Canats 
on Merrimack River. 


The Proprietors of the Locks & Canals on Merrimack River are not bound by their 
charter (St. 1792, c. 13, §5) to make and maintain any bridge over the Merrimack 
Canal, which was made for manufacturing purposes, by the Merrimack Manufacturing 
Company, before said proprietors purchased the real estate, &c. of sai? company, 
under the authority conferred by St. 1824, c. 47. 


Assumpsit to recover the expense incurred by the plaintiffs in 
repairing and enlarging a bridge over the Merrimack Canal, in 
the city of Lowell. 

The case was submitted to the court on the following agreed 
statement of facts: The defendants were incorporated by St. 
1792, c. 13, for the purpose of rendering Merrimack River pass- 
able with boats, rafts, and masts, from the divisional line of 
New Hampshire and Massachusetts to the tide waters of the 
said river; and they were authorized to construct and maintain 
all such canals. locks, and dams, as should be necessary to carry 
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into effect the objects of said incorporation. By the fifth 
section of said statute, it was declared that if there should be 
occasion, in the prosecution of the said undertaking, to make a 
canal across any public highways, or if any highways should 
thereafter be laid out across any such canal, it should be the duty 
of the defendants to make and maintain in good repair a suffi- 
cient bridge or bridges over such canal. 

By St. 1821, c. 46, the Merrimack Manufacturing Com- 
pany was incorporated, with the usual powers and privileges of 
manufacturing corporations, and erected factories on the banks 
of Merrimack River, and made the Merrimack Canal, which 
extends from the Pawtueket Canal to Merrimack River. The 
Pawtucket Canal was made by the defendants, under their act 
of incorporation, in 1792; and prior to 1821 it had been used 
solely for the purposes contemplated by that act. In 1821, 
said canal was widened and greatly enlarged by the defendants, 
for the purpose of furnishing water for the various mill sites 
which have been occupied by the manufacturing companies in 
Lowell. The Merrimack Canal was made for the purpose of 
drawing water from the Pawtucket Canal, to carry the factories 
of the Merrimack Manufacturing Company. At the time of 
making the Merrimack Canal, said manufacturing company 
owned all the land through which it passed; and there was, at 
that time, no road where the bridge in question now stands. 

By St. 1824, c. 47, the defendants were authorized to pur- 
chase, take and hold all or any part of the real estate, with its 
appurtenances, water powers, and mill privileges, which were 
then held by the Merrimack Manufacturing Company, and also 
other real estate. In 1826, said company conveyed to the 
defendants the land on which the bridge in question stands, on 
both sides of the Merrimack Canal, and including the canal, 
for a considerable extent. The defendants have constructed a 
dam across Merrimack River, at the head of the Pawtucket 
Falls, and have, ever since the aforesaid conveyance to them, 
Maintained said Merrimack Canal; and they have also con- 
structed other canals, leading out of said Pawtucket Canal, and 
out of said Merrimack Canal, for manufacturing purposes ; 
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keeping the same in repair, and erecting waste gates and dams 
therein. The defendants have also, from time to time, made 
leases of the water, furnished by said canals, (including the Merri- 
mack Canal,) to different manufacturing companies, charging to 
and receiving from said Merrimack Manufacturing Company the 
same annual rent, in proportion to the quantity of water used, as 
in the case of the other companies. The defendants have also, 
since the aforesaid conveyance, erected and constantly maintained 
a saw mill, a large machine shop, and other works, which are sup- 
plied with water from said Merrimack Canal; and the defend- 
ants are extensively engaged in manufacturing operations, and 
have built and furnished numerous factories for other corpora- 
tions — the purposes, for which said Pawtucket Canal was origi- 
nally made, having become comparatively unimportant. 

In 1828, the defendants laid out Lowell Street, and built the 
bridge in question, and sold portions of the land on both sides 
of said street, from time to time. In 1833 or 1834, said street, 
on the petition of the defendants, was laid out as a highway, 
and has ever since been used as such ; no damages having been 
allowed or claimed. Said bridge, until the widening thereof, 
hereinafter mentioned, was several feet narrower than the said 
highway. 

In 1841, the city council of Lowell voted to widen said 
bridge, and called upon the defendants to do the same. The 
public convenience required that the bridge should be widened, 
and the defendants had due notice to make the widening; and 
upon their refusal to make it, the plaintiffs made it. 

S. Ames, for the plaintiffs. The defendants are bound by St. 
1792, c. 13, $5, to maintain the bridge. They built it, and 
thereby showed that they construed their charter as the 
plaintiffs do. They will however rely, for exemption from this 
obligation, on St. 1824, c. 47, by which they were authorized to 
purchase the lands, &c., of the Merrimack Manufacturing Com- 
pany, on which the bridge was afterwards built. But that was 
not a repealing statute, and its construction should be the same 
as if it had been added to $ 1 of St. 1792, c. 13. See Haynes 
v. Jenks, 2 Pick. 176. Pearce v. Atwood, 13 Mass.344. 'The 


4 MIDDLESEX. 


City of Lowell v. Proprietors of Locks & Canals. 


defendants do not act in two separate and different capacities, 
under the two statutes, but only have two distinct grants of 
power. 

It may be said that, as the defendants did not make the canal 
over which the bridge stands, but bought it of others, they are 
not bound, by St. 1792, to maintain the bridge. But they had 
“oecasion” for the canal, within the meaning of that statute. 
Tbat was a private statute, and should not be so construed as to 
injure the public. 

Robinson, for the defendants. The single object of St. 1792, 
c. 13, was to enable the defendants to remove obstructions in 
Merrimack River, by means of locks and canals ; and they were 
required to make and repair bridges across any canal for which 
there should be “occasion in the prosecution of the said under- 
taking.” The canal, over which the bridge in question was 
made, was dug by the Merrimack Manufacturing Company, on 
its own land, for purposes wholly different from those of the de- 
fendants. And the defendants, by St. 1824, c. 47, are an en- 
tirely different corporation from what they were under St. 1792; 
and they succeed to the rights and liabilities of their grantors, 
and to no other. 

Dewey, J.* The general rule of law devolves upon the city 
or town, through which a public highway or a town road passes, 
the duty of maintaining and keeping in proper repair such high- 
way or road, and all bridges necessary to the safety and conve- 
nience of the traveller passing over such way. Whenever, 
therefore, the public exigencies demand the laying out of such 
road, the expenses incident to the making thereof, and of the 
necessary bridges connected therewith, devolve upon the city 
or town in which the same is located, and not upon the indi- 
vidual owning the land over which such road passes, unless there 
be some special legislation applicable to the particular case. 
The plaintiffs insist that such exception exists in the present 
case, and that by force of certain legislative enactments in refer- 
ence to the duties and liabilities of the defendants, they are 


* Hubbard, J. did not sit in this case. 
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made chargeable with the making and maintenance of suffi- 
cient and suitable bridges upon all highways that may, from 
time to time, be laid out by the proper authorities across the 
Merrimack Canal. The course of reasoning and argument, 
urged wy the plaintiffs to sustain this position, is founded upon 
the provisions of the act incorporating the “ Proprietors of the 
Locks and Canals on Merrimack River.” St. 1792, c. 13. 

(1 Special Laws, 382.) This act made certain persons a body 
politic for the purpose of removing the obstructions to the pas- 
sage of boats, rafts, and masts, upon Merrimack River, from the 
line of the State of New Hampshire to the tide waters of the said 
river, and authorized them to construct and maintain canals, &c. 
In $5 of this act, it was specially provided thus: “If there 
shall be occasion, in the prosecution of the said undertaking, 
to make a canal across any public highways, or if any high- 
ways shall hereafter be laid out across any such canal, it shall 
be the duty of the said proprietors to make and maintain in 
good repair a sufficient bridge or bridges over such canal.” 
This provision, to the extent to which it applies, is perfectly 
clear and definite, and imposes on the defendants a liability 
coextensive with the canals and works to be made and con- 
structed under said incorporating act. If, therefore, the bridge, 
the expense of erecting and maintaining which is the subject of 
the present controversy, was upon a highway laid out across the 
Pawtucket Canal, constructed by the defendants under that act, 
clearly the expense of making and maintaining it would devolve 
upon them. This is not denied; but the defendants insist that 
their interest in the Merrimack Canal, and their right to main 
‘tain the same, are derived through other and different channels, 
and not incumbered with any such charge or servitude, as that 
which is created in reference to the Pawtucket Canal. 

' Upon recurring to the origin of the Merrimack Canal, being 
a canal which extends from the Pawtucket Canal to Merrimack 
River, we find that by St. 1821, c. 46, (5 Special Laws, 454,) 
the Merrimack Manufacturing Company was incorporated with 
the usual corporate powers of manufacturing corporations, and, 
peing duly organized, proceeded to erect factories on the banks 

1* 
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of the Merrimack River, and in aid of its operations, and under 
this act and organization, made the Merrimack Canal; said 
company owning the lands through which this canal passed. 

In this state of things, the Merrimack Company held its lands, 
and the canal thereon, subject only to the general laws relating 
to highways, and without the imposition of any obligation to 
maintain any bridge over said canal, if any highway should sub- 
sequently be laid across it. Such were the rights and such the 
obligations of the Merrimack Company ; and had that company 
continued to hold the canal and lands through which it passed, 
I suppose there would have been no attempt to enforce against 
it a claim like the present. By the subsequent St. of 1824, 
c. 47, (6 Special Laws, 228,) the defendants were authorized 
to purchase and hold all or any part of the real estate, with the 
appurtenances, the water power, and mill privileges, which were 
then holden by the Merrimack Manufacturing Company ; and 
by virtue of said act, the defendants did, in the year 1826, by 
purchase, become the proprietors and owners of that part of the 
canal where the bridge in question is erected, and the land on 
both sides thereof; and have, from time to time, used the same 
for supplying water for manufacturing purposes, and have re- 
ceived annual rents therefor. 

Now the inquiry arises, whether the defendants hold their 
interest in the Merrimack Canal, upon the same terms and con- 
ditions as they hold their interest and estate in the Pawtucket 
Canal. It is quite clear that the Merrimack Company did not 
hold its canal and water privileges upon the same conditions 
and restrictions as the Pawtucket Canal was holden by the Pro- 
prietors of the Locks and Canals. The defendants derive their 
title by conveyance from the Merrimack Manufacturing Com- 
pany, and they insist that they take their estate upon the same 
terms and conditions as their grantors held it. On the other 
hand, the plaintiffs insist that all the estate that may vest in the 
defendants, as well that held under St. 1824, c. 47, as that 
held under St. 1792, c. 18, is subject to the condition imposed 
by $ 5 of St. 1792, incorporating the defendants, and authoriz- 
ing them to construct a canal. This latter position, being in 
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the nature of a restriction upon the general rules of law regu- 
lating rights of property, and creating a servitude, ought to be 
clearly shown before it can be applied in derogation of the 
rights of the defendants. Although the Merrimack Company 
had no such obligation or duty resting on them, yet it was com- 
petent for the legislature, when asked to extend the corporate 
powers of the defendants, so as to enable them to purchase 
and hold the estate of the Merrimack Company, to annex simi- 
lar conditions and restrictions as those imposed by $ 5 of 
St. 1792, c. 18, upon the estate they might hold under that 
statute. But the legislature omitted so to do, and authorized the 
defendants to purchase and hold all or any part of the estate 
holden by the Merrimack Company, and, for aught that appears, 
upon the same terms and conditions as the Merrimack Com- 
pany held it. In making the purchase of that company, the 
defendants succeeded to its interests, and as respects so much 
real estate and water privilege as they hold under that grant, 
it is under a new and independent source of title, and to be 
governed by different rules. The city of Lowell can only re- 
quire at the defendants’ hands the same duties and liabilities that 
attached to the Merrimack Company, as to all that portion of 
their property held under St. 1824, c. 47, leaving in full force 
all obligations resting upon them by virtue of the St. of 1792, 
c. 13, as to all canals or real estate held by them under that 
statute. The defendants, as it seems to us, hold these different 
estates under different tenures and conditions, and the provisions 
of $5 of St. 1792, cannot be properly extended to the estates 
acquired of the Merrimack Company by purchase under the 
authority given by St. 1824,c.47. As to this latter estate, 
and the canals constructed thereon, the liabilities of the defend- 
ants are no greater, as to the making and maintaining of bridges 
over the same, than attached to their grantors, who would not 
have been liable to defray the expense of erecting and main-~ 
taining the present bridge ; and the defendants are equally ex 
onerated therefrom. | 
Plaintiffs nonsutt. 
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Where a tenant occupies premises, on an agreement to pay rent therefor, but neither 
the time of occupation, nor the amount of the rent is agreed on, and the lanalord 
gives him notice to quit immediately, and he assents thereto and acts thereon, the 
landlord may immediately maintain an action against him for use and occupation, 
without first demanding payment of the rent. 


Assumpsit for use and occupation. Writ dated November 
18th 1842. 

From the report of Warren, J., before whom the trial was 
had in the court of common pleas, it appeared that “ the plain- 
tiff offered evidence tending to prove, that in September or 
October 1842, the defendant was in the occupancy of the plain- 
tff’s premises, described in his declaration, and then agreed 
with the plaintiff to pay him rent therefor: That the defendant 
continued to occupy, as aforesaid, until November 18th 1842, 
when the plaintiff gave him notice to quit, and commenced this 
action ; and that the defendant did quit the premises, on said 18th 
of November, or on the following day. No evidence was of- 
fered, tending to show that any agreement was made between 
the parties, as to the amount of rent to be paid by the defend- 
ant, nor when it was to be paid, nor as to the time during which 
the tenancy should continue. 

“The defendant contended, that the plaintiff could not main- 
tain an action for use and occupation, until the expiration of 
three months from the commencement of the tenancy. But the 
judge ruled otherwise, and instructed the jury that the plaintiff 
was entitled to recover what the rent of the premises was reasona- 
bly worth, from the time of the agreement, made by the defend- 
ant, to pay rent, (if they were satisfied that he made such an 
agreement,) to the time of the commencement of the action. 
A verdict was returned for the plaintiff; and to the above ruling 
and instruction the defendant alleged exceptions.” 

J. G. Abbott, for the defendant. The question is, in effect, 
whether an action for use and occupation will lie de dze in diem, 
where there is a tenancy at will, no time nor sum for rent being 
agreed upon. By Rev. Sts. c. 60, $ 26, the tenancy cannot be 
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ended short of three months’ notice; and in a case like that at 
bar, an action will not lie till the’ three months have expired. 
See Bac. Ab. Rent, K. 7. 2 Cruise’s Digest, Tit. 28, c. 1, $ 56. 
Cole v. Sury, Latch, 264. Shury v. Brown, 3 Bulst. 329. 
3 Kent Com. (4th ed.) 468. At any rate, an action will not lie 
till after demand of payment. 

Knowles, for the plaintiff. As the defendant quitted the prem- 
ises On notice, itis to be presumed that the time for which he 
had hired them had elapsed. And if the time had not elapsed, 
yet as the plaintiff was in possession, he can maintain this action, 
without previous demand, as he could an action for any other 
debt due. See Ellis v. Paige, 1 Pick. 47. Fitchburg Cotton 
Manuf. Corp. v. Melven, 15 Mass. 270. 1 Saund. Pl. & Ev. 
130, 131. 

Dewey, J. The court are of opinion that it was not neces- 
sary to give three months’ notice to the defendant, before insti- 
tuting the action. The ruling of the court of common pleas, 
upon this point, was right. If the plaintiff gave notice to the 
defendant, on the 18th of November 1842, to quit the premises, 
and the defendant assented thereto, and acted thereupon, 
although he might not actually have removed until the day fol- 
lowing; yet these facts would authorize a jury to infer the 
termination of the contract on the 18th, and the plaintiff might 
well maintain this action, without a previous demand of payment. 

Exceptions overruled. 
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Gerorce Crosspy & another vs. THomas WENTWORTH. 


A discharge under the United States bankrupt act of 1841 does not bar a suit on the 
Rev. Sts. c. 104, § 4, to recover possession of lands or tenements wrongfully withheld 
from the owner. 

A defendant, after appealing to the court of common pleas, from a judgment rendered 
against him by a justice of the peace, in a suit on the Rev. Sts, c. 104, §4, to recover 
possession of a tenement, voluntarily removed from the tenement, and the plaintiff 
therenpon took and kept possession thereof. The defendant afterwards entered his 
appeal, and was defaulted. Held, that the plaintiff was entitled to judgment; the 
defendant not having taken advantage, at the term when he entered his appeal, of the 
plaintiff’s entry and possession, by way of plea puis darrein continuance. 


Tis was an action on the Rev. Sts. c. 104, $ 4, to recover 
from the defendant possession of premises belonging to the 
plaintiffs, of which the defendant was tenant at will. The 
plaintiffs gave the defendant due notice to quit, and then com- 
menced this action, which was entered in the police court of 
Lowell, on the 14th of December 1841, and was thence con- 
tinued to the 3lst of said December, when the defendant 
pleaded, and judgment was rendered against him. From that 
judgment he appealed, and entered into recognizance, with 
surety, to enter the action in the court of common pleas, and 
also to pay all rent then due, and all intervening rent, damages 
and costs. He entered the action in said court, at the March 
term thereof, 1842, and was defaulted. On the 18th of Janu- 
ary 1842, he voluntarily, and without the plaintiffs’ request, 
removed from the said premises, and the plaintiffs took posses- 
sion thereof, and have since continued to hold them. 

On the 7th of February 1842, the defendant petitioned the 
district court of the United States for the District of Massachu- 
setts, for the benefit of the United States bankrupt act of 1841, and 
has since been decreed bankrupt by that court, and has received 
his full discharge under said act. 

On these facts, the court of common pleas rendered judgment 
for the defendant, and the plaintiffs appealed to this court. — 

J. G. Abbott & S. A. Brown, for the plaintiffs. As this is 
an action in the nature of a tort, the defendant’s discharge 
under the bankrupt act does not affect it. Torts are not dis- 
charged by that act, till the damages are reduced to a judgment. 
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The first section of the act provides only for the discharge of 
debts that are certain. Besides; a judgment for either party, 
in the present action, does not, like judgments in some other 
kinds of torts, change the title to the property. 

The plaintiffs’ claim for costs in this process cannot be dis- 
charged by the defendant’s bankruptcy, unless previously re- 
duced to a judgment. ‘Their costs depend upon and follow 
their judgment for possession. ‘Therefore, if they are not 
estopped, by the bankruptcy of the defendant, from pursuing 
their process to recover possession, they are entitled to their 
costs. ‘There was no good judgment for costs, in this action, 
before the defendant filed his petition to be declared a bankrupt. 
The judgment in the police court was vacated by the appeal 
taken by the defendant. ‘There was, therefore, nothing certain 
that could be proved against the bankrupt’s estate. There was 
no certainty, even as matters stood at the time of the appeal, 
that the plaintiffs’ judgment would be affirmed in the appellate 
court. 

This process is also in the nature of a proceeding in rem, for 
the recovery of specific property wrongfully withheld; and the 
_defendant’s certificate can in no way avail him against the 
plaintiffs’ right to the possession of the property. 

The defendant may perhaps rely on the plaintiffs’ entry upon 
the premises which are the subject of this action, and keeping 
possession of them. But if this point is to be decided upon 
principles analogous to those which are applied to the entry of a 
demandant in a writ of entry, the defendant has, by his laches, 
wholly lost the benefit of it. The entry of such demandant, 
pending the action, must be pleaded puis darrein continuance ; 
and the benefit of such defence is lost by the tenant’s omission 
to plead it at the earliest term possible. Stearns on Real 
Actions, (2d ed.) 187. Such entry does not ipso facto abate 
the writ, nor defeat the action. Jackson on Real Actions, 166. 
See also Andrews v. Hooper, 13 Mass. 476. The defendant 
entered his appeal, after the plaintiffs took possession of the 
premises, and after he had filed his petition in bankruptcy ; 
thereby waiving any benefit that he might otherwise have de- 
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rived from the plaintiffs’ entry, and also thereby keeping the 
action alive, and compelling the plaintiffs to come into the ap- 
pellate court, to attend to it. 

As the defendant voluntarily removed from the premises, 
after he had recognized to pay intervening rent, &c., he and 
his surety would have been liable for such rent, if the plaintiffs 
had not taken possession. ‘The entry and possession of the 
plaintiffs were therefore for his benefit; and they ought not, by 
doing him a favor, to forfeit their right to a judgment for the 
rent which had previously accrued, and for costs. 

E. Fuller & Morse, for the defendant. 1. The defendant is 
discharged by the proceedings in bankruptcy. By $4 of the 
bankrupt act, ‘“‘a discharge shall and may be pleaded, as a full 
and complete bar to all suits brought in any court of judicature 
whatever ; and the same shall be conclusive evidence of itself 
in favor of such bankrupt, unless the same shall be impeached.” 
This covers the present case. If the judgment of the police 
court had not been appealed from, the defendant’s discharge 
would have cut off the plaintiffs’ claim for costs; and the officer 
could have put the plaintiffs into possession, (if not already in 
possession,) but could not have levied for costs. And how can 
the appeal put the plaintiffs in a better condition? 

2. The defendant relies on his surrender of the premises, and 
the plaintiffs’ acceptance of the surrender, and their subsequent 
possession of the premises. The whole object of this action is 
recovery of possession ; and when this object has been attained, 
the plaintiffs cannot ask for a judgment for possession. If the 
plaintiffs had demised the premises to the defendant, by a sealed 
lease, on the 18th of January 1842, would not such lease have 
defeated this action? If it would, then the possession of the 
plaintiffs must defeat the action, whether they leased to the de- 
fendant, or to any one else, or did not lease at all. If a de- 
mandant in a writ of entry make an entry, after suit commenced, 
for the purpose of taking possession, such entry may be pleaded 
in bar or in abatement. Jackson on Real Actions, 165. Stearns 
on Real Actions, (Ist ed.) 215, 216. And the same rule ap- 
plies to the present action, because the plaintiffs seek the same 
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object which is sought in a writ of entry. While the plaintiffs 
are rightfully in possession, a judgment cannot be rendered for ' 
them, against the defendant, for possession. How could a ~writ 
of habere facias be served ? 

The old rule, as to pleading entry puis darrein continuance at 

the next term, does not apply to this case, in its present pos- 
ture. The parties have made an agreed statement of facts, and 
have asked the court to adjudicate as to the effect of these facts 
on the plaintiffs’ right to recover judgment. 
_ If judgment should be rendered for the plaintiffs, they might 
bring a writ of scire facias against the defendant’s surety on 
his recognizance, and recover the rent of the premises from the 
date of the appeal to the date of the judgment; which would be 
most unjust. 

Suaw, C. J. The defendant having been defaulted, the 
question is, upon the facts agreed, what judgment shall be ren- 
dered? ‘The court are of opinion, that the bankrupt law does 
not apply to the case ; its operation being to bar actions for the 
recovery of debts only. But this is a summary process, in 
nature of a possessory action, and is founded on an alleged un- 
lawful and tortious holding of the possession of lands or tene- 
ments, against the right of the plaintiffs. 

As to the effect of the plaintiffs’ entry and taking possession 
of the premises, pending the appeal, the court are of opinion, 
that if the defendant could take advantage of it at all, it must 
be by a plea puis darrea continuance ; and not having been so 
pleaded, at the first term after the entry was made, it is no bar 
toa judgment. The rule upon which the defendant relies is 
strictly technical ; and a technical answer therefore is_ sufficient. 
As to the intervening damages, they are not settled by this judg- 
ment ; and the whole question as to the amount will be open 
on a scire facias upon the recognizance, if the plaintiffs should 
have occasion to resort to it. 

Judgment for the plaintiffs for possession, and for their costs. 

2 
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STEPHEN GALE vs. Stepuren EastTMan. 


A note was given in New Hampshire, by one citizen of that State to another, and 
usurious interest was afterwards there paid on the note: The maker subsequently 
removed into this State, and the payee sued him here on the note. eld, that the 
maker was entitled to no deduction from the amount due on the note, either under 
our Rey. Sts. c. 35, § 2, or the New Hampshire St. of February 12, 1791, § 2. 


Assumpsir by the payee against the maker of a promissory 
note for $200, dated March 29th 1833, payable on demand 
with interest. On the note was this indorsement: “ January 
4th 1837. Received the interest and ninety one dollars of the 
principal of the within.” The defendant pleaded the general 
issue, and relied on the defence of usury, which was duly speci- 
fied in writing. 

The case was submitted to the court on an agreed statement, 
as follows: At the date of the indorsement on the note, the 
plaintiff called on the defendant to pay the whole amount due 
on it. The defendant not being then able to pay it, the plain- 
tiff cast the interest upon the note, from the date thereof to the 
time of the indorsement, at the rate of 73 per cent. per annum, 
computed as compound interest, and agreed, if the defendant 
would pay that amount, to give him further delay, without 
mentioning how long delay he would give. The defendant 
accordingly paid the said amount of interest, and the ninety one 
dollars of the principal, and made the said indorsement. 

The said note was given, and the said payment was made, in 
the State of New Hampshire ; and the plaintiff and defendant, 
when said note was given and said payment made, were citizens 
of that State. The plaintiff still resides in that State; but the 
defendant, when this action was commenced, was a citizen of 
Massachusetts. 

The law of New Hampshire on the subject of usury, as con- 
tained in a statute passed on the 12th of February 1791, is 
made part of this case. By the second section of that statute, it 
is provided, that when any person shall be sued on any contract 
for the payment of money, &c., whereon or whereby any sum 
is given, secured, or taken, for the forbearing or giving day of 
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payment, more than six per cent. per annum, then, if the debtor 
(the creditor being alive) shall come into court, and shall offer 
to make oath, and, if required by the court, shall actually swear, 
that there is taken, received, or secured, by such contract, above 
the rate of six per cent. per annum, for the forbearance of the 
same, or that the creditor has received more than after that rate 
for the forbearance or loan of any sum of money, the court, in 
rendering judgment upon such contract, shall deduct from the 
sum lawfully due, by or upon such contract, a sum equal to 
three times the sum above lawful interest taken, secured, given, 
or received on or by such contract, unless the creditor will 
swear that he has not, directly or indirectly, willingly taken 
or received more than after the rate of six per cent. per 
annum, &c. 

It was agreed that judgment should be entered according to 
the law applicable to the foregoing facts. 

J. G. Abbott, for the plaintiff. The New Hampshire statute, 
which is brought into the case, is a penal one, and is therefore 
local, and can have no extra-territorial effect. Folliott v. Ogden 
1H. B. 123: 3 T. R. 733. Warder v. Arell, 2 Wash. 295 
Scoville v. Canfield, 14 Johns. 338. Story’s Conflict of Laws, 
$$ 619-625. The defendant cannot be brought under the 
law of this Commonwealth, Rev. Sts. c. 35, for that extends 
opvly to contracts made, or acts done, contrary to its own pro- 
visions. 

Hopkinson, for the defendant. As the contract was made in 
New Hampshire, the statute of that State is to determine the 
law applicable to the contract. Dunscomb v. Bunker, and 
Carnegie v. Morrison, 2 Met. 8, 381. That the defendant 
comes within the statute of that State, see Gibson v. Stearns, 
3 N. Hamp. 185. Steele v. Franklin, 5 N. Hamp. 376. Ol- 
cott v. Alden, 6 N. Hamp. 516. But as the suit is brought in 
this Commonwealth, the remedy for the defendant is to be gov- 
erned by our law; and the defendant is entitled to the deduc- 
tion and costs given by Rev. Sts. c. 35, $ 2. Story’s Conflict 
of Laws, $572. Gibbs v. Howard, 2 N. Hamp. 296. Rug- 
gles v. Keeler, 3 Johns, 263. ‘ Whoever comes into a country 
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voluntarily subjects himself to all the laws of that country, and 
therein to all the remedies directed, by those laws, on his par 
ticular engagements.” Per Heath, J. Melan v. Pitzjames, 
1 Bos. & Pul. 142. See also Titus v. Hobart, 5 Mason, 378. 
De Wolf v. Johnson, 10 Wheat. 367. 

Suaw, C. J. By the law of New Hampshire, the contract, 
even though usury were taken or received upon it, was not 
void ; it was so far legal, that an action might be maintained 
and a judgment recovered upon it, with certain deductions. 
Act of 12th Feb. 1791. By $2, it is provided that when 
usury is relied upon, in defence, a special mode of trial may be 
offered by the defendant; that is, a trial by oath of the parties, 
as formerly practised under the law of Massachusetts, S¢. 1783, 
c.55, but which mode of proof and form of trial are now altered 
in this State. By the law of New Hampshire, still in force, if 
the usury is thus proved, a certain amount shall be deducted, 
in assessing the damages, from the principal and interest due 
on the note. These provisions apply only to the remedy, and 
of course can extend only to suits brought in New Hampshire, 
and can have no effect when a remedy is sought under our 
laws. The general rule is, that those provisions of law, which 
determine the construction, operation and effect of a contract, 
are part of the contract, and follow it, and give effect to it, 
wherever it goes; but. that in regard to remedies, the lex fori, 
the law of the place where the remedy is sought, must govern. 
We therefore cannot be governed by the law of New Hamp- 
shire, which professes only to regulate the remedy on a usurious 
contract. 

The law of Massachusetts, though somewhat analogous, can- 
not apply, because, although the mode of enforcing the law 
against usury is by applying it to the remedy, yet the law to be 
enforced is the law of Massachusetts. The law of this Com- 
monwealth declaring what shall be the rate of interest, and 
what contracts shall be deemed usurious, also directs, when 
suits are brought, what deductions shall be made; but it is suits 
brought on such contracts, that is, contracts made in violation 
of its own provisions. Judgment for the plaintiff. 


OCTOBER TERM 1843. 17 


Crosby v. Bennett. 


Jostan Crospy vs. Josuua BENNETT. 


A party who pays more than six per cent. interest cannot recover back the excess, 
in an action for money had and received. His only remedy is under the Rey. Sts. 
c. 35, §§ 2, 3. 


Assumpsit for money had and received. Writ dated Novem- 
ber 5th 1841. ‘The specification of the plaintiff’s claim was, for 
$240 paid to the defendant on the 25th of November 1833, and 
the same sum on each of the following days, viz. November 7th 
1834, November 24th 1835, and December 2d 1836; $25, Feb- 
ruary 12th 1838; $50, April 9th 1838; $100, July 30th 1838; 
and $75, October 29th 1838. All these sums were alleged, in 
said specification, to have been paid upon a promissory note, dated 
November 7th 1832, for $1200, made by the plaintiff, payable 
to Josiah B. French or order, in five years, by annual instai- 
ments of $240 each, and by said French indorsed to che de- 
fendant, without recourse. ‘ 

The defendant pleaded the general issue, with notice that he 
should rely, for defence, on the statute of limitations, accord 
and satisfaction, payment and discharge. 

At the trial before Hubbard, J., the plaintiff proposed to 
prove, that on the 7th of November 1832, he borrowed of the 
defendant $4000, and, to secure payment thereof, gave the 
defendant a promissory note for that sum, payable in five years, 
interest annually, together with a mortgage of certain property 
in Lowell, of the value of $6000 or more ; of which property 
the defendant had taken possession, and foreclosed said mort- 
gage thereon, before the commencement of this suit ; and that the 
said note for $1200 was given to secure payment of illegal and 
usurious interest upon the $4000 note. The plaintiff contended 
that, upon proving these facts, he was entitled to recover the 
amount of said $1200 note, in this action, as usurious interest 
wrongfully paid. 

The defendant objected to this evidence, as incompetent to 
sustain the action, and it was rejected. A nonsuit was there- 
upon entered, subject to the opinion of the whole court. 

S. C. Lyford, of New Hampshire, for the plaintiff. Assump- 
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sit for money had and received lies to recover back the.excess, 
over legal interest, which is paid on a loan of money. 2 Comyn 
on Contracts, (1st ed.) 113-117, and cases there cited. In- 
habitants of Worcester v. Eaton, 11 Mass. 8376. Bond v. Hays, 
12 Mass. 34. Boardman v. Roe, 138 Mass. 105. Ramsdell v. 
Soule, 12 Pick. 126. And this action lies, since the Rev. Sts. 
c. 35, have given the action of debt or a bill in equity ; those 
remedies being only cumulative. Wheaton v. Hibbard, 20 Johns. 
290. Willie v. Green, 2 N. Hamp. 333. 

Mellen & Nelson, for the defendant. A bill in equity, or an 
action of debt, is the only process to which the plaintiff is en- 
titled, since the passing of the revised statutes. Or, if the 
action of assumpsit is still a concurrent remedy, it must be insti- 
tuted within two years. Wiley v. Yale, 1 Met. 553. Gray v. 
Bennett, 3 Met. 522. Bearce v. Barstow, 9 Mass. 48. 

Suaw, C. J. This is an action of assumpsit brought to 
recover back money alleged to have been paid by the plaintiff 
to the defendant, as usurious interest, and proceeds on the 
ground that the money, thus received by the defendant, has 
been received on an alleged contract, and therefore that the 
plaintiff has a right, by the common law, to recover it back, as so 
much money had and received. The authorities cited certainly 
tend to show, that so long as a usurious contract was declared 
illegal and void, it followed, as a necessary consequence, that 
money paid thereon was taken illegally, and was oppressively 
extorted from the borrower, and therefore that this equitable 
action would lie, to recover it back. But now the Rev. Sts. 
c. 35, § 2, expressly declare that no contract, whereby usurious 
interest is allowed, shall be thereby rendered void, and, in order 
to restrain the taking of usurious interest, the statute goes on to 
make certain specific provisions ; first, to allow a large deduc- 
tion from the claim of the lender, when the law is resorted to 
to enforce the performance of such a contract ; and secondly, 
to permit the person, who has paid such interest, to recover 
_ back three times the amount, by an action of debt or bill in 
equity, provided such suit be commenced within two years from 
the payment. See Sts. 1783, c. 55; 1825, c. 143; 1826, c. 27 
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The consideration, that now by law the contract is not void, 
distinguishes this case from those cited, and takes away the 
ground upon which they rested. The ground upon which it 
was formerly held that an action for money had and received 
would lie, was, that it was illegal and oppressive to take more 
than six per cent. interest, and therefore it could not conscien- 
tiously be retained from the person who had paid it. This was 
the ground upon which the case of Willie v. Green, 2 N. Hamp. 
333, was decided. For although the statute of New Hamp- 
shire, in force at that time, was like our present law, in provid- 
ing that three times the interest might be forfeited and deducted, 
when such a contract was in suit, and gave a suit to recover 
back, not the whole, but a part of the usurious interest ; yet, 
unlike ours, it expressly prohibited the taking of more than six 
per cent., and thereby made it illegal. But as by our statute 
the contract is not illegal, the party, who has suffered by paying 
usurious interest, is confined to the statute remedies. The right 
to recover back three times the amount of the usurious interest 
paid, is given by statute to the party who has paid, and is partly 
in nature of an equitable action to recover back money which 
the defendant cannot conscientiously and justly retain, and 
partly in nature of a penalty. So far as it affords a remedy to 
recover back money wrongfully taken, it is a substitute for the 
remedy at common law. If, therefore, the party might waive 
the statute remedy, and sue at common law, he would avoid 
the provision limiting such action to two years from the pay- 
ment, contrary to the manifest intent of the legislature and the 
policy of the law. 

It is proper to remark here, that the cause does not depend 
upon the form of action; because if the present had been an 
action of debt on the statute, instead of assumpsit, the statute 
of limitations would have been a valid defence ; all the alleged 
payments having been made more than two years before the 
commencement of this action. 

Nonsuit to stand. 
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Eruram Burrricx, Administrator vs. Samuent Kaine, 
Administrator. 


G., by his last will, gave to his wife, whom he appointed his executrix, the income and im 
provement of all his property, real and personal, during her life, and ordered the prop- 
erty to be divided among his children, at her decease: He also authorized her to 
sell and convey any part of his property, if she should deem it prudent and proper ; 
but directed that the proceeds of such sale should be held subject to be divided among 
his children, as he had before directed the property itself to be divided, if not sold: 
She sold some of G.’s lands, under said authority, and took notes, &c. for the proceeds 
of the sales; which notes, &c. after her decease, were paid to her administrator. 
Held, that the administrator de bonis non of G. was entitled to recover of the admin- 
istrator of the wife, in an action for money had and received, the money in his hands, 
received by him in payment of said notes, &c. 


T'u1s was an action of assumpsit for money had and received, 
brought by the administrator de bonis non, with the will annexed, 
of John Green, against the administrator of the estate of Lois 
Green, widow of said John. The action was commenced 
with the knowledge, and for the benefit, of the children and 
devisees of said John, and was submitted to the court on the 
following agreed statement of facts : 

John Green of Cambridge, on the 17th of April 1826, made 
his last will, and on the 20th of May following made a codicil — 
thereto; which will and codicil were made and executed in due 
form of law to pass real estate. The said testator, by his said 
will, gave the income and improvement of all his estate, real 
and personal, to Lois Green, (who was his second wife, and had 
no children,) so long as she should remain his widow, for the 
maintenance and support of herself and said testator’s two 
daughters, Sarah Green and Harriet Green ; and upon the death. 
or future marriage of his said wife, whichever should first hap- 
pen, he gave his whole estate, in equal shares, to the children 
of his first marriage, and their heirs; viz., the said Sarah and 
Harriet Green, John Green, and Rebecca Austin, wife of Joseph 
Austin. 

The said testator died in 1826, and at a probate court held 
on the 8th of August 1826, the said last will and codicil 
were duly proved, allowed, and established, and the execution 
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thereof was committed to the said Lois Green, the executrix 
therein named. 

On the 27th of January 1827, the said executrix returned 
and filed in the probate court an inventory of the goods and 
estate of said testator, the whole of which was appraised at 
$ 10251°75. 

It does not appear whether or not the said John Green owed 
any debts, at the time of his death, as the said Lois never 
settled any account of her administration in the probate office. 

The said testator, at the time of making his said will, and 
from thence until and at the time of his death, was seized and 
possessed of a house and parcel of land in Marshall Street, in 
Boston, appraised at $3000, and of a house and parcel of land in 
Leverett Street, in Boston, appraised at $3150, as appears by 
said inventory ; and also of other real and personal estate. 

The said last will contains, among others, the following pro- 
visions: “If at any time during the widowhood of my said 
wife, while she is authorized to receive the rents and profits of 
my said estate, it should be by her deemed prudent and proper 
to make sale of or to exchange any part of the same herein by 
me devised and bequeathed as aforesaid, I hereby authorize and 
empower her so to do; and do further enable her to make, exe- 
cute, and deliver good and sufficient deeds in the law to convey 
the same in fee simple, for such consideration money, and for 
such terms and conditions, as she may deem proper. But I 
do direct, and my will is, that the proceeds of any such sale 
shall be held and considered as subject to the like limitations 
‘and division, and be distributed in the same manner, as the 
original property would be, if no such sale had been made.” 
In virtue of the authority, conferred on her by this clause 
in said will, the said Lois, as executrix, on the 29th of 
May 1835, sold, and conveyed in fee, the said house and land 
in Leverett Street, to Nathaniel Hammond of Boston, for the 
sum of $3650; and on the 19th of June following, she sold, and 
conveyed in fee, the said house and land in Marshall Street, to 
James Davis of Boston, for the sum of $5000. ‘The proceeds 
of said sales were paid to the said J.ois, and were by her lent 
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and invested in various securities payable to her as executrix of 
the last will of said'testator, and are the same securities men- 
tioned in the inventory of her estate hereinafter referred to. 

The said Lois remained the widow of said testator to the — 
time of her death in 1841, receiving to her own use, for the 
support of herself and the said Sarah and Harriet Green, the 
income and interest of the whole of said testator’s estate. The 
said Lois had no property, at the time of said testator’s death, 
except that given to her by said last will, nor at the time of her 
own decease; and she owed no debts. The said Sarah and 
Harriet Green, after the death of said testator, continued to re- 
side with said Lois, during her lifetime, constituting one family. 

On the 17th of August 1841, the plaintiff was appointed 
administrator de bonis non, with the will annexed, of the said 
John Green. 

The defendant, on the 7th of September 1841, was appointed 
administrator of the estate of said Lois Green, and on the 11th 
of January 1842, he filed in the probate office an inventory of 
her estate, amounting to $8115°67. The items of this inven- 
tory were as follows: One note and mortgage, including interest 
to October 15th 1841 — $4077°33; another note and mortgage, 
including interest to the same date— $2144; an annuity in 
trust in the Hospital Life Insurance Company — $1579; and 
a note, on which was due $315°34. 

_ The proceeds of the sales and conveyances of real estate, 

made as aforesaid by the said Lois, to the amount of $8115-67, 
have come to the defendant’s hands, since his appointment as 
her administrator, and were in his hands, in money, when this’ 
action was commenced; and he claims to retain that sum as 
such administrator. 

The plaintiff seeks to recover that sum, with interest from the 
date of the writ, in order that he may have the same to divide 
among the aforesaid children of said testator, who are still 
_ living, according to the provisions of said will; and the parties 
agree that the court shall render judgment for the plaintiff ac- 
cordingly, if they shall be of the opinion that he is entitled, upor 
the foregoing facts, to recover in this or any form of action. 
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Buttrick, pro se. 

Nelson, for the defendant. 

Suaw, C. J. The court are of opinion that, on the agreed 
statements of facts, the plaintiff is entitled to judgment. 

The money was held by the widow as a trust fund, she her- 
self being entitled to the interest, for her life. Upon her de 
cease, the administrator de bonis non, with the will annexed, of 
the husband, is the successor in that trust, and entitled to take 
and administer the trust fund, according to the original will. If 
it consisted in stocks or specific property, other than money, a 
billan equity might be necessary to enable the administrator to 
recover it. But when it remains wholly in money, in the hands 
of the defendant as administrator of the widow, an action for 
money had and received — which is in the nature of a bill in 
equity — when nothing remains to be done, but the payment of 
- money, may be maintained. 

This trust fund was not assets of the widow, nor could her 
creditors be entitled to participation in it. The whole fund 
must be transferred to the personal representative of the hus- 
band, as successor in the trust. The administrator de bonis non 
of the husband is the proper person, we think, to take and ad- 
minister the fund, because, if there should still be debts due 
from the testator, as there may be, notwithstanding the lapse of 
time, on covenants real, or the like, the creditors would be en- 
titled to payment before the legatees. Otherwise, the adminis-— 
trator de bonis non will be bound to pay over to the legatees, 
according to the will. 

It being agreed that the sum of $8115-67, in the defendant’s 
hands, is the specific proceeds of the sale of the real estate, and 
the amount of the trust fund, that is the sum to be recovered. 

This judgment being rendered on the statement of facts, that 
statement should be entered of record. 
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Eunice Parker vs. Bensamin I. Opear. 


A writ of dower is not barred by the statute of limitations — Rey. Sts. ¢. 119, §1. 


Wrir or Dower. At the trial before Wilde, J., the inter- 
marriage of the demandant and Moses Parker, his subsequent 
seizin of the premises in which dower was demanded, his death 
in 1814, and a demand of dower, made on the tenant, in June 
1841, were proved or admitted. When said demand was made 
on the tenant, he admitted to the demandant, that she was 
entitled to dower in the premises, but said he could not set 
it out then, and advised her to bring her action. 

The tenant derived his title to the premises from said Moses, 
the demandant’s husband, through Joseph Parker, deceased. 
Ephraim Adams, one of the executors of the last will of said 
Joseph Parker, and husband of one of his heirs at law, was © 
present at the trial, and the tenant’s counsel stated, during the 
trial, that they appeared and defended for the heirs at law of 
said Joseph; but the record did not show that said heirs had 
been vouched in to defend. 

The tenant relied on the statute of limitations, (Rev. Sts. 
c. 119, $ 1,) as a bar to the action; but the judge ruled that 
the action of dower was not thereby barred, and a verdict was 
returned for the demandant. The tenant thereupon alleged 
exceptions to the said ruling. 

Wentworth, for the tenant. 'The first section of c. 119 of the 
Rev. Sts. is explicit that no person shall commence an action 
for the recovery of land, unless within twenty years after the 
right to such action first accrued, or within twenty years after 
he, or those under whom he claims, shall have been seized or 
possessed of the premises. The question then is this: Is land 
sought to be recovered in this action? ‘The writ, in the usual 
form, demands one third part of the land therein described. 
See Stearns on Real Actions, App. No. 75. If a recovery is 
had, it will be of the land described in the writ, for the life of — 
the demandant. If it be said that the land will not be recov- 
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ered to be held in fee, the answer is, that the provision of the 
statute cited is not confined to such a recovery. 

The decision of this point, it is believed, cannot be affected 
by the cases decided upon the construction of the English 
statute of limitations, 32 Hen. VIII. c. 2; for that applied only 
to cases in which the demandant counted on his own seizin, or 
that of his ancestor. Angell on Limitations, 33. Nor does 
the case of Hogle v. Stewart, 8 Johns. 104, militate with the 
doctrine on which the tenant relies. The decision of the ma- 
jority of the court in that case went upon the.ground, that as 
the right of dower was not forfeited by the confiscation laws, 
the New York St. of 1797, barring a suit for any land supposed 
to have been forfeited, did not include an action of dower. 
That case, therefore, has no bearing on the present question, 
viz. whether the general limitation act applies to an action of 
dower. 

G. Parker, for the demandant. The Rev. Sts. c. 60, 
$$ 7-11, declare in what cases a widow shall be barred of 
dower, but do not mention lapse: of time asa bar ; and there are 
strong reasons why she should not be compelled to enforce her 
claim within the time limited by c. 119: As where her husband 
conveys, without her joining, and receives the full value of the 
land. The wife, being otherwise provided for, would not dis- 
turb the grantee, unless misfortune befell her. But if limited 
to twenty years, widows would uniformly enforce their rights 
within that period, in anticipation of a day of need. 

The occupation of those claiming under the demandant’s hus- 
band has not been adverse to the demandant’s right to dower ; 
and therefore the statute has not run against her. And in Hogle 
v. Stewart, 8 Johns. 104, where the husband’s estate had been 
forfeited, and conveyed by the State, and the time limited for 
prosecuting the claims of those interested in the forfeited estate 
had elapsed, the widow was held not to be barred of her dower. 
The court said, “the right of dower is neither adverse to the 
_ estate forfeited, nor is it against the right and title granted by 
the State, but is in concurrence with both,” &c. In Podger’s 
case, 9 Co. 104, it was said by the court, that no person can 
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plead the statute of limitations, unless his possession has been 
adverse to that of the person who claims against him. Angell 
on Limitations, 76. . And the action of dower was not within 
the St. of 32 Hen. VIII., as the tenant’s counsel admits. See 
also Hitchcock v. Harrington, 6 Johns. 290. Com. Dig. Temps, 
G.9. 1 Hilliard’s Ab. 98, 99. 2 ib. 193. 

The demandant had no right of action, until she had de- 
manded her dower, and had been refused. She must sue 
within a year after demand, but she may make a new demand 
and sue thereon. Rey. Sts. c. 102, $2. But there is no pro-. 
vision or intimation in the statute, that these repeated demands 
must be made within twenty years after the husband’s death. 

Wentworth, in reply. The 60th chapter of the Rev. Sts. 
provides for the barring of the estate of dower, with the assent 
of the wife, and for the surrender of a prospective estate. There 
is no reference to the statute of limitations, and there is no rea- 
son why there should be, as its purpose was different. In 
the revised statutes, the provisions of law are classified, and 
c. 60 relates to estates only. ‘Actions are distinctly treated of 
in other chapters. 

Hussarp, J. It is admitted in this case, that a much longer 
period than twenty years has elapsed, since the decease of the 
demandant’s husband, out of whose estate she claims to be 
endowed. The tenant, an alienee of the heir at law of a part 
of the estate of which the husband died seized, relies on the 
statute of limitations as a valid bar to this claim. The language 
of the statute is this: ‘ No person shall commence an action 
for the recovery of any lands, nor shall make an entry there- 
upon, unless within twenty years after the right to make such 
entry or bring such action first accrued, or within twenty years 
after he, or those from, by, or under whom he claims, shall 
have been seized or possessed of the premises, except as herein- 
after provided.” Rev. Sts. c. 119, $1. It is not necessary to 
consider the exceptions mentioned ; it is sufficient to say they 
do not affect the decision of the question now to be determined. — 

The language of the first section is very broad; and the 
argument of the tenant is, that a writ of dower is a writ for the 


OCTOBER TERM 1843. 27 


Parker v. Obear. 


—— 


recovery of lands, and that the statute bars all actions for the 
recovery of lands, unless sued for within twenty years after the — 
right commenced. ‘The tenant’s position, that this is en action 
to recover land, is correct; and taking the language of the 
statute without any qualification, it would appear to support the 
ground taken by the tenant. But in c. 60 of the Rev. Sts. 
which especially treats of estates in dower and by the curtesy, 
the various ways in which a woman may be barred of her dower 
are set forth, but no niention is made of a bar by the statute of 
limitations. In noticing this fact, the counsel for the tenant 
contends that this chapter, as well as certain others, relates 
to the tenure of estates, and not to the actions which may 
be brought to enforce rights ; and that we are therefore bound 
to apply the limitation contained in c. 119 to this as well as to 
other real actions. But in answer to this suggestion, it is to be 
observed that the 102d chapter of the Rev. Sts. treats espe- 
cially of the writ of dower; and in the closing section of the 
chapter, ($ 9,) it is enacted that ‘the provisions contained in the 
60th chapter, as to the lands out of which dower may be claimed, 
the manner in which it may be barred, and the lability of the ten- 
ant for waste, shall be applied and enforced in all cases, when 
dower is demanded or recovered by force of this chapter ;” and 
this without any reference to the statute of limitations. But upon 
an examination of that statute, it is evident that it applies to 
those cases, and those only, where a right of entry existed 
in the party claiming the estate, or in the ancestor or predeces- 
sor of the person who claims the land. The bar applies to those 
persons whose right of entry is lost by their own laches, or by 
the laches of those under whom they claim. And the great 
distinction is this; that in regard to dower, at the common law, 
as established in this Commonwealth, the woman has no right 
of entry, on the decease of her husband. Her claim is toa 
third part of the real estate (having respect to the rents and 
profits) of which the husband was seized during coverture, to 
have the same set off to her by metes and bounds, where, in its 
nature, it is capable of such a division. She is not a joint ten- 
ant, nor tenant in common with the heir, devisee, or grantee. 
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Her entry, if she attempted to make it, would be unavailing, 
for it would not give her any right to any separate parcel of the 
estate wich she might herself elect, nor any new interest in 
the entire estate. Her remedy is not by entry, but by demand 
upon the person who is seized of the freehold in which she is 
entitled to dower at the time of her demand. Andif he refuses 
to assign it, to her satisfaction, she may then commence her 
action, after the expiration of one month, and within one year 
from the time of making her demand. But if that period passes, 
she is not precluded from a new demand and another right of 
action thereon. ‘T'o this renewed claim on her part, there is no 
statute limitation; and as she never had a right of entry, it is 
not embraced in the general statute of limitations. 

This question has arisen in other States. In South Carolina, 
in the case of Ramsay v. Dozier, 1 Const. Rep. 112, the court 
held that the statute of limitations of that State was a bar 
to the claim for dower, unless prosecuted within five years. 
But the decision was principally grounded on the express words 
of the statute, and the court were not unanimous in their opin- 
ion. And the English decisions there referred to do not relate to 
the statute of limitations of 32 Hen. VIII. c. 2, but to a case of 
alienation by fine with proclamations. St. 4 Hen. VII. c. 24. 
In Maryland, in the case of Wells v. Beall, 2 Gill & Johns. 468, 
the court decided that the statute of limitations is no bar, in 
equity, to a widow’s claim for dower. In New York, in the 
case of Hogle v. Stewart, 8 Johns. 104, which was an action of 
dower, the facts were shortly these: The writ was returnable 
November term 1808. The demandant was married to John 
Hogle before the revolutionary war. He was seized of the 
demanded premises when he died, in 1777, and the demandant 
had continued a widow ever since. Hogle was duly attainted 
for adhering to the enemies of the State; and in 1781 the premi- 
ses were sold to one Henry, on the conviction of Hogle, and by 
Henry to the tenant; and one of the provisions of the act of 
attainder was, “ that no persons, &c., who now have, or shall or 
may hereafter have, any estate, right, title, claim, or demand, to 
any lands, &c., supposed to have been forfeited, &c., and which 
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have been heretofore granted or conveyed to any person, &c., 
shall, after the expiration of five years from and after the passing 
of this act, &c., prosecute, sue, or maintain any action or suit at 
law, for the recovery thereof, against the right and title so granted 
by the people of this State, as abovesaid”’; and the court say, ‘no 
action shall be prosecuted or maintained, after the’ expiration of 
five years, against the right and title granted by the commission 

ers. The right of dower is neither adverse to the estate for 

feited, nor is it against the right and title granted by the State, 
but is in concurrence with both. The seizin of the purchase: 
from the State is derived from the husband, and is a continuation 
of that seizin upon which the claim of dower is founded.” The: 
reasoning in this case is applicable to the one at bar; and it is 
to be remarked also, that although more than thirty years had 
elapsed, from the death of the husband to the claim for dower, 
yet there is no intimation that the claim was barred or affected 
by the general statute of limitations. See also 4 Kent Com. 
(8d ed.) 70, zn notes. In Connecticut, Chief Justice Swift 
says, the dower of the widow is not barred by lapse of time. 
1 Swift’s Digest, (ed. of 1822,) 85. In New Hampshire also, 
Barnard v. Edwards, 4 N. Hamp. 109, it was held that a writ 
of dower was not within the statute of limitations. The court 
there say, ‘it is clear that a limitation of dower cannot be 
dated from the seizin or possession of the demandant, because 
she cannot have either until dower has been assigned to her.” 
And the same doctrine is held in North Carolina and Tennessee. 
Spencer v. Weston, 1 Dev. & Bat. 213. Guthrie v. Owen, 10 
Yerg. 339. 

The statute of limitations of this Commonwealth is derived 
from the statute of 32 Hen. VIII. c. 2; and Lord Coke, in speak- 
ing of that statute, says, “it does not extend where the seizin is 
not traversable, or issuable.” Co. Lit.115a. And Hargrave, in 
his note on this passage, (note 149,) observes, “the reason Is 
plainly this ; the limitation in the 32 Hen. VIII. is wholly refera- 
ble to seizin, the statute requiring a seizin within a certain time, 
according to the nature of the writ; that is, sixty years for writs 


of right, fifty for possessory writs founded on an ancestor’s pos 
Ba 
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session, thirty for possessory writs founded on the party’s own 
possession, and soon. Now the limitation being thus dated from 
a seizin, it would be absurd to extend the statute to actions in 
which seizin, not being issuable, can never become the subject 
of evidence or trial.”? See also 1 Roscoe on Real Actions, 11. 

Park, in his Treatise on Dower, p. 311, says, ‘ no statute of 
limitations has prescribed any period for the bringing of a writ 
of dower ; the remedy, however, may be barred by the statute 
of non-claims, if the husband levies a fine with proclamations, 
and the wife does not bring her writ of dower within five years 
after her title accrues by the death of her husband, or after the 
disabilities, if any existing at that time, are removed.” And 
this was the mode of barring dower in England, by statute. 
Judge Jackson, in his very learned Treatise on Real Actions, 
p. 19, says, our law respecting the right of dower is substan- 
tially the same as in England. 

Without going more at large into authorities, it is evident that 
the statute of limitations (Rev. Sts. c. 119) refers to seizin and 
right of entry. 

The widow has no seizin in the land by reason of the death 
of her husband; and can sustain no action till after a demand 
upon the heir, or person who is seized of the freehold. We 
are clear that the statute of limitations was made with another 
purpose, and however broad the general words may be, they 
are not applicable to claims for dower. 

Judgment on the verdict. 


Joun A. Knowues vs. GRENVILLE PARKER. 


P. studied law in this State, in the office of S., who had been admitted to practise as an 
attorney and counsellor in the highest court of New Hampshire, and who afterwards 
removed into this State, and practised in our courts, as attorney and counsellor, but 
was never admitted to the bar here: S. gave the certificate, required by the rules of 
the court, that P. had studied in his office, &c.; and P. was thereupon admitted to the 
bar: Said certificate was procured and presented to the court, by a member of the 
bar, and not by P.: P. afterwards gave S. a note for tuition as a student in his office; 

.not knowing whether said certificate was correct and true, ornot. Held, in a suit 
against P. on the note, that it was given on a good consideration, and that there was 
no failure of consideration. 
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AssuMPsIT on a promissory note for $75, given by the de- 
fendant, dated May 7th 1836, payable to William Smith, or 
order, on demand and interest, and indorsed by said Smith to 
the plaintiff, in 1838. The case was submitted to the court on 
the following statement of facts : 

«The only consideration for said note was the tuition of 
the defendant, as a student at law in said Smith’s office, from 
March 1834 to September 1835. Previously to 1833, said 
Smith resided in New Hampshire, and was admitted as an at- 
torney of the superior court of that State, in 1815. He was 
also admitted as a counsellor of the circuit court of the United 
States for the district of New Hampshire, in 1821. In 1833, said 
Smith came to Lowell, and commenced the practice of law, and 
has since continued to practise in the supreme judicial court 
and court of common pleas of this Commonwealth, as a counsel- 
lor, and did so practise during the time the defendant was with 
him, as aforesaid, and at the time said note was given. Said 
Smith, at the time the defendant was in his office, had a respect- 
able legal library. It does not appear by the records of the 
supreme judicial court of this Commonwealth, that said Smith 
was ever admitted to practise in that court, either as attorney 
or counsellor. Said Smith gave a certificate of the time during 
which the defendant studied in his office, in the manner then 
required by the rules of the court in order to entitle persons to 
_ admission to the bar. This certificate was procured and pre- 
sented to the court, in September 1835, by Samuel H. Mann, 
Esq. (then a member of the bar,) and not by the defendant ; 
and the defendant was then admitted to the bar. It was not 
knewn to the defendant at that time, nor at the date of said 
note, whether said certificate was correct and true, or not.” 

Knowles, pro se. 

_ Parker, pro se. 

Suaw, C.J. The only defence in this action is defect of 
consideration, and constructive notice thereof to the plaintiff. 
The note having been indorsed after it was due, if there was any 
defect of consideration, there is no doubt that the plaintiff is 
affected by constructive notice, and that it is as good a defence 
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against him as it would have been against the promisee. The 
defendant insists that this action stands upon the same ground 
as if it were a quantum meruit for the tuition; but we cannot so 
consider it. The note is primd facie a good cause of action, and 
it is for the defendant to show a want or failure of considera- 
tion. We see no ground upon which to impute any fraudulent 
purpose to the promisee. He had been many years a counsellor 
and attorney of the highest courts in New Hampshire, and, on 
coming to practise in this State, was entitled to an admission, as 
of course. Ashe commenced and continued his practice openly, 
and without objection on the part either of the bar or of the 
court, he may have supposed a formal admission unnecessary ; 
and a fraudulent purpose is not to be assumed without proof. 

Does the case furnish proof of an entire want of considera- 
tion? The question is not, on this point, whether the consid- 
eration was adequate ; that was to be judged of by the promisor, 
when he gave the note. The court are of opinion that, as Mr. 
Smith was in fact a counsellor, and took the defendant as a 
student, the use of his library, the actual instruction received, 
and the use of his certificate, to enable the defendant to be ad- 
mitted, constituted a good consideration for the note. 

The only remaining question is, whether there was a failure 
of consideration. The consideration of the note was, that the 
promisee had received and retained the defendant, a certain 
length of time, as a student at law. We are of opinion, with 
the defendant, that this necessarily implied that the defendant 
had received and should receive and enjoy the benefits arising 
from that relation, one of which was, that he should be entitled 
to admission in due course, so far as it depended upon such 
term of study with a counsellor at law. But in fact he has 
received such entire and full benefit, and has had all the advan- 
tages which he could have had, if Mr. Smith had been sworn 
in as a counsellor and attorney. Had this time been disallowed 
to the defendant, on account of such defect in the: qualifications 
of the promisee, it would have been; we think, a failure of con- 
sideration, upon which the defendant might rely. As Mr. 
Smith was a counsellor de facto, and was so recognized and 
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treated by the court ; as he gave a certificate in that capacity, 
which was recognized and admitted by the court; the defend- 
ant, after the full benefit of the contract on his part, is estopped 
to deny, when called on for payment, that he had received any 
consideration. He had received all the benefit which the 
promisee professed to offer him, as a student at law. As to 
Mr. Smith’s legal accomplishments, and personal and _profes- 
sional ability to instruct a student in the principles, and initiate 
him into the practice of the law, they were the same as they 
would have been, if he had conformed to the rules, and taken 
the oaths. We are therefore of opinion, that the case does not 
show a failure of consideration, which would have avoided the 
note in the hands of the promisee, and therefore that the 
plaintiff, as indorsee, is entitled to recover the amount of the 
note. 


——____— 


Wixtuiam Kinsurn & another vs. JonatHan S. Apams. 


Where a tract of land, which is attached to an academy, is purposely left unenclosed, 
and an owner of adjoining land passes over such tract for twenty years and more, 
in common with those for whose use it is appropriated, and more frequently than 
any other person except them, such passing is to be regarded as permissive, and not 
adverse ; so that he acquires no right of way, unless he does some act indicating a 
separate and exclusive use under a claim of right: And the mere facts, that a par- 
ticular line was more marked by his travel than the general surface of the tract, and 
that he occasionally levelled a part of such line, which was gullied by rains, are not 
indicative of a claim of right. 

The acts of one of the trustees of an incorporated academy, in passing over unenclosed 
land which is vested in such trustees, are not to be so readily deemed adverse, as 
similar acts of a stranger, who has no rights in the land, and is charged with no duty 
to protect and preserve it. 

To support a claim to a right of way to and from an estate, by twenty years’ adverse posses- 
sion, the claim must be shown to have been uninterrupted. Hence, if A. has adverse 
possession for two years only, and conveys his estate, several years afterwards, to B., 
who has adverse possession for eighteen years, the two years’ possession by A. cannot 
be added in order to make up the twenty years. 


Tuis was an action of trespass upon the case, commenced on 
the Ist of April 1842, in which the plaintiffs alleged that they 
were owners of a close situate on the highway leading from 
Littleton Common to Groton meeting-house, and adjoining 
southerly on the land owned by the trustees of Groton Acade- 
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my ; and that they had a right of way from the north side of said 
close, over the academy lot, to the highway in front of the 
same, and that the defendant, on the 21st of October 1841 ,and 
on divers other days, stopped up and obstructed the said way. 
The defendant pleaded the general issue, and, in his specifica- 
tion of defence, averred that he stopped the way by direction 
of the trustees of Groton Academy. ‘Trial before Hubbard, J., 
who made the following report of the case : — 

The plaintiffs, to maintain their right to use the way, intro- 
duced sundry deeds, by which they derived title to the land 
described in their writ; also the last will of James Brazer, 
proved December 8th 1818, and the deed of David Moores 
to said Brazer, dated June 4th 1803, which was the most 
ancient deed offered by the plaintiffs. And to show a right over 
the academy lot, as appurtenant to their estate, they produced 
C. Butler, Esq. as a witness, who testified that he had lived in 
Groton forty one years, and was well acquainted with the plaintiffs’ 
estate ; that he was preceptor of Groton Academy from Feb- 
ruary 1802 till 1810, and from September 1812 to November 
1814; that when he went to reside in Groton, that part of the 
plaintiffs’ close, now called the lower garden, and the academy 
lot adjoining, lay in common; but that the house, which once 
stood on the plaintiffs’ lot, had been burnt ; that in May 1805, 
James Brazer, then owner of the plaintiffs’ lot, built the house 
now standing on said lot, and lived there till his death ; and 
that his son, William F’. Brazer, afterwards lived there till 1822; 
and that there were several intermediate owners, before the 
estate came into the possession of the plaintiffs: That J. Bra- 
zer’s barn, when he first built it, was back of the academy ; 
and that his house stood on a side-hill, with a passage way to 
it from the road, on the south side of the house, which passage 
was rather steep, but was generally used by persons approach- 
ing the house on the south side, though loaded teams sometimes 
passed the house and came up to it over the academy lot: 
That there was also a way over the academy lot, which lay 
- open, and that it forked as it approached Brazer’s land, one 
‘branch turning towards his barn and the academy, and the 
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other going towards his house and store; and that he used to 
drive his team and carriages over this way: That there was no 
substantial variation in the manner of said Brazer’s using the 
way, till his death, though it was a little varied by some trees 
which the witness set out on the academy ground; but “ some 
of the trees were broken down, in Brazer’s getting in, and 
several by the September gale of 1815:” That when the 
witness was preceptor of the academy, he set down four square 
stones, to mark the four corners of the academy grounds, fear- 
ing that, as the ground lay open, the bounds would be lost ; 
that he set three of the stones projecting above the ground, but 
that the fourth, which came in said Brazer’s path, was set below 
the surface, that it might not interfere with that path: That 
while one Ammidon owned the plaintiffs’ estate, he altered the 
position of the barn, so that the branch of the way towards it 
was not used by him as it was used before the alteration: That 
Ammidon also filled up a gully in the way, and made better 
passing over it: That the trustees of the academy had no fence 
round their land, till September or October 1841: That the 
academy building was erected in 1793 or 1794, on a green 
plat, and all persong passed over it freely, in any direction ; but 
that Brazer, by his travel, wore up the grass, and Ammidon 
carted dirt upon it to make the way better: That the occu- 
pants of the academy building went up the same path, with 
their wood, as far as convenient, and the academy boys were 
in the habit of playing on the whole academy lot, and of coast- 
ing down it in the winter season. 

Another witness testified that he lived with James Brazer, 
and repaired said way for him, in a number of places, in 1809, 
so that he could pass over it with a horse and chaise. 

A third witness testified that, between 1815 and 1818, he 
saw said Brazer cart gravel upon the path and repair it, from 
the corner above the academy, where it had been gullied. 

A fourth witness testified that he knew the plaintiffs’ estate, 
when he was at school in Groton, and that there was a travelled 
path to the house and barn, across the academy lot; that he (the 
witness) afterwards owned the estate, and used the pathway, and 
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was never interrupted by any one; that the surveyor of the high- 
way, at one time, made a ditch along the east side of the highway, 
and thus cut off the path from the road, but filled it up on the 
remonstrance of the witness. 

The plaintiffs also called an aged witness, who testified that 
he knew David Moores, and the place where the house that was 
burnt stood; that Moores kept a store there, and that “they 
then passed over the corporation land ;”’ that the witness never 
knew but one track over it; that the house was burnt in 1800 
or 1801, and stood near the place where the new house has 
since been built. On cross examination, he stated that he 
never carried a load over the pathway, though he had gone over, 
on foot, to the store, and could not swear that he had ever 
seen a load go up; that if he were coming from the south, he 
should have gone up the other way to the house ; that he could 
not tell how the goods were got into the store. 

The defendant introduced the deed of Benjamin Bancroft to 
the Trustees of Groton Academy, and proved that James Brazer 
was chosen a trustee of the academy, January 10th 1795, and 
that he continued to be such trustee till his death, November 
12th 1818; and that his son, William F. Brazer, was chosen a 
trustee, April 23d 1820, and died in office, in 1835. 

The defendant also read from the records of said trustees the 
authority to enclose the premises, in 1841. 

The judge advised a nonsuit ; being of opinion, that as the 
academy lot had never been enclosed by a fence, and as James 
Brazer was one of the trustees of the academy, his use of the way 
was permissive, and by the indulgence of the trustees, and not 
adverse to their right ; and that, as twenty years had not expired 
since William F. Brazer was in possession of the estate, no 
adverse right had been acquired by the occupants thereof, since 
he left it; and that it was not competent to tack the year and 
seven months, during which William F. Brazer was in possession, 
prior to his being chosen a trustee, to the subsequent posses- 
sion of other persons, so as to constitute a period of twenty years’ 
adverse possession. A nonsuit was accordingly entered, postin 
to the opinion of the whole court. 
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B. Russell & E. R. Hoar, for the plaintiffs. The use of the 
way by James Brazer, and the subsequent owners of his estate, 
for more than twenty years, gave them a right of way. User is 
adverse when it is claimed as a right, and is such as one makes 
of his own property ; and every thing may be presumed in favor 
of an ancientuse. 2 Pick.60. Campbell v. Wilson, 3 Kast, 294. 
Tyler v. Wilkinson, 4 Mason, 402. Hill v. Crosby, 2 Pick. 
466. Sargent v. Ballard, 9 Pick. 251. Rogers v. Brooks, 
1 T. R. 431, note. Griffith v. Matthews, 5 T. R. 298.  Bar- 
ker v. Richardson, 4 Barn. & Ald. 579. Wood v. Veal, 5 Barn. 
& Ald. 454. Rugby Charity v. Merryweather, 11 East, 376, 
note. Church in Brattle Square v. Bullard, 2 Met. 367. 

The house being -on a side-hill affords a presumption that 
the builder relied on a right of way to it, across the academy 
lot, as necessary to the convenient enjoyment of the house. 
4 Mason, 404. 

The only ground on which it will be contended that the pos- 
session of the way was not adverse is, that the Brazers were 
trustees of the academy. This circumstance, however, does 
not vary the matter. ‘They might have acquired a right, as 
well as a stranger, by grant from the corporation, of which 
adverse possession for twenty years is proof. But if their user, 
while trustees, is not to be taken into the account, yet the 
nineteen months’ user by William F. Brazer, before he was a 
trustee, is to be tacked, and then the plaintiffs have more than 
~ twenty years’ possession. Payne v. Shedden, 1 M. & Rob, 382. 
Melvin v. Whiting, 13 Pick. 184. Unexplained user puts the 
burden of proof on the defendant. And the question, whether 
the user was adverse, was for the decision of the jury. 

The trustees of the academy might have prevented the gain- 
ing of a right of way over their ground, by filing a caveat under 
Rev. Sts. c. 60, $$ 27, 28, andc. 119,§ 14. Their not hav- 
ing done this is strong evidence that they had granted the 
right. } 

Farley & Mellen, for the defendant. The facts stated in the 
report do not show an adverse possession under a claim of right. 
On this point, the case of First Parish in Gloucester v. Beach. 
A 
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2 Pick. 60, note, is decisive ; and that case has been recognized 
in E%rst Parish in Medford v. Pratt, 4 Pick. 228, and Thomas 
v. Inhabitants of Marshfield, 13 Pick. 249. See also Gowen v. 
Philadelphia Exchange Co. 6 Law Reporter, 103, [since pub- 
lished in 5 Watts & Serg. 141.] Arnold v. Stevens, 24 Pick. 
110. By leaving land open and unfenced, the owner licenses 
others to pass over it, until he gives notice to the contrary. 
Lawton v. Rivers, 2 McCord, 452. No ‘right is acquired in 
land by a user which can be explained without supposing a 
grant, or be satisfactorily referred to encroachment only. Daw- 
son Vv. Duke of Norfolk, 1 Price, 246. 

The Brazers stood in such a relation to the corporation which 
owned the land, that they could acquire no right of way over it, 
even if they acted adversely. A trustee shall not be presumed 
to have violated his trust, nor shall his act prejudice the cestu 
que trust. Armstrong v. Peirse, 3 Bur. 1898. Keene vy. Dear- 
don, 8 East, 264. Den v. Rice, Cam. & Norw. 497. Chalmer 
v. Bradley, 1 Jac. & Walk. 68. 

If the use of the way has been adverse since William F 
Brazer parted with his estate, yet it has not continued twenty 
years; and his nineteen months’ use of it, after his father’s death, 
and before be was chosen a trustee, cannot be tacked to the 
subsequent use, for the purpose of making up the twenty years. 
Hartwright v. Badham, 11 Price, 396. Sargent v. Ballard, 
9 Pick. 251. 

Hoar, in reply. In the act incorporating Groton Academy, 
(St. 1793, c. 23,) the corporation were called trustees; but 
this was a mere corporate designation. There was no trust to 
be executed by them. They could have alienated the land con- 
veyed to them by Bancroft, or have done any other act that 
proprietors of other real estate could do. The cases respecting 
trustees, cited for the defendant, do not bear on the case at bar, 
as they relate to actual trustees, in whom there was a trust for 
others. See Revere v. Boston Copper Co. 15 Pick. 363. 

Suaw, C. J. The question is, whether the plaintiffs, owners 
of an estate adjoining the academy lot, acquired a right of way 
over that lot, by the adverse and uninterrupted use of such way, 
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by themselves and the former owners and occupiers of the 
estate, under the circumstances set forth in the report. The 
rule we think is, that where a tract of land, attached to a pub- 
lic building, such as a meeting-house, town house, school house, 
and the like, and occupied with such house, is designedly left 
open and unenclosed, for convenience or ornament, the passage 
of persons over it, in common with those for whose use it is 
appropriated, is, in general, to be regarded as permissive, and 
under an implied license, and not adverse. Such a use is not 
inconsistent with the only use which the proprietors think fit to 
make of it; and therefore, until they think proper to enclose 
it, such use is not adverse, and will not preclude them from en- 
closing it, when other views of the interests of the proprietors ren- 
der it proper to do so. And though an adjacent proprietor may 
make such use of the open land more frequently than another, 
yet the same rule will apply, unless there be some decisive act, 
indicating a separate and exclusive use, under a claim of right. 
A regularly formed and wrought way across the ground, paved, 
macadamized, or gravelled and fitted for use as a way, from his 
own estate to the highway, indicating a use distinct from any 
use to be made of it by the proprietors, would, in our opinion, 
be evidence of such exclusive use and claim of right. So would 
be any plain, unequivocal act, indicating a peculiar and exclu- 
sive claim, open and ostensible, and distinguishable from that of 
others. But the fact that a particular track or line was a little 
more worn and marked by travel, than the general surface of 
the lot, or that the adjacent proprietor had occasionally levelled 
a spot gullied by the rain, could scarcely be regarded, inde- 
pendently of other proof, as indicative of a claim of right. 
First Parish in Gloucester v. Beach, 2 Pick. 60, note. 

In the present case, the court are of opinion that there is no 
evidence of the use of this way, by any of the plaintiffs’ prede- 
cessors, until James Brazer built a house there in 1805; nor 
after that time, of any use so exclusive, peculiar, or different 
from that of all others having occasion to pass and repass, as to 
found a claim of right for a way over this open lot, attached to 
and occupied with the academy. The fact that James Brazer 
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and his son were, for a greater part of the time, trustees of Gro- 
ton Academy, and members of the corporation in which the 
estate was vested, is to be taken into consideration, we think, 
in weighing the evidence. For although the relation was not 
such as to preclude them from taking an easement by actual 
grant, or from acquiring one by such unequivocal acts of ad- 
verse and uninterrupted possession as to prove a grant; yet 
doubtful or equivocal acts will not be so readily deemed adverse, 
as those of a stranger having no rights in the estate, and charged 
with no duty, growing out of his fiduciary relation, to protect 
and preserve it. Many of the same acts, which, in a stranger, 
having no right, and charged with no duty, ought to be deemed 
adverse, and attributed to a claim of right, would, in the case 
of a trustee and corporator, be regarded as permissive, and done 
under an implied license from himself and his associates. 

If the acts of Ammidon and others, who came in under 
William F. Brazer, in 1822, can be considered as indicating, 
more unequivocally, a claim of right, they would not avail the 
plaintiffs, because they do not prove an uninterrupted claim 
for twenty years; the trustees of the academy having passed 
a vote in 1841, directing the land to be enclosed, and the way 
cut off. The court are therefore of opinion that the nonsuit 
must stand. 


Bensamin F. Burter, Administrator vs. Anza Pacer. 


Fixtures, erected on mortgaged land by the mortgagor, are annexed to the freehold, 
and cannot be removed by him before the mortgage debt is paid ; and the removal of 
them by the mortgagee, after the mortgagor’s death, does not vest the property thereof 
in the mortgagor’s representative. 

Where a mortgagor began the erection, on a parcel of mortgaged land, of a building in- 
tended for a dwelling-house, and to stand there, and also began to erect, on 'the same 
parcel, a smaller building, standing on posts fixed in the ground, and intended to be 
used by him as a dwelling-house, until the larger building should be finished, it was 
held that both the unfinished erections were fixtures. 


Trover for a quantity of lumber. The plaintiff sued as 
administrator of the estate of William Conolly, who died in 
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May 1842. ‘Trial in the court of common pleas, before Warren, 
J., who made a report of the case, as follows: 

On the Ist of December 1838, said Conolly conveyed to 
Henry A. and Stephen A. Colburn certain real estate in mort- 
gage, to secure payment of $1163°50, of which $100 was 
payable in two years from said date, and the remainder in yearly 
instalments, after the expiration of said two years. No building 
was then on the estate. On the 6th of December 1841, said 
mortgagees duly took possession of the mortgaged estate, for 
condition broken; and on the 9th of February 1842, Conolly 
paid them all that was then due and payable to them, but did 
not become repossessed of the estate. 

On the 30th of January 1840, Conolly mortgaged the same 
estate to Harvey Crosby, to secure payment of $700 on demand, 
no part of which has been paid. In May 1841, Conolly com- 
- menced the erection of a building on the mortgaged premises, 
which he intended for a dwelling-house. It was framed and 
set up on blocks laid in the ground, and was boarded. No 
cellar was dug, no floor was laid, and there were no doors nor 
windows. About the same time, Conolly began the erection ot 
a smaller building on said premises, which he intended to occupy 
for a dwelling-house until the larger building should be com- 
pleted. This smaller building was constructed with posts set 
nto the ground, at the four corners, with boards nailed to them 
at the sides, and partially over the top. No floor was laid in 
this building; and neither of the buildings was ever used for 
any purpose. 

After the death of Conolly, said Crosby, the second mortgagee, 
sold to the defendant the said two buildings, and the defendant 
subsequently took them down, and removed them from the 
premises. The plaintiff afterwards demanded of the defendant 
the materials of which said buildings had been composed, and 
the defendant refused to deliver them. 

The court instructed the jury, that the defendant was entitled 
to their verdict, which they returned accordingly ; and to this 
instruction the plaintiff alleged exceptions. 

Butler, pro se, cited Taylor v. Townsend, 8 fe ax 411 

VOL. VII. 4 * 
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Woodf. Land. & Ten. (7th ed.) 319, 328. Elwes v. Maty, 3 
East, 38. Dudley v, Warde, Amb. 118. 

Knowles, for the defendant, was stopped by the court. 

Suaw, C.J. All buildings erected and fixtures placed on 
mortgaged premises, by the mortgagor, must be regarded as 
permanently annexed to the freehold. They go to enhance the 
value of the estate, and will therefore enure to the benefit of the 
mortgagee so far as they increase his security for his debt; and 
to the same extent they enhance the value of the equity of re- 
demption, and thereby enure to the benefit of the mortgagor. 
Winslow v. Merchants Ins.Co.4 Met. 306. ‘There is no necessity 
to adopt any liberal rule in regard to fixtures, to enable a mort- 

gor to remove what he has erected at his own expense ; 
because he has the full benefit of all such improvements when 
he regains the estate by redemption, which he may do, simply 
by payment of his actual debt. ‘The general rule of the com- - 
mon law, therefore, that what is fixed to the freehold becomes 
part of the realty, and passes with it, has its full effect, in regard 
to things erected on the land by an owner, who subsequently 
mortgages the land, and also in regard to things erected by the 
mortgagor after the mortgage. It was argued that a mortgagor 
in possession is tenant to the mortgagee, and then authorities 
were cited to show that temporary buildings, erected by a tenant 
at his own expense, might be removed. ‘This, we think, i 
founded on a fallacy. It is often said, that a mortgagor is ten- 
ant at will to the mortgagee. It would be more accurate to say 
that in many respects he is like a tenant at will, As between 
mortgagor and mortgagee, the fee vests in the latter, by opera- 
tion of the deed; but so long as the mortgagor, without the 
entry of the mortgagee, continues in possession, that possession 
is rightful, and of course he must be considered a tenant. But 
he is not liable for rent, and in that respect is not like a tenant, 
but an owner occupying his own land. But the likeness fails in 
another particular, which renders the relation of landlord and 
tenant, and the rules adapted to that relation, inapplicable: If 
-a tenant for years erects fixtures at his own expense, and for his 
own use, as such tenant, if he could not remove them at or be- 
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fore the expiration of the term, he would lose the cost of them ; 
which would be manifestly inequitable. But if the same thing 
is done by a mortgagor, he has an ample remedy, in his power 
to redeem the freehold. In truth, a mortgagor, adding buildings 
and fixtures to the freehold which he has hypothecated, is much 
more like an owner adding to his own estate, than like a tenant 
adding value to the estate of another. 

The court are of opinion that both of the buildings, as de- 
scribed, were fixtures. ‘The larger was an unfinished dwelling- 
house, intended to stand on the land where it was erected, as 
an improvement of the realty ; the other was a smaller building, 
standing on posts fixed in the ground. ‘They were both of them 
thus annexed to the realty. Whether the removal of these 
buildings, by the second mortgagee, was waste, as against the 
first mortgagee, or in what way the second mortgagee would be 
liable to account for them, on a redemption by Conolly, or any 
person claiming under him, we need not now inquire. At the 
time of Conolly’s decease, the fee of the mortgaged premises, as 
between him and his mortgagees, was in the latter, and the 
removal of these buildings by either of them vested no property 
in the materials, in his representative ; and therefore this action 
of trover cannot be maintained. [See Fryatt v. The Sullivan 
Co. 5 Hill, 116.] 


SamueL. Farrar vs. Lemuet Parker. 


The oath which is required by St. 1840, c. 87, § 1, in order to give original jurisdiction 
of certain civil actions to the supreme judicial court, that the matter sought to be 
recovered exceeds in amount or value the sum of $300, need not be subscribed by 
the party making it. 

A certificate was written on the back of a writ in these words: ‘ This certifies that the 
demand within set forth exceeds the sum of $300, and that I expect to recover more 
than that sum ;” but it was not subscribed. A justice of the peace certified there- 
under, that the plaintiff (naming him) “ made oath to the certificate above by him 
subscribed.” Held, that the plaintiff’s oath was sufficiently certified. 


Tuis action was commenced in this court, and the damages 
demanded by the plaintiff exceeded the sum of three hundred 
dollars. The defendant moved the court to dismiss the action, 
for want of jurisdiction thereof, “because neither the plaintiff 


44 MIDDLESEX. 


Farrar v. Parker. 


nor any one in his behalf, did make, before the service of the 
writ, any sufficient oath or affirmation, before any justice of the 
peace, that the matter sought to be recovered actually exceeds, 
in amount or value, the sum of three hundred dollars; and no 
sufficient certificate of such oath or affirmation was indorsed on 
or annexed to the writ.” 

On the back of the writ was the following indorsement: 
“This certifies that the demand within set forth, exceeds the 
sum of three hundred dollars, and that I expect to recover more 
than that sum. 

“‘ Middlesex, ss. October 3d 1843. Then Samuel Farrar 
made oath to the certificate above by him subseribed, before 
me, Isaac S. Morse, Justice of the Peace.” 
E. Fuller, for the defendant. 

Morse, for the plaintiff. 

Suaw, C. J. The question is, whether this court has origi- 
nal jurisdiction of this action; and this depends on the question, 
whether the certificate indorsed is a compliance with the St. 
of 1840, c. 87, $ 1. The statute does not require the oath to 
be subscribed. The condition on which this court shall have 
original jurisdiction (except in the county of Suffolk) of a suit 
in which the damages demanded exceed $300, is, that ‘the 
plaintiff, or some one in his behalf, shall, before service of the 
writ, make oath or affirmation, before some justice of the peace, 
that the matter sought to be recovered actually exceeds in 
amount or value the said sum.” 

We think the effect is the same as if the efficient words in 
the plaintiff’s certificate were embodied in the certificate of the 
magistrate. The only doubt that could arise is this; that the 
magistrate describes it as “the certificate above by him sub- 
scribed,” when in fact it is not subscribed. But subscription 
not being necessary to its validity, these words are no further 
material, than as words of description, to identify the declaration 
by him referred to. And as the magistrate’s certificate is writ- 
ten immediately under the declaration purporting to be that of _ 
the plaintiff, that declaration is sufficiently identified by the 
word “ above.” Motion overruled. 
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Joun Ayres & another vs. NaruanieL Surerer. 


A count for goods sold and delivered is not supported by proof that goods were con- 
signed to the defendant for sale, and that he sold them and unreasonably refused or 
neglected to account for the proceeds, after demand made on him to pay or account 
for them. 

Assumpsir on the money counts, a count for goods sold and 
delivered, and a count on an account stated. At the trial, 
in the court of common pleas, the plaintiff gave evidence that the 
goods, the price of which was sought to be recovered in this ac- 
tion, were delivered to the defendant upon a special agreement, 
by which they were to be sold by him for the plaintiffs, and 
were not to become the property of the defendant. And the 
court instructed the jury, that “if they were satisfied that the 
goods had been sold by the defendant, and that he had unrea- 
sonably neglected or refused to account with the plaintiffs, after 
the sale thereof; or if the jury were satisfied that a demand 
had been made by the plaintiffs on the defendant, to account or 
pay for the proceeds of said goods, and that the defendant had 
unreasonably neglected or refused to comply with said demand ; 
then the plaintiffs were entitled to recover on the count for 
goods sold and delivered.” The jury found a verdict for the 
plaintifis, and the defendant alleged exceptions to the said 
instructions. 

J. G. Abbott, for the defendant. 

B. F. Butler, for the plaintiffs. 

Suaw, C. J. We think it impossible to support the direc- 
tion of the court to the jury, on the trial of this cause, that in 
the case stated the plaintiffs could recover on the count for 
goods sold and delivered. The plaintiffs, having consigned the 
goods to the defendant for sale, might undoubtedly have main- 
tained an action for neglect or refusal to account on reasonable 
request. If the goods had been sold on credit, and the credit 
not expired; or if the purchasers had failed, having been in 
good credit at the time of the’ sale; then, on a special count, 
alleging the consignment, and a demand for an account, and 
the defendant’s refusal or neglect to account and pass over the 
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proceeds, the defendant might show these facts, and they would 
constitute a good defence. But a neglect or refusal to account, 
though unreasonable, and not excused by circumstances, cannot 
convert the consignment into a sale. 

If the defendant had wholly refused to render any account, 
after a considerable lapse of time, we are not prepared to say 
that such refusal, with other circumstances, might not be evi- 
dence, to be left to the jury, to presume that the goods had 
been sold and paid for, so as to support a count for money 
had and received. But we are of opinion, that even such 
circumstances would not sustain a count for goods sold and 
delivered. 

Verdict set aside, and a new trial ordered. 


Grorce Roperts vs. Tue Rocxsorrom Company. 


An agreement to labor for a company, “for the term of five years, or so long as 
A. shall continue to be agent of the company,” is not within the statute of frauds, 
(Rev. Sts. c. 74, § 1, clause 5th,) as the agreement might have been fully performed 
within ene year. 

A jury, under instructions from the court of common pleas, found for the plaintiff, on 
both counts in his declaration, and assessed separate damages on each count: The 
court thereupon instructed the jury that the plaintiff was not entitled to recover on his 
second count, and ordered them to find a verdict far the defendant on that count, 
which they accordingly did. On the case being brought into the supreme judicial 
court, upon exceptions, it was held, that this court had no authority to amend the 
verdict, so as to conform it to the first finding of the jury, although the first instruc- 
tions to them were right, and the last wrong. 


Tue first count in the plaintiff’s declaration was indebitatus 
assumpsit for labor and services; and the second count alleged 
that the defendants, by their agent, John A. Leforest, con- 
tracted with the plaintiff to superintend the carding department 
in their factory, for the term of five years from the 6th of May 
1839, or so long as said Leforest should continue such agent, at 
two dollars per day, to be paid quarterly, and that the plaintiff, 
in pursuance of said contract, performed said service till the 
12th of February 1840, when said Leforest (he then continu- 
ing to be such agent, and so remaining tll the commencement 
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of this action) discharged the plaintiff from said service, and 
compelled him to seek other employment. Trial in the court 
of common pleas. 

The judge, before whom the trial was had, signed the follow- 
ing bill of exceptions: “‘ The defendants contended that the con- 
tract set forth in the second count was void by the statute of 
frauds, as it was proved to have been oral. But the judge, al- 
though inclining to that opinion, for the purpose of obtaining a 
verdict as to the damages, instructed the jury that they might 
consider the contract valid, and not within the statute; and 
that, if they should find for the plaintiff on both counts, they 
should assess the damages on each separately. The jury found 
for the plaintiff on both counts. On the first, they assessed 
damages at $24°88; and on the second, at $475. The plain- 
tiff contended that the verdict should be put into form, so as to 
be a general verdict for the plaintiff, for the amount of the two 
sums thus found; leaving it to the defendants to except to the 
misdirection in point of law, if they should choose so to consider 
it. But the judge ordered the jury to reverse their verdict as to 
the second count, and to return, as to that, for the defendants ; 
which was done accordingly. And to this order the plaintiff 
excepts.” 

Josiah Adams & Hallett, for the plaintiff. As the contract, 
set forth in the second count, might have been performed 
within a year, it was not within the Rev. Sts.c. 74,$ 1.  Pe- 
ter v. Compton, Skin. 353. Anon. 1 Salk. 280. Smith v. 
Westall, 1 Ld. Raym. 316. Fenton v. Emblers, 3 Bur. 1281. 
Kent v. Kent, 18 Pick. 569. Blake v. Cole, 22 Pick. 97. 
Moore v. Fox, 10 Johns. 244. M’Lees v. Hale, 10 Wend. 426. 
Russell v. Slade, 12 Connect. 455. Linscott v. M’Intire, 3 
Shepley, 201. Lockwood v. Barnes, 3 Hill, 128. 

The plainteff denies the authority of the court below to order 
an alteration of the verdict first returned by the jury, and claims 
the amount of damages found on the second count. This court, 
under the authority conferred by Rev. Sts. c. 82, § 15, may 
order the clerk to amend the last verdict, so as to conforin it to 
the first finding. 
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Mellen, for the defendants. ‘The agreement declared on in 
the second count is within the statute of frauds, as it was in the 
contemplation of the parties, when it was made, that it would 
continue more than a year. Boydell vy. Drummond, 11 East, 
159, per Bayley, J. Chit. Con. (5th Amer. ed.) 67, 68. 
Bracegirdle v. Heald, 1 Barn. & Ald. 722. Birch v. Earl of 
Liverpool, 9 Barn. & Cres. 392. Snelling v. Lord Hunting- 
field, 1 Crompt. Mees. & Rosc. 20. Hinckley v. Southgate, 
11 Verm. 428. Drummond v, Burrell, 13 Wend. 307. 

Whether the court below proceeded regularly, or not, in the 
ultimate direction to the jury, this court has no authority to 
make a verdict. But that proceeding was correct. It is not too 
late for a judge to instruct the jury in matter of law, at any time 
before a verdict is affirmed and recorded. Plowd. 212. 

Suaw, C. J. The first question is, whether the contract of 
the plaintiff, as set forth in the case, was void by the statute 
of frauds, in consequence of not being in writing. The con- 
tract between the plaintiff and the company was, that they 
should employ him, and that he should serve them upon the 
terms agreed on, five years, or so long as Leforest should con- 
tinue their agent. ‘This is a contract which might have been 
fully performed within the year. The legal effect is the same 
as if it were expressed as an agreement to serve the company 
so long as Leforest should continue to be their agent, not ex- 
ceeding five years; though the latter expression shows a little 
more clearly, that the contract might end within a year, if Lefor- 
est should quit the agency within that time. We think it now 
settled by recent cases, that where the contract may, by its 
terms, be fully performed within the year, it is not void by the 
statute of frauds, although, in some contingencies, it may ex- 
tend beyond a year. Kent v. Kent, 18 Pick. 569. Peters v. 
Westborough, 19 Pick. 364. Blake v. Cole, 22 Pick. 97. 
Wells v. Horton, 4 Bing. 40. The judge of the court of com- 
mon pleas having ultimately instructed the jury:that the con- 
tract was void by the statute, though in an earlier stage of the 
cause he had instructed them differently, the court are of opin- 
ion that the verdict must be set aside, and a new trial granted. 
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The plaintiff has made a motion, grounded on the facts 
stated in the report, in regard to the first return of the verdict, 
by the jury, that the court will now enter judgment, on that 
first verdict for the plaintiff. This appears to us to be founded 
on a mistaken view of the legal effect of the paper thus returned 
by the jury. In truth, it was not a verdict, because it was not 
affirmed by the jury nor recorded by the court.* It was the ver- 
dict which they proposed to render, under the instruction which 
the judge had given them, that the plaintiff’s contract was not 
void by the statute. But before the verdict was affirmed, the 
judge instructed them differently, and they then properly re- 
turned a verdict for the defendants, on the second count. But 
it is urged that the judge directed the jury to change their 
verdict on this count, and that this he had no authority to do 
Perhaps, in that precise form, he had not. But he had authority, 
at any time before verdict affirmed and recorded, to vary his 

‘instruction to the jury, in matter of law, and the jury were 
in duty bound to be governed by it. The instruction that by 
the statute of frauds, the contract, as set forth and relied upon 
by the plaintiff, was void, and would not support an action, was 
purely matter of law, and was absolutely decisive, and required 
them to find a verdict for the defendants. The result, therefore, 
is the only one to which the jury could come, under this instruc- 
tion of the court, on the application of the statute of frauds to 
the plaintiff’s case. | 

But if there was any irregularity in this form of directing the 
jury, the only mode in which it can now be remedied is by a 
new trial. We cannot say that the jury, if called upon, would 
have affirmed that first paper returned and offered by them, as 
their verdict ; and we know by the record and the exceptions, 
that it was not accepted and recorded. It cannot, therefore, 
now be the foundation of a judgment. 

Verdict set aside, and a new trial ordered. 


* See Bac. Ab. Verdict, G. Blackley v. Sheldon, 7 Johns. 32. Walters v. 
Junkins, 16 S. & R. 415. Goodwin v. Appleton, 9 Shepley, 458. Howe's 
Pract. 257. 
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ComMONWEALTH vs. SAMUEL ADAMS. 


; 


An indictment for uttering as true a forged promissory note, purporting to be made by 
A., payable to B. or order, is proved by evidence of the uttering of such note with 
the indorsement of B.’s name on the back thereof. 


Tur defendant was indicted for uttering and publishing, as 
true, to Marshall Jones and John Jones, a certain forged prom- 
issory note, with intent to defraud them, knowing the same to 
be forged and counterfeit. The note was described, in the 
indictment, as of the following purport and effect: ‘ Wayland, 
March 15th 1842. For value received, I promise to pay Seth 
Adams or order forty four dollars and fifty cents, in thirty days 
from date, with interest. Royal Bemis.” 

At the trial in the court of common pleas, before Allen, J., 
the note produced was of the same tenor, except that it bore, 
on the back thereof, what purported to be the indorsement of 
the name of “Seth Adams”; and there was evidence, and it was 
conceded by the prosecuting officer, that it was so indorsed 
when it was uttered by the defendant, viz. on the 13th of May 
1842. But it did not appear, by any evidence produced, at what 
time the name of Seth Adams was indorsed on the note. 

The defendant objected to the sufficiency of the note pro- 
duced to support the indictment, and objected to its being given 
in evidence to the jury,on the ground of variance. But the 
judge overruled the objection, and the note was permitted to go 
to the jury, who found the defendant guilty. The defendant 
thereupon alleged exceptions to the decision and ruling of the 
judge. 

E. R. Hoar, for the defendant. If this had been an indict- 
ment for forging the note, it would seem, from the case of Common- 
wealth v. Ward, 2 Mass. 397, that the objection of’ variance 
might not have prevailed. But the uttering was of the whole 
instrument, including the indorsement of the payee; and the 
effect of a note payable to Seth Adams or order is different 
from its effect when indorsed by Seth Adams. See Dunn’s 
case, 2 Kast P.C. 976. In State v. Handy, 2 Appleton, 81, . 
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where the defendant was indicted for forging an acquittance for . 
the sum of $48, the paper forged was, on its face, for that sum, 
but there was, on the back of the paper, an order for the further 
sum of one dollar; and it was held that there was a variance 
between the proof and the allegation. 

If one offers a forged will and codicil for orobate, can he be 
indicted for offering the will only? Would the present convic- 
‘tion be a bar to an indictment against the defendant for uttering 
the note and indorsement ? 

No counsel appeared for the Commonwealth. 

Winns, J. This case cannot be distinguished from the case 
of Commonwealth v. Ward, 2 Mass. 397, and we know of no 
authority or principle of law inconsistent with the decision in 
that case. ‘The case of State v. Handy, 2 Appleton, 81, cited 
by the defendant’s counsel, was not an indictment for the 
forgery of a negotiable note, but of an order, directing an in- 
dorsement to be made ona bond. ‘The order directed $48 to 
be indorsed, and on the back of the order, there was a direction 
to add one dollar more. And it was decided that this was an 
order for $49, and that it not being so alleged in the indict- 
ment, the variance between the allegation and the proof was 
fatal. ‘That decision, therefore, has no bearing on the present 
case. 

In an indictment for forgery, it is necessary, undoubtedly, to 
set out truly the instrument alleged to be forged. And so it was 
- done in the present indictment, unless the indorsement of the 
payee is to be considered as a part of the note; and we are 
clearly of opinion that it is not. The indorsement is evidence 
of a transfer of the note to the defendant, which was a new 
contract. This was matter of evidence in support of the allega- 
tion that the note was uttered with an intention to defraud the 
persons named in the indictment; but it is not necessary to set 
forth the manner in which a party was intended to be defrauded. 

Exceptions overruled. 
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ComMoNWEALTH vs. ApRIAN SHAW. 


When the warrant for a town meeting, and the return thereon, are inserted in the town 
records, with the proceedings of the town at the meeting, those records are evidence 
of the holding of the meeting, and the original warrant need not be produced. 

When a warrant fora town meeting, to be held on Monday, directs the officer to warn 
the inhabitants by posting up a copy of the warrant eight days, and at least over two 
Sundays, before the time of holding the meeting, the return of the officer, that he 
posted up a copy of the warrant eight days before the time of holding the meeting, is * 
sufficient; as the return shows that the copy must have been also posted over two 
Sundays. 

When a warrant for a meeting of the inhabitants of the town of A. is directed, for ser- 
vice, to F., constable of the town, his return of proper service is sufficient, if it be 
signed “ F., constable,” without adding ‘ of A.” 

Upon an indictment on Rey. Sts. c. 4, § 8, for giving false answers to the selectmen who 
presided at a meeting for the election of officers, or for wilfully voting at such meet 
ing, without being qualified, it is not necessary to prove that the selectmen were 
legally chosen and qualified; it is sufficient, if it be proved that they were acting as 
selectmen. 

It is no cause for arresting judgment on an indictment for giving false answers to select- 
men, and for voting wilfully, without being qualified, for governor, lieutenant gov- 
ernor, and senators for the district of M., that it is not alleged that the district of M. 
is in the Commonwealth. 

An allegation, in an indictment for illegal voting, &c., that a meeting of the inhabitants 
of the town of A. was duly holden, is proved by evidence that a meeting of the inhab- 
itants of A., who were qualified to vote, was duly holden. 

An indictment on the Rev. Sts. ¢. 4, § 8, for wilfully giving false answers to selectmen 
presiding at an election, alleged that such false answers were given by the defendant 
with the fraudulent intent to procure his name to be placed on the list of voters, and 
to obtain permission to vote. The evidence was, that the defendant’s name was on 
the list of voters, when he gave the false answers. Held, that the allegation of the 
intent to procure his name to be placed on the list of voters could not be rejected as 
surplusage, and that there was a material variance between the allegation and the 
proof, 


THE indictment against the defendant was framed on the 
Rev. Sts. c. 4; the first count on $6, and the second on § 8. 
The first count alleged, that the defendant, on the 8th of Novem- 
ber 1841, at Tewksbury in the county of Middlesex, “ at a town 
meeting of the inhabitants of said Tewksbury, at the election of 
governor and lieutenant governor of said Commonwealth, and of 
senators for the district of Middlesex, then and there duly 
holden, well knowing himself not to be a qualified voter, did 
wilfully give in a vote for the officers aforesaid, being the officers 
to be then and there chosen,” &c. The second count alleged, 
that the defendant, on the said 8th of November, “at Tewksbury 
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in said county, at a town meeting” [repeating, as to the meeting 
and its purposes, the words in the first count,] “being then and 
there inquired of by the selectmen of said Tewksbury, presiding 
at said meeting and election, whether he, said Shaw, had paid 
any tax assessed upon him within two years next preceding said 
election, within any town or district in this State, to wit, the 
Commonwealth aforesaid, did then and there wilfully give a 
false answer to said selectmen, namely, that the said Shaw had 
paid a tax assessed upon him in the city of Lowell, in said 
county, within two years next preceding said election, to wit, a 
tax assessed to hit in said Lowell in the year 1840; whereas, 
in truth and in fact, said Shaw had not paid any such tax, so 
assessed upon him in said Lowell, in the year 1840; and the 
said inquiry was then and there made of said Shaw for the 
purpose of ascertaining his right to vote at said election, and said 
false answers were returned by him, said Shaw, then and there 
fraudulently intending to procure his name to be inserted on the 
voters’ list of said town, and to obtain permission then and 
there to vote at said election,” &c. 

The trial was in the court of common pleas; and the judge 
who presided at the trial, made the following report thereof: 
One Foster was called as a witness in behalf of the Common- 
wealth, who testified that he was town clerk of Tewksbury ; 
and he produced one of the books of the records of said town, 
as he averred.. The defendant objected to parol evidence of 
the clerk’s official capacity. Said book was then offered in 
evidence, which purported to contain a copy of a warrant, as 
recorded, for calling the meeting at which it was alleged that 
the defendant voted. ‘The defendant objected to, this record or 
copy of the warrant, and insisted that the original should have 
been produced. The defendant also objected to the legality of 
the meeting, because it appeared by said warrant, that the pre- 
cept to the officer was to warn the inhabitants by posting upa 
copy of said warrant eight days, and at least over two Sundays, 
before the time of holding the meeting, and because it appeared, 
by the officer’s return thereon, only that he had posted up the 
notice eight days before the time of holding. ‘The defendant 

5* 
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also objected to the evidence of the warrant, because it was 
evidence of “a meeting of the inhabitants of Tewksbury quali- 
fied to vote,” whereas the allegation in the indictment was of 
“a meeting of the inhabitants of Tewksbury.” The defendant 
also objected to the return of the warrant, because it was 
signed by “E. Foster, constable,” without stating of what town 
or district; the warrant being directed “to the constable of 
Tewksbury.” 

Caleb Livingston and Enoch Foster were then ‘called as 
witnesses for the Commonwealth, and testified that they were 
acting selectmen of Tewksbury, at the time of said election. 
To this evidence the defendant objected, because the record 
of their election was not produced, nor any evidence of their 
qualification as such selectmen. 

All the foregoing objections, which were made as to iin first 
count in the indictment, were also made as to the second count. 
A further objection was taken, as to the second count, viz. that 
it appeared in evidence that the defendant’s name was on the 
list of voters, at the time of his giving the alleged false answers, 
and that there was therefore a variance which entitled him to 
an acquittal on that count. 

These several objections were overruled by the court, and 
the evidence was permitted to go to the jury, who found the 
defendant guilty. ‘To these several rulings the defendant 
alleged exceptions. 

The defendant also filed a motion in arrest of judgment, 
because it did not appear, from the indictment, that the 
district of Middlesex, for which senators were to be elected 
at the meeting mentioned in the indictment, was in this Com- 
monwealth. 

B. F. Butler, for the defendant. The copy of the warrant 
for the meeting was not admissible in evidence. Tuttle v. Cary, 
7 Greenl. 426. Thayer v. Stearns, 1 Pick. 109. The return 
of the service of the warrant was defective, as the person who 
served it did not sign it as constable of Tewksbury. Kellar v. 
- Savage, 5 Shepley, 444. Perry v. Inhabitants of Dover, 12 
Pick. 206. The several variances between the allegations and 
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the proof were such as to entitle the defendant to an acquittal. 
Perhaps no authorities precisely in point can be found ; but 
such is the strictness required in criminal proceedings, that 
either of those variances was fatal ; especially that which relates 
to the second count only. 

No counsel appeared for the Commonwealth. 

Wiper, J. At the trial of this case in the court of common 
pleas, several exceptions were taken to the rulings of the court, 
upon which the defendant moves for a new trial. 

In the first count in the indictment, the defendant is charged 
with giving in his vote for governor, lieutenant governor, and 
senators for the district of Middlesex, at a town meeting of the 
inhabitants of Tewksbury, duly holden for that purpose; he 
knowing that he was not a qualified voter in the said election. 
The first objection in support of the motion for a new trial is, 
that it was not proved by competent evidence, that the said 
town meeting was duly holden, as alleged, because a copy of 
the warrant for calling-the meeting was admitted in evidence, 
which was not the best evidence, and that the original should 
have been produced. The answer is, that the warrant was 
duly recorded, and that the records of the town, which were 
given in evidence, containing a copy of the warrant, were com- 
petent evidence of the proceedings of the town, and of the 
warning of the meeting. And of this we have no doubt. It is 
the usual evidence in such cases. Briggs v. Murdock, 13 Pick. 
305. Williams v. School District in Lunenburg, 21 Pick. 75. 
Houghton v. Davenport, 23 Pick. 235. 

The next objection is, that it does not appear that the inhab- 
itants had been warned as directed by the warrant; because the 
officer was directed to warn the inhabitants, by posting up a 
copy of the warrant “ eight days, and at least over two Sundays, 
before the time of holding the meeting;” and that the return 
did not show that the copy was posted up over two Sundays, 
as directed. But we think this does appear with sufficient 
certainty. The officer certifies in his return, that he had 
posted up the notice required, eight days before the time of 
holding the meeting ; and as the time of holding the meeting 
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was on Monday, eight days before must have included two 
Sundays. 

It is also objected that the selectmen, who presided in the 
meeting, were not proved to have been legally chosen and quali- 
fied ; but it does appear that they were acting selectmen, which 
is sufficient. The official acts of officers de facto, in conformity 
to the duties appertaining to their office, are held lawful 
when no one is thereby injured. Commonwealth v. Fowler, 
10 Mass. 301. 

Other objections, have been made, founded on an alleged 
variance between the evidence and the facts laid in the indict- 
ment, only one of which appears to be material. 

In the second count, the defendant is charged with giving a 
false answer to a question propounded to him by the selectmen, 
for the fraudulent purpose of procuring his name to be inserted 
on the list of voters of the said town; and by the report of 
the evidence it appears that the defendant’s name was already 
on the said list, at the time said false answer was given. We 
are of opinion that this variance is material, and that the alle- 
gation cannot be rejected as surplusage. If the defendant’s 
intention, as laid in the indictment, were thus rejected, it would 
not appear, except argumentatively, that the false answer charg- 
ed was within the meaning and purview of the statute; for 
certainly the defendant is not liable for every false answer he 
might give to the selectmen, but for such only as the statute 
was intended to prohibit. The words of the statute, (Rev. Sts. 
c. 4, § 8,) on which the second count is framed, are, “if any 
person shall wilfully give any false answer to the selectmen or 
moderator, presiding at any election, he shall forfeit, for each 
offence,’ &c. Generally, the quo animo, with which an act is 
done, is material, as well as the quo modo, and must be truly 
stated. And in charging an offence against a statute, it is not 
always sufficient, in all cases, to pursue the words of the statute. 
Thus in an indictment for obtaining money or goods by false 
pretences, the indictment must state what the false pretences 
were. Mason’s case, 2 Leach, (3d ed.) 554. .So for mali- 
ciously killing cattle, the species of cattle must be specified. 
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Archb. Crim. Pl. (1st ed.) 24. So in an action against a party 
for bribery, it is not sufficient to allege the offence in the words 
of the statute, that the defendant did receive a gift or reward, 
without specifying what he received as a reward. Davy v. 
Baker, 4 Bur. 2471. 

In Jenks’s case, 2 East P. C. 514, the defendant was charged 
with breaking, &c. the house of J. D., with intent to steal the 
goods of J. W.; and it appeared in evidence that no goods of 
J. W. were in the house, but that his name had been inserted, 
by mistake, for that of J. D. It was held, that the words “ of 
J. W.” could not be rejected as surplusage ; the words being 
sensible and material ; it being material to lay truly the property 
in the goods, and the defendant’s intention in breaking and 
entering the house. 

If the intention with which an act is done be material to con- 
stitute the offence charged, such intention must be truly laid in 
the indictment ; and it must be laid positively ; and the want of 
a direct allegation of any thing material, in the description of the 
substance, nature, or manner of the offence, cannot be supplied 
by any intendment or implication whatsoever. Any variance, 
therefore, in this respect, between the allegations in the indict- 
ment and the evidence, is fatal. 2 Hawk. c. 25, § 60. 

For these reasons, we are of opinion that the defendant is 
entitled to a new trial, unless the district attorney should elect 
to enter a nolle prosequi as to the second count; in which case 
judgment may be rendered on the first count. 

A motion was made in arrest of judgment, but we think it 
very clear that this motion cannot be sustained. 

New trial nist. 


Morris CovucHuin vs. Joun A. Know es. 


An oral contract for the sale of land is not utterly void by the statute of frauds; ana 
therefore a party, who advances money on such contract, cannot recover it back, if 
the other party is able and willing to fulfil the contract on his part. 


Assumpsir for money had and received. At the trial in the 
court of common pleas, before Warren, J., the plaintiff offered 
VOL. VII. 
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in evidence the following receipt: ‘October 18th 1842. I 
hold two hundred dollars, to be paid to John M’Nulty, when 
he completes his papers to Morris Coughlin. 
John A. Knowles.” 

Evidence was then introduced tending to show that in the 
early part of October 1842, the plaintiff and said M’Nulty went 
to the office of the defendant, and stated to him that M’Nulty 
had*agreed to sell certain real estate to the plaintiff; that the 
deed to be given was not to come from M’Nulty, and that they 
had agreed that the defendant should examine the records in the 
registry of deeds; that M’Nulty should procure such convey- 
ance of said real estate as the defendant should pronounce suffi- 
cient; and that any conveyance, which the defendant should 
pronounce sufficient, should be received as such by the parties : 
That the defendant afterwards examined said records, and found 
that the title to a portion of said real estate was in Francis 
M’Nulty, and the title to the remainder in Patrick M’Caffrey ; 
that the plaintiff and said John M’Nulty, on the 18th of October 
1842, again met at the defendant’s office, when the sum of 
$200 was paid to the defendant by the plaintiff, with instruc- 
tions to pay the same to said John M’Nulty when such convey- 
ances of said estate should be completed as the defendant should 
deem sufficient; and that the defendant then gave the aforesaid 
receipt to the plaintiff, and a similar one to said John M’Nulty: 
That the defendant, before the 5th of November 1842, prepared 
a deed, with the usual covenants of warranty, from said John 
M’Nulty and Francis M’Nulty to the plaintiff, of a portion 
of said real estate, and another deed, of the remainder of said 
estate, with like covenants, from said Patrick M’Caffrey to the 
plaintiff; which deeds were duly executed by said grantors: 
That the defendant deemed said deeds sufficient to convey to 
the plaintiff a good title to said estate; and that he gave notice 
to the plaintiff that said conveyances were completed, and were 
deemed by him to be sufficient: That on the 5th of November 
1842, said John M’Nulty tendered the two deeds aforesaid to 
the plaintiff, who refused to receive them; that the plaintiff then 
said his wife was not satisfied, and that he should not take the 
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land at any rate; that he did not doubt that the deeds were 
well enough; and that said M’Nulty might keep the money, if 
he pleased: That the plaintiff, on the 8th of November 1842, 
informed the defendant that he should not carry his bargain 
with M’Nulty into effect, and that he should get his money, if 
he could, or lose it, if he must. 

No other demand upon the defendant, before the commence- 
ment of this action, was shown. 

The plaintiff then introduced evidence tending to show that 
said Francis M’Nulty was an alien. 

The judge instructed the jury, that “‘in the absence of any 
express agreement upon the subject, the plaintiff was not bound 
to complete the contract, until John M’Nulty furnished him 
with a perfect title to the estate in question; and that if said 
M’Nulty had refused or neglected to furnish such title, the 
plaintiff would have been entitled to recover back the money 
deposited with the defendant ; that if Francis M’Nulty was an 
alien, when he executed the deed aforesaid, he could not convey 
to the plaintiff a good title; but that the jury should return a 
verdict for the defendant, if they were satisfied, Ist, that it 
was agreed between the plaintiff and John M’Nulty, that the 
$200 should be paid to said M’Nulty when such instruments 


' of conveyance were completed, as the defendant should deem 


sufficient to give a good title to the plaintiff, and were further 
satisfied that such instruments were completed, and notice there- 
of was given to the plaintiff, and that such instruments were 
tendered to him before he gave notice to the defendant that he 
should not carry his bargain into effect: Or, 2d, if they were 
satisfied that the deeds were tendered to the plaintiff, and that 
when they were so tendered, he did not make any objection 
to the title which said deeds would convey, but did say that 
the deeds were well enough, and that said M’Nuliy might keep 
the money, if he pleased: Or, 3d, if they were satisfied that 
when the plaintiff gave notice, as aforesaid, to the defendant, 
he did not make any objection to the title conveyed by the 
deeds which had been tendered to him.” The jury were 
iastructed to consider each of these questions, and if they 
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should find for the defendant, to state upon which ground they 
so found. 

A verdict was rettirned for the defendant, and upon an 
inquiry the jury stated that they found for the defendant upon 
all the grounds above stated. The plaintiff alleged exceptions 
to the foregoing instructions. 

B. F. Butler, for the plaintiff. The plaintiff’s contract, being 
by parol, was void by the statute of frauds, and the money paid 
in part performance may be recovered back. Sherburne v. Ful- 
ler, 5 Mass. 133. Walters v. Morgan, 2 Cox, 369. Blood v. 
Goodrich, 9 Wend. 68. Chit. Con. (5th Amer. ed.) 111. | 

As Francis M’Nulty was an alien, he could not give a title 
against the Commonwealth ; and the plaintiff, therefore, was 
not bound to receive a deed from him. 2 Kent Com. (3d ed.) 
61. His supposed waiver of this objection, by saying that the 
deeds were well enough, and that M’Nulty might keep the 
money, was without any consideration, and cannot affect his 
right to recover back the money. Spring v. Coffin, 10 Mass. 
33, 34. Chit. Con. (5th Amer. ed.) 111, 112. 

The jury were erroneously instructed that the defendant was 
entitled to their verdict, if the plaintiff made no objection to 
the title conveyed by the deeds, when he gave the defendant 
notice that he should not carry the bargain into effect. If the 
objection to the title had been one which could have been 
removed by John M’Nulty, perhaps this instruction would have 
been correct. Chit. Con. (5th Amer. ed.) 310. Todd v. 
Hogegart, 1 Mood. & Malk. 128. But the alienage of Francis 
M’Nulty could not have been remedied. And on this ground 
the plaintiff would be entitled to recover back the money, even 
if his original contract had not been within the statute of frauds. 
Judson v. Wass, 11 Johns. 525. Rice v. Peet, 15 Johns. 503. 
Lyon v. Annable, 4 Connect. 350. 

Hopkinson, for the defendant. The contract in question was 
not void by the statute of frauds. The terms of:that statute 
are, that “no action shall be brought” on such a contract ; for 
other purposes, it is valid. See Davenport v. Mason, 15 Mass. 
85. Gates, v. Kennedy, 3B. Monr. 172. Crosby v. Wadsworth ~ 
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6 East, 611. Money paid ona parol contract for the sale ot 
land cannot be recovered back, unless there is some fault in the 
vendor. Dowdle v. Camp, 12 Johns. 451. Dougherty v. Gog- 
gin, 1 J. J. Marsh. 374. Lewis v. Whitnell, 5 Monr. 190. 
Gray v. Gray, 2 J. J. Marsh. 24. 

The defect of alienage in one of the grantors might have 
been removed by naturalization or other means. Naturaliza- 
tion would relate back, and confirm the title during alienage. 
Jackson v. Beach, 1 Johns. Cas. 399. 

The defendant, in the case cited from 1 Mood. & Malk. 128, 
had knowledge of the objection to the title. Non constat that 
the present defendant knew of the alienage, or that John 
M’Nulty knew it. 

The plaintiff should have received the deeds, and relied on 
the covenants therein. Boyman v. Gutch, 7 Bing. 379, and 5 
Moore & Payne, 222. He had agreed to accept such convey- 
ances as the defendant should pronounce sufficient, and after 
the tender of such conveyances, the vendor was in no fault 
which could give the plaintiff a legal or equitable right to recover 
back the money deposited. 

Dewey, J. The plaintiff contends that the contract between 
himself and John M’Nulty, as to the subject of the deposit of 
the money with the defendant, which is now sought to be re- 
covered from him, as so much money held to the use of the 
plaintiff, was invalid and inoperative in law, inasmuch as it was 
an oral contract concerning the sale of land, and so within the — 
statute of frauds. Rev. Sts. c. 74,$1. This is true, and would 
be a good answer, if the party offering proof of such contract 
had offered the same to sustain an action to enforce such con- 
tract, and to compel a conveyance of the land, or to recover 
damages for the failure so todo. But it is equally true, that 
the provisions of the statute are not so broad as to entitle a 
party, who has entered into an oral contract, by which he is to 
receive a conveyance of land, and towards payment for which 
he has made advances in money, to set aside such contract as 
a nullity, and reclaim the money so advanced, the other party 
being no way in fault, but being both able and ready to perform 
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his contract, and to make the conveyance in the manner stipu- 
lated by the oral agreement. The principle is very well settled, 
that no such right exists, in the case just supposed, to reclaim 
the money, upon the ground that the contract is within the 
statute of frauds. Lane v. Shackford, 5 N. Hamp. 130. 
Duncan v. Baird, 8 Dana, 101. Shaw v. Shaw, 6 Verm. 75. 
Chit. Con. (5th Amer. ed.) 306, note. There was here no failure 
of consideration, until M’Nulty should refuse to comply with 
the terms of his contract, or neglect to perform what he had 
stipulated to do, upon the payment of the money. Had he 
thus refused, a different case would be presented; but upon 
the state of facts reported, no such failure is shown, and as 
between the original contracting parties, the plaintiff could not 
have reclaimed the money, if paid by him to M’Nulty on such 
a contract. ) 

Has the plaintiff any better right to reclaim it from the de- 
fendant? If this money had remained in the plaintiff’s own 
hands, it is quite clear that he could not have been compelled 
to pay the same to M’Nulty upon an oral agreement for the 
sale of land, and he might have rested his defence upon the 
statute of frauds. But he parted with his money ; he cannot be 
said to have left it in the hands of his servant or agent, with the 
power on his part to reclaim it at pleasure, and to forbid its 
being paid over to M’Nulty. The money was placed in the hands 
of the defendant, under a written contract executed by him, and 
the terms of this contract show that he held it for M’Nulty de- 
pendent only upon the condition that M’Nulty performed his 
part of the agreement. The two receipts given by the defendant 
for the money, as well that delivered to the plaintiff as that 
given to M’Nulty, state that the money deposited with the de- 
fendant was to be paid to M’Nulty when he should complete 
the contract on his part. The effect of thus placing the money 
in the hands of the defendant was to render it irreclaimable by 
the plaintiff, except in case of failure on the part of ‘M’Nulty to 
fulfil his agreement. 

-The jury have passed upon the facts in controversy between 
the parties. They have found the agreement to be such as the 
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defendant alleged it to be; that instruments of conveyance 
were completed by M’Nulty, in conformity with the terms of the 
oral agreement ; that they were such as were deemed sufficient 
by the person selected by the parties to judge in the matter ; 
that these deeds were duly tendered to the plaintiff; and that 
when they were tendered, the plaintiff made no objection to the 
want of title in the grantors, and did not refuse to accept the 
deeds for that cause. 

It seems to us, that upon the facts found by the jury, and 
upon the rules of law already stated, the plaintiff is not entitled 
to recover, and that the verdict was properly taken for the 
defendant. 

Exceptions overruled 


Gitman Kimpatyt vs. Samuet Parker. 


A debtor, after all his lands were attached, conveyed a part of them to A. by deed with 
covenants of warranty and against incumbrances: The attaching creditor afterwards 
recovered judgment, and took out execution, and A. paid him a certain sum for a re- 
lease of the attachment on the land thus conveyed, under an agreement that the creditor 
need not apply the money, thus paid to him, towards satisfaction of his judgment, 
because A. had no wish to raise a claim against his grantor, on the covenants in his 
deed, as such claim would be worthless: The creditor subsequently levied his execu- 
tion on the other land that was attached, in part satisfaction of his judgment, and 
committed the debtor to prison, on a pluries execution taken out for the balance of the 
judgment: The debtor thereupon brought a writ of audita querela against the cred- 
itor, for relief, on the ground that the sum paid by A. had satisfied the judgment pro 
tanto. Held, that the sum paid by A. was not paid on account of the debtor, as it did 
not come, directly or indirectly, out of his funds ; and that the writ of audita querela 
could not be maintained. 


Tuis was a writ of audita querela, in which the plaintiff 
complained, that a judgment was recovered against him, by the 
defendant, in this court, for $954-06, debt and costs; that the 
whole cause of action, and the benefits of the judgment to be 
recovered upon it, had been assigned, for a valuable considera- 
tion, to Jefferson Bancroft, before the rendition of the judgment ; 
that before the execution issued, or before any service was made 
upon it, the sum of $500 was paid, in part satisfaction and 
discharge of the said judgment; that afterwards the execution 
was levied upon property of the plaintiff, to the amount, after 
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deducting expenses, of about $776; that, including the $500 
before paid, this sum fully satisfied the execution, and a con- 
siderable sum over; and that the defendant, not admitting the 
payment of $500, took out an alias, pluries, and second pluries 
execution for the balance apparently due on the execution, and 
caused the plaintiff to be arrested and imprisoned thereon. 
This writ was sued out to obtain relief. Trial before Shaw, 
C. J., who made the following report thereof: 

It was conceded that a suit was commenced by said Parker 
against said Kimball, in February 1836, and that an attachment 
of all Kimball’s real estate was made thereon; that the suit was 
prosecuted to final judgment, and execution obtained thereon at 
the April term of this court in 1839; and that the execution was 
placed in the hands of an officer for service, within thirty days 
of the rendition of the judgment; that Parker assigned all his 
interest in said suit, whilst the same was pending, and in the 
judgment which might be recovered thereon, to Jefferson 
Bancroft, for a valuable consideration; that on the 29th of 
March 1836, Kimball, by a deed with covenants of general war- 
ranty and against incumbrances, conveyed to John Nesmith, in 
consideration of $3400, a lot of land on Merrimack Street, in 
Lowell, and that said Nesmith, on taking said deed, received 
from Seth Ames, who had a mortgage on said land, a written 
obligation, covenanting to indemnify Nesmith against the afore- 
said attachment at the suit of Parker; that in August or Sep- 
tember 1836, said Kimball made sale of another lot of land in 
said Merrimack Street, to Thomas Nesmith, by a deed with 
covenants like those in his said deed to John Nesmith; that the 
aforesaid judgment and execution were for $862 damages, and 
$92-06 costs; and that on the execution aforesaid, the same 
being placed in the hands of J. Butterfield, deputy sheriff, all 
the right in equity which said Kimball had, at the date of the 
attachment, in another lot of land in Lowell, was sold, in pur- 
suance of law, to said Bancroft, at a price sufficient to produce 
the whole amount of the execution, except the sum of $178-06, 
-said lot of land having been sold by said Kimball to Thomas 
Wentworth, in August 1836, with general warranty ; that after 
said sale, the execution was several times renewed for the 
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balance aforesaid, and a fourth execution issued in October 
1841, on which said Kimball was arrested, February Ist 1842, 
and committed to jail. ; 

Jefferson Bancroft, called by the plaintiff, testified, that soon 
after judgment was recovered in the suit of Parker against Kim- 
ball, which had been assigned to him, an arrangement was made 
between Parker, the nominal plaintiff, Seth Ames, who had 
agreed to indemnify John Nesmith against the attachment in 
the suit, Thomas Nesmith, and the witness, by which, in con- 
sideration of $500 paid by said Ames and Thomas Nesmith, it 
was agreed that the execution should not be levied on the 
estates which had been conveyed to the two Nesmiths: That 
the witness did not know in what proportions they paid, but, 
thought it was one half each: That Parker was present, and 
wished the arrangement made ; and that this was after judgment 
recovered, but before execution issued: That the first execu- 
tion was delivered by the witness to Butterfield for service ; and 
that an equity of redemption was levied upon, and upwards of 
$700 received upon it: That the witness did not direct Kim- 
ball to be arrested, and that the arrest was against his wishes: 
That he informed the officer, who held the execution, that the 
judgment was his, that he did not wish Kimball arrested, and 
that if the officer collected any money upon it, he must account 
with the witness for it: That the officer told the witness that 
Samuel Wood claimed to have the right to direct the service 
of the execution. 

On cross examination, this witness said, ‘Parker was in- 
debted to me, at the time of the assignment, and I gave him a 
writing undertaking to account to him for the proceeds of the 
judgment, if any should be realized from it. I did not pay any 
money for the assignment, at the time. I think I brought a suit 
against Parker, and trusteed Kimball, and then Parker agreed 
to assign the debt to me; and he did. I do not consider that 
Wood has any claim on me to account for the proceeds. I con- 
sider that Parker owes me enough to absorb the whole of it. 
When the $500 was paid, I did understand that Ames and 
Nesmith were not to call on Kimball for indemnity. I cannot 
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speak confidently of both, but I do recollect that Ames said he 
did not expect to enforce the claim against Kimball; that he 
had already more claims against him than he ever expected to 
get. He said we might do what we pleased with the money ; 
it was of no consequence to him to apply it so as to raise a 
claim against Kimball on his warranty. They both said that 
the amount paid by them need not be applied on the execution ; 
that all they wanted was, that the land should be discharged 
from the attachment, and were willing that the whole of the 
execution should be levied on other property of Kimball, if they 
could find it. I proposed to Ames and Nesmith to take an 
assignment of the judgment, and pay the face of it; but they 
-preferred paying what they did, for a release of the attachment ; 
and Parker wished the arrangement so made. It was talked 
over at the time, whether we had a right to take the $500 of 
Ames and Nesmith, without applying it on the execution, and 
Ames said he thought we were not bound so to apply it. That 
was one motive with Parker to make the arrangement, because 
he thought he could obtain more on the execution. No receipt 
was given for the $500, but I gave an agreement not to levy on 
those two lots of land, and this was signed both by Parker and 
myself. The equity, which was afterwards sold on the execution, 
I bid off at $800. There were some expenses and fees to be 
deducted, and the sum of $776 was applied in satisfaction of the 
execution. I think I bid it off at $800, at Parker’s request.” 

It was conceded that the orders to the officer, to arrest the 
plaintiff on execution, were given by Parker, the defendant, 
professing to act for Samuel Wood, to whom he had assigned 
the surplus of the judgment, if any, after satisfying Bancroft. 

The parties agreed to take the foregoing evidence as a state 
ment of facts, the court to draw all just inferences from it, and 
to render such judgment, on nonsuit or default, as the case 
should require. 

S. Ames, for the plaintiff. The defendant has received 
money to which he had no claim, and the plaintiff’s remedy, if 
-any, is by audita querela. The defendant had attached real 
estate, which the plaintiff afterwards sold, in several parcels, 
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to different grantees, with covenants against incumbrances. It 
was then in the power of the defendant to demand payment of 
his whole execution, of each grantee. The payment, therefore, 
which was made by two of the plaintiff’s grantees, was not 
voluntary, but to relieve their land from execution. The 
plaintiff’s covenant against incumbrances was broken, as soon 
it was made, and there was a paramount claim, to which those 
grantees might yield. Norton v. Babcock, 2 Met. 510. Sprague 
v. Baker, 17 Mass. 586. Hamilton v. Cutts, and Prescott v. 
Trueman, 4 Mass. 349, 627. The money paid by them went 
to relieve the plaintiff's estate from an incumbrance, and their 
parol declarations that they did not desire to recover back the 
money from the plaintiff, did not release him from his liability 
for breach of his covenant, and can have no effect on the ques- 
tion now before the court. The defendant can hold the money 
only as a payment of the execution. Brackett v. Winslow, 17 
Mass. 153. Luddington v. Peck, 2 Connect. 700. Hammatt 
v. Wyman, 9 Mass. 138. 

The plaintiff was committed on the execution, by order of the 
defendant, who was not the real judgment creditor, and against 
the wishes of the real creditor. For this wrong, audita .querela 
seems to be the proper process against him. 

E. Fuller, for the defendant. This case turns on the ques- 
tion, whether Ames and Nesmith are entitled to recover of the 
plaintiff the $500 paid by them to relieve the attachment. The 
- case of Bearce v. Jackson, 4 Mass. 408, shows that an action on 
the covenant of warranty will not lie, except where there has 
been an ouster. They have, therefore, no claim on that cove- 
nant; nor have they any claim on the covenant against in- 
cumbrances. The payment by them was voluntary, and there 
was a good consideration for it, in the agreement that the levy 
should not be made on their lands. The lands which were 
attached were sufficient to satisfy the execution, but it has not 
been wholly satisfied. 

The defendant, as he had an ulterior benefit to be derived 
from the execution, had a right, although he had assigned the 
judgment, to direct the plaintiff to be committed. And if he 
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had no such right, yet audita querela is not the plaintiff’s 
remedy. 

Ames, in reply. The payment made to the defendant by the 
plaintiff’s grantees was not voluntary. Boston & Sandwich 
Glass Co. v. City of Boston, 4 Met. 181. The payment made 
by one of them was as surety of the plaintiff; that is, to fulfil the 
plaintiff's covenant against incumbrances. 

Suaw, C.J. The court are of opinion, upon the facts agreed, 
that the payment of money by Ames and Nesmith was not made 
in part satisfaction of the execution; that the execution was 
not thereby in any part satisfied and discharged; and therefore 
that this action cannot be maintained. The ground on which 
Ames and Nesmith were liable was, that they held estate liable 
to the attachment of the judgment; and though they had a 
remedy over against Kimball, on their covenants, yet they were 
not limited to that remedy. Had they waited till the creditor 
had levied his execution, they might have paid the debt and 
redeemed the land ; but in this case it is obvious, that the debt 
would have been satisfied by the levy, and the execution no 
longer in force. So, we think, when it was obvious that their 
land was inevitably liable to be levied upon, if, to avoid the levy, 
they had paid the debt, in whole or in part, that would have been 
such a payment upon compulsion, as would give them a reme- 
dy over upon their grantor’s covenant against imcumbrances. 
Preston v. City of Boston, 12 Pick. 7. Boston & Sandwich 
Glass Co. v. City of Boston, 4 Met. 181. But it would be 
prima facie a payment of his debt, in whole or in part, and he 
being liable over to them on his covenant for the amount paid 
to extinguish an incumbrance against which he had stipulated 
to indemnify them, it would be in effect a payment out of 
his funds, and must enure to his benefit. In that case, it 
would be held to be paid on account of the execution, and in 
part satisfaction of the judgment; and this, whether indorsed 
on the execution, or expressly stated to be in satisfaction, or 
not. 

But we think this is a presumption of fact, which may be 
rebutted by proof. And therefore if, at the time of the pay- 
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ment by third persons, not parties to the judgment, nor directly 
liable for its payment, it is agreed that the sum thus paid shall 
not be deemed part payment of the judgment, and shall not be 
regarded as giving them a claim upon their covenants, it rebuts 
the presumption that money so paid was intended to satisfy the 
execution, and leaves the creditor at liberty to enforce his execu- 
tion, as if no such sum had been paid. It is not paid for ac- 
count of the judgment debtor, and does not come, directly or 
indirectly, out of his funds. These considerations distinguish 
this case from those of Hammatt v. Wyman, 9 Mass. 138, and 
Brackett v. Winslow, 17 Mass. 153. In both those cases, the 
execution had been actually satisfied by one of the joint debtors, 
and the attempt was to enforce it, after the creditors had been 
paid, for the use of one of the debtors. Here, those who paid 
the money were strangers to the judgment, did not profess to 
pay it in part satisfaction, but, on the contrary, agreed that 
it should not be so regarded, either for the purpose of discharg 
ing the execution, or of charging the judgment debtor on_his 
covenants against incumbrances. 

. This decision renders it unnecessary to consider the other 
question arising on the report, namely, whether, if the plaintiff 
was entitled to this process, it was rightly commenced against 
Parker, the original judgment creditor, under the particular cir- 
cumstances stated 

Plaintiff nonsuit. 
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INHABITANTS OF _Campripce anp Somervitue vs. THe 
Cuaruestown Brancu Rart Roap Company. 


A rail road corporation was authorized by a statute passed on the 17th of March 1841, 
(Sé. 1841, c. 108,) to extend its road across H. Street, which was a section of the 
Middlesex Turnpike: The same statute subjected the corporation to all the duties, 
liabilities, and provisions contained in the Rev. Sts. ¢c. 39, and other statutes relating 
to rail road corporations, and also required that said extended rail road should cross 
H. Street under a bridge: By a statute passed on the 13th of March 1841, (St. 1841, 
c. 78,) the Middlesex Turnpike Corporation was dissolved, and the surrender of its char- 
ter accepted, to take effect on and after the Ist of June 1841: In September 1842, 
the county commissioners laid out and established H. Street as a public highway, and 
ordered the towns of C, and S., in which that part thereof, over which the railroad had 
been extended, was situate, to erect a bridge over the track of the rail road across 
H. Street. Held, that the rail road corporation was bound by Sé. 1841, c. 108, and 
Rev. Sts. c. 39, to erect and maintain said bridge, and that the towns of C. and S. 
were entitled to a writ of mandamus requiring the corporation so to do. 


Suaw, C. J. This case comes before the court upon a peti- 
tion of the inhabitants of Cambridge and Somerville, praying 
for a writ of mandamus to the Charlestown Branch Rail Road 
Company, requiring them to erect a bridge over a certain high- 
way, lying partly in one and partly in the other of those towns, 
and thereby save those towns from the expense of erecting such 
bridge. 

It appears by the petition, that the highway in question was 
formerly a section of a turnpike road, called the Middlesex 


Turnpike ; but that the portion of such turnpike lying m Cam- 


bridge, and in that part of Charlestown since incorporated into a 
new town by the name of Somerville, was called and known by 
the name of Hampshire Street. This is admitted by the answer. 
The petition sets forth the grounds upon which the petitioning 
towns insist that it is the duty of the respondents to build this 
bridge. The respondents appeared and filed their answer, by 
which they admitted the facts as set forth, but denied their lia- 
bility to build such bridge, and declared their intention not to 
do so, unless as a duty imposed on them by law. And the 
question is, whether they are under such legal obligation. 

The Charlestown Branch Rail Road Company were author- 
ized, by St. 1841, c. 108, passed on the 17th of March 1841, 
to extend their rail road, from its intersection with the Lowell 
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road, northwesterly, through Cambridge, crossing the road in 
question. By ¢ 4, they were invested with all the powers and 
privileges, and made subject to all the duties, liabilities, and pro- 
visions contained in the 39th chapter of the revised statutes, and 
other statutes relating to rail road corporations. 

At the same session of the legislature, and four days prior to 
the passage of the above act, an act was passed (St. 1841, 
c. 78) dissolving the Middlesex Turnpike Corporation, and 
accepting the surrender of their charter, (which was granted by 
St. 1805, c. 12,) to take effect on the Ist day of June following. 
By that act, it was provided, among other things, that said turn- 
pike road, except so much as then already had been, or before 
said Ist of June should be, laid out and established as a town 
or county road, should be discontinued. 

It further appears by the petition and answer, that the said 
section of the old Middlesex Turnpike was not laid out asa 
town or county road, before the said Ist day of June, but that 
the same remained, in fact, an open way, and was used as a 
convenient private way, by all those proprietors owning lands 
adjacent to it, and, without restraint, by all other persons having 
occasion to use it; that in January 1842, a petition was pre- 
sented to the county commissioners for the county of Middlesex, 
praying that the same might be laid out as a public highway ; 
and that such proceedings were had thereon, that at a session 
of said commissioners, held in September 1842, the same was so 
laid out as a public highway, and the inhabitants of Cambridge 
and Somerville respectively, through which towns the same 
passed, were ordered to construct and complete the same, and 
to erect a bridge over the track of the Charlestown Branch Rail 
Road, where such road crosses the same, of the length, dimen- 
sions and construction in said order particularly set forth. It 
further appears, by the record of said commissioners, that this 
county road was laid out by the same lines, and of the same 
width, with that section of the old Middlesex Turnpike ; that 
they awarded no damage to any person over whose lands the 
same passed, because, in their judgment, no person sustained 
any by the laying out of said road. 
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We are then to consider whether, under these circumstances, 
it was the duty of the respondents to erect, or be at the expense 
of erecting, this bridge, or whether that duty devolves upon the 
towns of Cambridge and Somerville. 

The respondents, by accepting the franchise conferred on 
them by the act of the legislature, on certain conditions, became 
bound to the performance of all conditions and stipulations 
therein contained, on their part to be performed, to the same 
extent as if “they were thereto bound by covenant. Among 
. these duties are to be included those imposed by the general 
provisions respecting rail roads embraced in the revised statutes. 
By the Rey. Sts. c. 89, $$ 66, 72, it is provided, that if any rail 
road shall be so laid out as to cross any turnpike road or other 
way, it shall be so made as not to obstruct such way ; and the 
corporation shall maintain and keep in repair all bridges, with 
their abutments, which such corporation shall construct over or 
under any such way. Wherever, therefore, the rail track and 
the public way cannot cross each other on the same level, there 
must be a bridge, either for the way over the rail road track, or 
for that track over the way; and in either case, it is the duty of 
the corporation to build such bridge, because necessary to avoid 
obstructing the way, which they are bound not to do. And 
where, in the exercise of this duty, the rail road corporation - 
build a bridge for the way, over the rail road, the statute makes 
it their duty to keep the same in repair. 

Had the Middlesex Turnpike continued, or had the same 
been laid out as a town or county road, before the Ist of June 
1841, it is very clear that it would have been the duty of the 
corporation to construct and maintain the bridge in question, 
without reference to the terms of the act by which this exten- 
sion of their franchise was granted. But it ceased to be a pub- 
lic way legally established, though a public way de facto, from 
June 1841 to September 1842; and this circumstance gives 
rise to the question. The respondents contend, that the high- 
way now existing, called Hampshire Street, commenced in Sep- 
‘tember 1842, after their rail road was located and established, 
and therefore that it was the duty of those who were bound to 
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construct the way and fit it for travel, to construct the bridge 
necessary for the travel to pass over their road. Were there no 
provisions in the legislative act, under whith the corporation 
claim their franchise, bearing on this point, there would cer- 
tainly be great weight in the argument of the respondents. We 
are then brought to the consideration of those provisions, and 
their legal effect upon the rights of the parties, taken, as they 
must be, with reference to the facts and circumstances as they 
then existed. It was competent for the legislature to grant the 
franchise upon any terms which might seem to them necessary 
and expedient for the public safety and convenience, or just and 
equitable in regard to individuals. They might require that 
bridges should be built over private as well as public ways, or 
even require that a bridge should be built where there was no 
way before, for the use of an individual proprietor, in order to 
connect one part of his farm with another, and thus diminish 
the damage occasioned by passing through his land. All such 
conditions, whatever may be the motive of the legislature in 
inserting them, become binding on the corporation by their ac- 
ceptance of the franchise. In the act of 17th March 1841 
St. 1841, c. 108, $ 1, in describing the extension, the right to 
which is granted to the corporation, it is put down as follows: 
«¢ Thence to the intersection of Hampshire Street with the Milk 
Row road; thence in Cambridge, crossing under said Hamp- 
shire Street,’ &c. In a subsequent part of the act, ¢ 5, it is 
provided that in crossing certain roads named, amongst others 
Hampshire Street, “the said rail road shall pass under bridges. 
In crossing other roads or avenues, the said company shall, 
in the construction of the rail road, adopt such safeguards for the 
security of the public, as the county commissioners shall deem 
proper.” Here is an express condition, that in crossing Hamp- 
shire Street, the road now in question, the rail road shall pass 
under a bridge; and by the general rail road law, as before 
stated, when it is necessary that the rail road should pass under 
a bridge, it is the duty of the corporation to construct and main- 
tain such bridge, and the abutments connected with it. 

But it is contended, in behalf of the respondents, that although 
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this provision was a requisition upon them, absolute in its terms, 
yet there was a condition, by necessary implication, that the 
way called Hampshire Street should continue, without interrup- 
tion, to be a public way, either as a turnpike road, or a county 
or town road; and as it had ceased to be either, at the time 
when their road was located and constructed, they were thereby 
exempted from this duty. But we are unable to perceive, in 
the circumstances of the case, any such implied exception. 
The act providing for the discontinuance of the Middlesex 
Turnpike had passed a few days previously. It was therefore 
known and understood by the legislature that, as a turnpike, 
it would cease to be a public highway on the Ist of June next 
ensuing. Yet no qualification was annexed to the duty im- 
posed on the corporation to build a bridge over it. If any such 
exception had been intended, there seems to be no reason why 
it was not expressed. Besides; there seems to be no sufficient 
reason why the duty to build this bridge should be made to de- 
pend on its being continued a public way without interrup- 
tion. The Middlesex Turnpike had been an open public high- 
way thirty five years. It may be presumed that buildings had 
been erected, and improvements made, by the adjacent proprie-. 
tors of land, in reference to the use of the road as a way, 
public or private, and that it would be continued in some form ; 
and if not laid out: as a town or county road, that they would 
continue it for their own benefit. In that case, it was compe- 
tent to the legislature to provide for the erection of a bridge 
over the rail road, in order to continue the use and enjoyment 
of such way to the proprietors; it would be an equitable inter- 
pretation in their behalf, which, it may be well presumed, was in- 
tended by the legislature. Or, as it had long been in use by the 
public, as a turnpike and highway, it might be presumed that 
it would soon be laid out, by the county or town authorities, as 
a, public way ; in which case, all the considerations of policy and 
equity, which would require the corporation to construct and 
maintain a bridge over an actually existing road, would apply to 
a road existing de facto, and contemplated to be legally estab- 
lished. In point of fact, soon after the discontinuance of this 
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section of road as a turnpike, an application was made to the 
county commissioners to lay it out as a highway ; and as speedi- 
ly as it could be done according to the usual course of proceed- 
ing, where various corporations and persons are to have notice 
and be heard, the highway was established. In doing so, the 
commissioners seem to regard it rather as the restoration of a 
public easement in a new form, than as a wholly new proceed- 
ing. They lay it out according to the same lines exactly as the 
turnpike, and they award no damages to any of the proprietors. 
This may have been either because the proprietors had already 
been paid for a perpetual public easement in their land, and so 
not equitably entitled to damage; or because it was a benefit 
to them, exceeding the damage, in consequence of having their 
buildings and improvements adapted to its use. In either case, 
it must have been regarded, in substance, rather as a revi- 
val and continuance of an existing easement, than as the com- 
mencement of a new one, although the only form, in which 
the commissioners could act upon it, was by laying it out as 
a new public highway. ‘These considerations strongly rebut 
the presumption of any implied exception to the obligation 
imposed on the corporation by the absolute requisition on them 
to build this bridge, and confirm the conclusion to be derived 
from the terms of the act, that the obligation to build this bridge 
was intended by the legislature to be an absolute, and not a 
conditional one. 

But one argument has been urged by the respondents, which 
deserves consideration. It is said, that at the time when the 
railroad was located and constructed, the turnpike had been 
discontinued, the new road had not been laid out, and of course 
the land over which the way had passed, had become private 
property, and that the corporation could not enter upon it and 


erect a bridge and abutments, without committing a trespass. 


To this we think there are two answers. The first is, that, as it 
continued during the same time an open way de facto, used by 


‘the proprietors of the adjoining lands, and by others, and as it 


was apparently for the benefit of the, proprietors, their consent was 
to be presumed until some dissent was shown; and as the re- 
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spondents did not ask for a license to enter, or offer to enter and 
build the bridge, but on the contrary denied, and still deny, 
their obligation to do it, we think it is no excuse now to say 
that if a license had been asked, it might have been refused, 
and they might have been regarded as trespassers. The other 
answer is, that although the law would not require the respond- 
ents to do an unlawful act, by trespassing on the land of 
private proprietors, yet that would only suspend, and not wholly 
take away, the obligation of the respondents to perform this 
duty. Suppose a rail road act had required the corporation to 
erect and maintain a bridge over their road, at a place desig- 
nated, for the benefit of a particular proprietor, and his heirs 
and assigns, and the proprietor, in possession at the time of 
the location and construction of the road, should refuse the 
corporation his consent to their entering his land, to build the 
bridge ; but afterwards the same estate should become the prop- 
erty of other owners, by descent or purchase. If such successors 
should tender the corporation a license, and request them to 
build the bridge, we are strongly inclined to the opinion, that 
the corporation would be bound to the performance of such 
duty ; the obligation having been suspended, but not abrogated. 
But in this case no offer was made by the corporation, no 
license was refused by the proprietors, and it cannot be pre- . 
sumed that it would have been refused; because the act was 
for their benefit, and because, very shortly after the rail road 
was located, Hampshire Street was laid out as a public way, 
and then there was nothing to hinder the corporation from enter- 
ing and building the bridge. We are of opinion that they were 
not absolved from their legal obligation, although at the time 
of the location and construction of their rail road, the soil of 
Hampshire Street was technically private property. 

One other consideration may be briefly referred to, namely, 
that this duty of building the bridge was imposed by the 
county commissioners on the towns of Cambridge:and Somer- 
ville, and therefore it belongs to them, and not to the respond- 
ents, to perform it. As between the commissioners and the 
towns, this was the only course which they could pursue; they 
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having no authority to impose any obligations on the rail road 
corporation. But if the corporation were under a prior obliga- 
tion to perform the same duty, and that, in effect, was an obliga- 
tion to these towns, because it was to meet an expense which 


_they would otherwise be obliged to meet, then these towns 


do perform their duty, by requiring it to be done by those who 
are bound to them by law to do it. It is as if they had taken a 
covenant or bond of indemnity from the respondents, that in 
case these towns should be required to build such bridge, the 
respondents would build it, and save the towns harmless. 

On the whole, the court are of opinion, that the rail road cor- 
poration were under a legal obligation to build the bridge in 
question over their road, and that the petitioning towns have 
such an interest in the performance of this duty, that they are 
proper parties to come into court, to obtain suitable process for 
requiring its performance ; and as there is no other suitable and 
adequate legal remedy for securing its performance, a writ 
of mandamus may be properly issued, directed to the respond 
ent corporation, requiring them forthwith to erect and con 
struct a bridge over their rail road, where it crosses Hampshire 
Street, with suitable abutments and slopes, in general conformity 
to the ordérs and directions given by the county commissioners, 
in their decree laying out said public highway. 

Writ of mandamus ordered. 

Buttrick, for the petitioners. 


J. Dana, for the respondents 
7% 
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THe Cuartestown Brancnu Rai Roap Company vs. County 
; 
Commissioners oF MiIpDLESEX. 


The period of three years “from the time of taking” land for a rail road, within which, 
by Rev. Sts. ¢. 39, § 58, application must be made to county commissioners to estimate 
the damages for such taking, is to be computed from the filing of the location of the 
road, as required by § 75 of the same chapter. 

A rail road corporation, after locating its road over a wharf, more than sixty feet, and 
filing the location with the county commissioners, agreed with the owners of the 
wharf to extend the road sixty feet on and over the same before a certain day, and 
the owners, in consideration thereof, agreed not to demand any damages for such ex- 
tension: The road was made according to the location that was filed previously to 
such agreement. Held, that this was not an agreement of the corporation not to ex- 
tend their road more than sixty feet over the wharf, and that the owners of the wharf 
were not thereby entitled to apply, after three years from the filing of the location, 
for an estimate of the damages caused by an extension of the road more than sixty 
feet over the wharf, 


Peririon for a writ of certiorari to bring up the record of the 
county commissioners concerning the allowance of damages to 
Mary Harris and another, owners of Harris’s Wharf. The fol- 
lowing facts appeared at the hearing : 

The petitioners were incorporated by an act passed on the 
9th of April 1836, (St. 1836, c. 187,) with authority to locate 
and construct a rail road on a line therein described ; and by 
the third.section of said act, it was provided that if the location 
of said road should not be filed according to law, (that is, with- 
in one year,) or if said road should not be completed on or be- 
fore the 1st of January 1838, said act of incorporation should be 
void. By anact passed on the 27th of March 1837, (St. 1837, 
c. 94,) the time limited in the former act, for the filing of the lo- 
cation oftsaid road, was extended, so as to authorize the petitioners 
to file the same on or before the Ist of January 1839, and the 
time for the completion of said road was extended to the Ist of 
January 1840. By St. 1839, c. 126, the time for completing 
said road was extended to January Ist 1841.° 

The petitioners filed with the county commissioners the last 
location of said road over and across Harris’s Wharf, on the 20th 
of December 1838, and began the making of the road over said 
wharf in May 1840. Mary Harris and others, owners of said 
wharf, made a written application to said commissioners to 
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estimate the damages caused by the taking of said wharf for 
said road; which application was filed on the 29th of March 
1842. At the hearing of said application, the following agree- 
ment was read to the commissioners by the applicants’ counsel : 

“ Memorandum of agreement made this 26th day of February 
1840, by and between the Charlestown Branch Rail Road 
Company and Richard D. Harris, acting for himself and owners 
of Harris’s Wharf. 

“1st. In consideration of the agreement herein contained, 
and to be kept and performed by the owners of said wharf, the 
said corporation promises and engages to extend its rail road 
across the dock between Gray’s and said Harris’s Wharf, and 
sixty feet over and on said Harris’s Wharf estate, from the south- 
westerly line thereof, in the present direction of said rail road, to 
be located twenty five feet wide, on or before the Ist day of 
June next. 

‘‘Q2d. And in consideration of the above, the owners of said 
Harris’s Wharf do hereby agree not to demand against said 
corporation any damage or compensation on account of its ex- 
_ tending, locating, making and maintaining its road as above de- 
scribed, and hereby release all such damages and demands, ex: 
cepting however the claims that may be made by the occupants 
of said wharf for the expense of removing merchandize or other 
materials for or on account of said rail road company. 

«3d. It is further understood and agreed, by and between 
the parties to this agreement, that the owners of said Harris’s 
Wharf do not consent to have said Charlestown Branch Rail 
Road extended, located, made and maintained, on and over 
their said estate, more than sixty feet from the southwesterly 
line thereof, as aforesaid; on the contrary, that they the said 
owners do object to any further extension of said rail road, on 
account of the injury which they allege said estate would 
suffer from suth extension, and that said owners will claim all 
reasonable compensation for damage, that may be occasioned 
thereby. 

“Ath. It is also understood and agreed, by the parties afore- 
said, that said owners of Harris’s Wharf reserve to them- 
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selves the right to pass over and across said sixty feet of rail 
road, and all other rights not hereinbefore surrendered. 
“Charlestown Branch Rail Road Company, 
by Charles Thompson, President. 
“Richard D. Harris, for self and owners of 
Harris’s Wharf.” 

The said applicants’ counsel, at the same time, read to said 
commissioners a letter from the proprietors of said wharf to the 
agent of the said rail road company, dated May 13th 1840, 
forbidding the company to extend their rail road across said 
wharf beyond the point mentioned in the foregoing agreement, 
and giving notice that they should claim full damages for all the 
injury which they might sustain from any act of the said com- 
pany or its agents: Also a letter from said proprietors to the 
president of said company, dated June 26th 1841, -stating 
that the rail road was extended, about a year before, across said 
wharf, whereby the estate was much injured, and that said pro- 
prietors at that time made known to the agent of the company 
that they should demand remuneration for the land taken and 
the injury sustained; wherefore they requested to know whether 
the president and directors “had fixed upon the amount to 
which they considered said proprietors entitled, or what course 
they purposed taking in relation to this claim.” The answer 
of said president to this last letter, was also read to said com- 
missioners. It was dated June 29th 1841, and informed said 
proprietors that the directors of the rail road corporation had 
not taken any action upon the subject matter of said proprie- 
tors’ last letter. 

The counsel for the rail road company moved the county 
commissioners to dismiss the application of the proprietors of 
said wharf for damages, because more than three years had 
elapsed, when said application was made, after the filing of the 
location of the rail road over said wharf, and the taking of said 
wharf and land by said company. ‘The commissioners overruled 
this motion, and on the Ist Tuesday of September 1842 
awarded damages to the said Mary Harris and another, pursuant 
to their application. 
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J. Dana, for the petitioners. By the Rev. Sts. c. 39, $58, 
‘no application to the commissioners, to estimate damages for 
land or property to be taken ” for a rail road, “ shall be sustained 
unless made within three years from the time of taking the 
same.” The petitioners understand that the filing of the loca- 
tion is the taking meant by this 58th section. The filing of the 
location is notice to every person, over whose land the rail road 
passes, that his land is taken. On any other construction, 
parol evidence will always be required to show when the land 
was taken. As soon as the location is filed, either the corpora- 
tion or the land owner may apply to the commissioners to ap- 
praise damages. Harrington v. County Commissioners, 22 Pick. 
263. Hallock v. County of Franklin, 2 Met. 558. By § 56, 
the corporation is liable to pay the damages caused by laying out 
and making the road. ‘Laying out” here means the same 
that is meant by “ taking” in $58. The decision in Heard v. 
Proprietors of Middlesex Canal, 5 Met. 81, is applicable to the 
case at bar. 

Greenleaf § Welch, for the respondents. As the private 
property in question has been taken for public uses, and the 
provisions of the Rev. Sts. c. 39 are remedial, the court will 
give them a liberal construction. The controversy is between 
the Commonwealth and the wharf owners, and not between 
them and the rail road company ; and therefore, if those provis- 
ions are ambiguous, they are to be construed contra proferentem. 

The word “ taking” is used differently in different sections 
of c. 39 of the Rev. Sts., and therefore is not easily understood. 
By $73, a rail road corporation may vary the location of its 
road, and file the location of the part of the road where the 
variations are made. Can a land owner, in such case, have 
damages twice? 

The St. of 1836, c. 278, which prescribes the duty of county 
commissioners, when called upon to estimate damages sustained 
in cases like the present, speaks of “‘ property taken or intended 
to be taken.” This indicates that the filing of the location 
is the manifested intention to take, as distinguishable from the 
actual taking. , 

VOL. VII. 
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The case cited from 5 Met. 81, shows that the completion of 
the dam of the Middlesex Canal was the date from which the 
limitation of the time for applying for damages was to be com- 
puted. In the cases cited from 22 Pick. and 2 Met. it is true 
that the laying out of a road over land was held to ehtitle the 
land owner to damages. But a “ laying out” is perfectly intel- 
ligible ; while a “taking” is not so. _ | 

Whatever may be the meaning of the word “ taking,” in the 
Rev. Sts. c. 39, $ 58, the agreement of the parties, made on the 
26th of February 1840, was a waiver, by the petitioners, of the 
statute notice of their location. Prior to that agreement, no land 
was “intended to be taken” beyond sixty feet. See Fitch v. 
Stevens, 4 Met. 428. Stone v. City of Boston, 2 Met. 228. 
The petitioners do not complain that the damages awarded by 
the commissioners are excessive ; and it is clear that the owners 
of the wharf are equitably entitled to receive them. And the court 
will not issue a writ of certiorari unless substantial injustice has 
been done. Hancock v. City of Boston, and Inhabitants of 
Whately v. County Commissioners, 1 Met. 128, 338. Gleason v. 
Sloper, 24 Pick. 181. 

Wixpe, J. This isa petition for a writ of certiorari to quash 
the proceedings of the county commissioners in awarding dam- 
ages to Mary Harris and another, for their land, taken by the 
petitioners for their road, in pursuance of the Rey. Sts. c. 39. 
The error alleged is, that the application to the commissioners ~ 
to estimate said damages was not made within three years after 
the land had been taken, as required by $58. That section 
provides that “ no application to the commissioners, to estimate 
damages for land or property hereafter to be taken, shall be 
sustained, unless made within three years from the time of 
taking the same,” with an exception not applicable to the pres- 
ent case. The question is, whether the application was made 
within three years, as required by this provision; and _ this 
depends on the true meaning of the words “ taking the same.” 
The respondents’ counsel contend, that the lands were not 
_taken until the petitioners entered thereon and commenced 
making their road, On the other hand, it is contended, in 
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behalf of the petitioners, that the location of their road, and 
filing the same in the office of the county commissioners, was a 
taking within the true meaning of the statute. 

The meaning of this section, without reference to other parts 
of the statute, is somewhat obscure; but with such reference. 
we think it sufficiently clear. By $75, every rail road corpo 
ration is required, in all cases, to “file the location of their road, 
within one year, with the commissioners of each county through 
which the same passes, defining the courses, distances, and 
boundaries of such portion thereof as lies within each county 
respectively.” And by $60, it is provided, that after any 
rail road corporation “shall, by virtue of their charter, have 
taken any lands or other property, for the purpose of their rail 
road, the owner of any such land or other property may, at any 
time within three years from the time of taking the same, de- 
mand in writing of the treasurer or principal agent of the cor- 
poration, a plan, or description in writing, of the land or other 
property so taken; and said corporation, within thirty days 
from the time of such demand, shall deliver to him such descrip- 
tion or plan; and all the rights of said corporation to enter 
upon or use said land or other property, except for making 
surveys, shall be suspended until they shall have so delivered 
such description or plan.” By the taking of lands, as men- 
tioned in this latter section, we think the filing of the location of 
the road, as required by $75, was intended, and not the mak- 
-ing of the road; for if the latter had been intended, no plan 
or description of the road would seem to be necessary or useful. 
The commencement of making the road would be a sufficient 
notice of its location. So the suspension of the rights of the 
corporation to enter upon or use said land, except for making 
surveys, implies, we think, that a plan or description of the road 
may be required before the road is made, or is begun to be made, 
although it cannot be required until after the land istaken. And 
a similar inference may be drawn from ¢61, which requires the 
corporation to give security for damages and costs, if requested ; 
and if not given, their rights to enter upon or use the land, except 
for making surveys, are to be suspended, as before mentioned. It 
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is possible, though not probable, that surveys might be required 
afte: the rail road had been located, and the making of it had 
comwenced ; but it is not to be presumed that the legislature 
intended to provide for such a possibility. By $56, the corpo- 
ration are made “liable to pay all damages occasioned by laying 
out and making and maintaining their road.” The words “lay- 
ing out,” in this section, and the words “ taken” and “ taking,” 
in $ 5¢, were intended, as it seems to us, to convey the same 
meaning. ‘The remaining part of the section which makes a dis- 
tinction between an intention to take lands or materials necessary 
for the purpose of making or securing a rail road, and the 
actual taking, does not apply to land over which the road is laid, 
aud has but little, if any, bearing on the present question. 

Taking into consideration these various provisions, we are of 
opinion, that the time of limitation of the application for the 
assessment of damages, by $58, must be understood to have 
commenced on the petitioners’ filing the location of their road 
with the county commissioners. This is equivalent to the 
laying out of highways and turnpike roads by the county com- 
missioners. It was by that act that the corporation acquired 
a right of way over the land. They thereby took a title, and 
thus they took the land, according to the language of the 
statute. 

It has, however, been argued, that by an agreement between 
the parties, the petitioners have varied, and thereby waived their 
location. But we cannot so construe the agreement. The 
petitioners agreed to extend their rail road sixty feet on and 
over the Harris Wharf. For this extension the owners of the 
wharf agreed to relinquish their claim for damages. But this 
does not imply an agreement, on the part of the petitioners, that 
they would not extend their rail road farther. And it was 
not so understood by the parties; for the owners of the 
wharf objected to any farther extension, and claimed the night 
to recover compensation for any damages they might sustain 
thereby. We are therefore of opinion, upon the whole matter, 
that the claim for damages was, before the application to the 
county commissioners, barred by the statute. The notice given 
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to the petitioners, within the three years, that damages would 

be claimed is not material; and the claim for damages ought 

not to have been allowed by the county commissioners. 
Petition granted. 


——_—_—— 


NatTHANIEL STEVENS vs. Susan Hate. 


Where the assignee of an insolvent debtor appeals from the allowance, by a judge of 
probate or master in chancery, of a claim against such debtor, and on the trial of the 
appeal, the claimant recovers judgment, though for a less sum than was allowed him 
by the judge or master, he is the prevailing party, and is entitled to costs, under St. 
1838, c. 163, § 4. 

Apprat from the decision of a master in chancery, allowing 
to Susan Hale her claim, to the amount of $5600, against the 
estate of Perley Hale and Bernice 8S. Hale, insolvent debtors, 
whose estate had been assigned to the appellant, Nathaniel 
Stevens, under St. 1838, c. 163. 

On the trial of this appeal, at the last April term of this court, 
the jury found a verdict for the appellee, for the sum of $1396. 
The appellant thereupon moved for costs, claiming to be “ the 
party prevailing,” under the last clause of the 4th section of said 
statute. The chief justice, before whom the trial was had, being 
of opinion that the appellee was “the party prevailing,” within 
_ the meaning of that clause, overruled this motion, but reserved 
the question of costs for the consideration of the whole court. 

J. G. Abbott, for the appellant. 

Wentworth, for the appellee. 

Witpeg, J. ‘The only question in this case is a question of 
costs, depending on St. 1838, c. 163, $4. The appellee, a 
creditor of Perley Hale and Bernice S. Hale, insolvent debtors, 
exhibited her claim against their estate, before a master in 
chancery, which was allowed, to the amount of $5600. On. 
an appeal, and a trial by jury in this court, she recovered only 
the sum of $1396; and the question is, which is to be consid- 
ered the prevailing party, within the true meaning of the statute. 
And we think it clear that the claimant must be so considered. 


The statute provides, that “the party prevailing in such suit 
8 
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shall be entitled to costs, to be taxed and recovered as in com- 
mon actions, against the adverse party.” And unquestionably, 
if this had been an action in common form, the plaintiff would 
be entitled to costs as the prevailing party. The appellee has 
prevailed in her suzt, although the appellant has prevailed on 
his appeal. And by the express words of the statute, the party 
prevailing in the suit is entitled to costs. 

This case is distinguishable from that of Dodge v. Breed, 13 
Mass. 537, on which the appellant relies. In that case, the 
plaintiff gave notice of his dissatisfaction with the sum allowed 
him by the commissioners, and brought his action to recover a 
larger sum, and he failed so to do; he could not therefore be 
considered as the prevailing party. His: action was in the 
nature of a writ of review, to correct the judgment of the com- 
missioners. If that case was not decided on this distinction, it 
was overruled by the decision in the case of Blake v. Dennie, 
15 Pick. 385, which, unless on this distinction, cannot be recon 
ciled with the former decision. But independently of these 
decisions, we are clearly of opinion, that by S¢#. 1838, ¢c. 163, 
$4, the appellee is entitled to costs,as the prevailing party in 
her suit or claim. 


Nenemran H. Srone vs. Samuen J. Varney. 


In an action for a libel, evidence that the plaintiff’s general character was bad when the 
libel was published, is admissible under the general issue, in mitigation of damages, 
although the defendant has filed a plea in justification, in addition to the general 
issue. And such evidence may be given after the plaintiff has introduced testimony 
to rebut the evidence given by the defendant in support of his justification. 

Trespass upon the case for a libel alleged to have been 
published by the defendant, in a newspaper, imputing to the 
plaintiff ‘heartless cruelty towards his child.’ The defendant 
pleaded the general issue, (which was joined,) and filed the 
following specification of defence: “If the, plaintiff shall 
prove that the defendant ever printed or published the matter 
set forth in the plaintiff’s declaration, alleged to be libellous, the 
defendant will offer to prove, in justification, that the charges, 
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contained in said alleged libel, are true.” ‘Trial in the court of 
common pleas, before Warren, J., who reported the case, as 
follows : 

“The publication, by the defendant, of the matter set forth in 
the plaintiff’s declaration, was admitted, and the defendant 
offered evidence, in justification, tending to prove the truth of 
the charges therein made. The defendant then offered to 
show, in mitigation of damages, that before the publication of 
the alleged libel, the general reputation of the plaintiff, in the 
community, asa man of moral worth, was bad. The evidence. 
was objected to by the plaintiff, and rejected by the court. ‘The 
plaintiff then introduced evidence for the purpose of rebutting 
the evidence, introduced by the defendant, as to the truth of 
said charges. | 

‘In this state of the trial, the court, upon the motion of 
the defendant, reconsidered its decision rejecting the evidence 
aforesaid. The plaintiff still objected, that the evidence was 
. Incompetent ; and further objected, that the court could not 
legally exercise any discretion as to the order of proof; and 
that, if competent at any time, the evidence could not, under 
any circumstances, be introduced in this stage of the proceed- 
ings. ‘The court overruled both objections, and admitted the 
testimony, which was replied to by the evidence on the part of 
the plaintiff. 

«¢ A verdict was returned for the plaintiff, with nominal dam- 
- ages. ‘To the ruling aforesaid the plaintiff excepted.” 

B. F. Butler, for the plaintiff. After a plea in justification, 
the evidence which was received was not admissible. Douglass 
v. Tousey, 2 Wend. 353, 354. Skinner v. Powers, 1 Wend. 
451. Paddock v. Salisbury, 2 Cow. 811. Earlof Leicester v. 
Walter, 2 Campb. 254. Bailey v. Hyde, 3 Connect. 463. 
Wyatt v. Gore, Holt N. P. 299. All previous contrary decis- 
ions and dicta, in the English courts, were overruled in Jones 
v. Stevens, 11 Price, 235. Roscoe on Ev. (1st Amer. ed.) 299 
A notice, under our practice since special pleading was abolished, 
that the defendant will give evidence in justification, restricts 
him to the line of evidence to which he would have been con- 
fined under a vlea in justification. 
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The point presented to the court in this case has never been 
decided in this Commonwealth. It has been discussed in the 
following cases: Larned v. Buffinton, 3 Mass. 546. Wolcott 
v. Hall, 6 Mass. 518. Ross v. Lapham, 14 Mass. 275. Al- 
derman v. French, 1 Pick. 19. Bodwell v. Swan, 3 Pick. 376. 
Commonwealth v. Snelling, 15 Pick. 344. 

J. G. Abbott, for the defendant. The question is, whether 
the defendant, under the general issue, can give evidence, in 
mitigation of damages, of the plaintiff’s bad character, though 
a justification is set forth in the specification of defence. 
Where the general issue alone is pleaded, such evidence is 
admissible. In Foot v. Tracy, 1 Johns. 46, only four of the 
judges gave an opinion on this point; and they were equally 
divided. But in the subsequent case of Springstein v. Field, 
Anthon, 185, Spencer, J., who gave no opinion in the former 
case, said he had no doubt that the evidence was admissi- 
ble. See also 2 Stark. Ev. 369, 878, and cases cited in the 
notes. Greenl. on Ev. $55. Stark. on Slander, (1st Lond. . 
ed.) 461. Ridley v. Perry, 4 Shepley, 22. Bodwell v. Siwan, 
3 Pick. 876. Commonwealth v. Snelling, 15 Pick. 344. 

If such evidence was ever inadmissible by the law of this 
Commonwealth, when a plea in justification was added to the 
general issue, that law was altered by St. 1826, c. 107, $2, 
which is reénacted by Rev. Sts. c. 100, $$ 18, 19. 

The opinion of the court was delivered at October term 1844. 

Dewey, J. The first question raised in this case is, whether 
the defendant can, in an action of slander, under the general 
issue accompanied with a notice that the defendant will offe. 
evidence to establish the truth of the charge, in justification, 
give in evidence the general character of the plaintiff in mitiga- 
tion of damages. This question is not new, but one that has 
often arisen, and been the subject of consideration. It was 
much discussed in the case of Foot v. Tracy, 1 Johns. 46, where 
it arose, however, under the single plea of the: general issue, 
but was not decided; the members of the court, who gave 
opinions, being equally divided. Kent and Thompson, Js. were 
for its admission, and Livingston and Tompkins contra In a 
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later case, reported in Anthon, 185, Springstein v. Field, Spen- 
cer, J. took occasion to remark, that he had no doubt about the 
admissibility of the evidence offered in the case of Foot v. 
Tracy, but for particular reasons connected with that case, he 
forbore to express any opinion on the hearing of the same. 
In Paddock v. Salisbury, 2 Cow. 811, the question came again 
before the supreme court of New York, when it was held that 
evidence of general character was admissible in mitigation of 
damages, under the general issue, which was the only plea 
filed in that case. 

This subject was much considered in the case of Root v. 
King, 7 Cow. 613. The court there held that public reports 
of the facts stated in the libel were inadmissible as evidence in 
mitigation of damages, where a plea in justification had been 
filed, alleging the truth of the matter stated in the libel; but 
they also held that the general character of the plaintiff was put 
in issue in an action of slander, without regard to the pleading 
. or notice of defence on the part of the defendant. Chief Jus- 
tice Savage says, ‘ under any circumstances, the defendant may 
show that the plaintiff’s reputation has sustained no injury, 
because he had no reputation to lose.” ‘The rule is admitted, 
that the general character may be attacked, because this is re- 
lied upon as the ground of damages, and the plaintiff is sup- 
posed at all times to be prepared to sustain his general charac- 
ter.” See also Inman v. Foster, 8 Wend. 602. acc. Mr. Green- 
- leaf, in his treatise upon evidence, Vol. I. $55, says, ‘“ whether 
evidence impeaching the plaintiff’s general character is admissi-. 
ble in an action of slander, as affecting the damages, is a point 
which has been much controverted, but the weight of authority 
is in favor of admitting such evidence.” In 2 Stark. Ev. 369, 
it is said that in actions of slander, where the defendant has 
not justified, evidence of the plaintiff’s bad character is admissi- 
ble in reduction of damages; and in page 878, the author says, 
“general evidence of bad character seems to be admissible, 
although the defendant has justified that the imputation is true, 
for if the justification should fail, the question as to the quan- 
tum of damages would still remain.” And such evidence has 
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been held admissible, in North Carolina, Ohio, and Kentucky, 
when a justification and the general issue are both pleaded. 
Vick v. Whitfield, 2 Hayw. 222. Dewit v. Greenfield, 5 Ham. 
275. Eastland v. Caldwell, 2 Bibb, 21. Calloway v. Middle- 
ton, 2 A. K. Marsh. 372. See also Sawyer v. Hopkins, 9 Shep-- 
_ ley, 268. 

In New York, as before seen, such evidence has been ad- 
mitted, where the general issue has been the only plea. So in 
Connecticut, Pennsylvania, South Carolina, and New Hamp- 
shire. Brunson v. Lynde, 1 Root, 354. Austin v. Hanchet, 
2 Root, 148. Henry v. Norwood, 4 Watts, 347. Buford v. 
M’ Luny, 1 Nott & M’Cord, 268. Sawyer v. Erfert, 2 Nott 
& M’Cord, 511.  Lamos v. Snell, 6 N. Hamp. 413. See also 
Waters v. Jones, 3 Porter, 442. 

In our own cases, we shall find that the general principles 
stated in Larned v. Buffinton, 3 Mass. 546, bear upon this ques- 
tion. The precise question of the competency of evidence 
touching the plaintiff’s moral character was there waived, as no 
such evidence was embraced in the proposed proof. But it was 
ruled, that it was competent to give in evidence the plaintiff’s 
rank and condition in life, either on the general issue, or a 
traverse of a justification; and the reasons assigned are, that 
“the degree of injury the plaintiff may sustain by the slander, 
may very much depend on his rank and condition in society,” 
and also that ‘it is a fact, in its nature, of general notoriety.” 
In Wolcott v. Hall, 6 Mass. 518, in which there was a justifica- 
tion pleaded, evidence was offered, in mitigation of damages, .of 
general reports that the plaintiff had been guilty of the crime im- 
puted to him in the slanderous words. This was rejected ; but 
it was said by the court, that evidence of general bad character 
may be considered by the jury; “ for the worth of a man’s gen- 
eral reputation among his fellow-citizens may entitle him to 
large damages for an attempt to injure it; which he ought not 
to obtain, if his character is of little or no estimation in society.” 
The principle here settled seems to be that particular reports 
_injurious to one’s reputation, are to be rejected, but a bad gen- 
eral character may be shown in mitigation of damages; and 
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this, though a justification be pleaded. Alderman v. French, 
1 Pick. 1, went no farther than to hold that evidence of a gen- 
eral report that the plaintiff had been guilty of the crime im- 
puted to him, could not be received in mitigation of damages. 
’ In Ross v. Lapham, 14 Mass. 279, which was an action on the 
case for slanderous words, charging the plaintiff with perjury, 
and in which the court held it incompetent to offer in evidence, 
in mitigation of damages, that the plaintiff was an atheist, yet it 
was assumed that by commencing an action of slander, “ the 
plaintiff put his general reputation at issue.” See also Com- 
monwealth v. Snelling, 15 Pick. 344, which seems to recognize 
the same principle. In Bodwell v. Swan, 3 Pick. 378, while it 
was held that reports of particular facts were inadmissible, it 
was declared, as the rule of law, that “ the general bad charac- 
ter of the plaintiff may be shown, because he relies upon its 
goodness, before calumniated, as the principal ground of dam- 
ages. A fair character has been maliciously attacked, and the 
law will repair the mischief by damages; but to a reputation 
already soiled the injury is small.” 

The English doctrine, as stated in Earl of Leicester v. Wal- 
ter, 2 Campb. 251, and v. Moor, 1 M. & S. 284, seems 
to go farther than these doctrines, and to authorize the admission 
of mere public reports that the plaintiff was guilty of the crime 
imputed to him by the defendant. See also Richards v. Rich- 
ards, 2 M. & Rob. 557. 3 Stephens Nisi Prius, 2578. But 
this rule has not prevailed with us, and is supposed by Mr. Jus- 
tice Jackson, in his opinion in Alderman v. French, 1 Pick. 18, 
19, to have been only intended as an admission of evidence of 
the general reputation and standing of the plaintiff. In this 
view, they would bear upon this question. As admissions of 
reports, we should reject them as authority. 

It is said that the more recent English cases seem to consider 
evidence of general bad character as irrelevant, and therefore 
inadmissible. It would seem, from the report of the case of 
Cornwall v. Richardson, Ry. & Mood. 305, that evidence of 
general good character was held not to be admissible for the 
plaintiff, where the defendant had filed special pleas of justifica- 
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tion, as well as the general issue; and the presiding judge 
seems to have assumed that such evidence was not competent 
to either party.* This decision is directly opposed to the case 
of Harding v. Brooks, 5 Pick. 244. In Jones v. Stevens, 11 Price, 
255, which contains much reasoning against the competency of 
such evidence, the question arose upon a plea in justification, 
containing general allegations against the plaintiff ’s character, and 
the real question was, whether it was competent to support the 
plea, and disprove the declaration, by producing evidence that 
the general character of the plaintiff, as an attorney, was bad. 
This is the view taken of that case by Mr. Greenleaf, in his 
note to ¢ 55 of the Ist volume of his treatise on evidence. 
This review of the adjudicated cases, and particularly the 
decisions in this Commonwealth, and in the State of New 
York, seems necessarily to lead to the conclusion, that evi- 
dence of general bad character is admissible in mitigation 
of damages. That it is so where no justification has been 
pleaded, seems to be every where sanctioned, unless a contrary 
opinion is found in the recent English decisions to which I 
have alluded. Suggestions have been made, in some of the 
cases, that such evidence was not admissible where the defend- 
ant pleaded the truth in justification. But, upon principle, this 
distinction, I apprehend, will be found untenable. ‘There is, 
doubtless, a class of cases, where the defendant, by pleading the 
truth in justification, may deprive himself of a defence upon 
which he might have relied, if he had pleaded the naked gen- 
eral issue ; as that the words were spoken in passion, in giving 
the character of a servant, &c. In such cases, the very fact ot 
pleading a justification, and putting upon the record an_allega- 
tion of the truth of the words, has been supposed to take away 
the defence of the character above alluded to. But under our 
statutes, (Rev. Sts. c. 100, $$ 18, 19,) perhaps even this rule may 
be considered as modified, and indeed effectually changed. By 
§ 18, it is provided that matter in one plea shall be no evidence 


~ * See also Stow v. Converse, 3 Connect. 326. Matthews v. Huntley,9 N. Hamp. 
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in another ; and by $ 19, that a plea in justification in slander, 
that the words spoken were true, shall not be proof of malice. 

The reasons which authorize the admission of this species of 
evidence, under the plea of general issue, seem alike to exist, and 
to require its admission, where a justification has been pleaded, 
but the defendant has failed in sustaining it. It is not offered, 
in either case, as sustaining the justification, or making out a 
defence, but is solely applicable to the question of damages. I 
agree with Mr. Justice Thompson, in his opinion, as stated in 
Foot v. Tracy, 1 Johns. 47, that “it cannot be just, that a 
man of infamous character should, for the same libellous matter, 
be entitled to equal damages with the man of unblemished repu- 
tation; yet such must be the result, unless character be a 
proper subject of evidence before a jury.” Lord Ellenborough, 
in 1 M. & 8. 286, also says, “certainly a person of disparaged 
fame is not entitled to the same measure of damages with one 
whose character is unblemished; and it is competent to show 
that by evidence.” 

The theory of trials is, that the jury are to decide solely upon 
the evidence before them. If so, they surely cannot make the 
distinction between a plaintiff of good name and fame, and 
one who is really infamous, unless evidence of this fact is al- 
lowed to be given. Cases often occur where the jury are entire 
strangers to the parties, and if not so, they ought not to act 
upon the statements of any of their fellows, given in the jury 
room, and not under the sanction of an oath. There seems to 
be no alternative but to admit this species of evidence ; and 
this as well when there is a justification pleaded, as when the 
defence is on the general issue alone. In the former case, the 
evidence is to be applied solely.to the question of damages ; 
and it would be the duty of the court to advise the jury that it 
could not be used to sustain the justification, but was properly 
introduced because both questions were before them, and if the 
justification failed, upon the evidence applicable thereto, they 
would consider the evidence of the character of the plaintiff, in 
assessing damages for the injury occasioned by the defamatory 
words ; but for other purposes, the evidence would be irrelevant. 
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This evidence should be confined to the general character of 
the plaintiff, as it existed before the publication of the slander- 
ous words, 

We think the objection as to the time when this testimony 
was admitted, in the present case, is of no avail, and that the 
ruling was not objectionable on that account. It was competent’ 
for the presiding judge to admit the evidence at that stage of 
the cause. 


Judgment on the verdict. 


Wituram Hurp vs. Auten C. Curtis & another. 


A. conveyed to B., by deed of release, a parcel of land, “ with a paper mill privilege on the 
premises, and flooms, watercourses, dams, right of way and passage, with the right” 
of water for one paper mill with two engines, being one of the six paper mill rights 
and privileges established and agreed upon by certain articles of agreement,” referred 
to; said conveyed paper mill privilege “‘ to be entitled to all the rights, and none 
other, and subject to all the restrictions, terms and conditions” in said articles of 
agreement contained: A. also, in the same deed, granted, assigned and conveyed to 
B. “all the rights, privileges, benefits and interest, in and to the exceptions and 
reservations which said A. excepted and reserved by his deed to C.” of a prior 
date: By said prior deed of A. to C., A. conveyed to C. a parcel of land, “ together 
with a paper mill privilege, with the flooms, watercourses and dam, to the same 
belonging, with the right of water for one paper mill with two engines, being one of 
the six paper mill rights and privileges established and agreed upon by certain 
articles of agreement,” [the same which were referred to in A.’s deed to B..] 
“ except the reserve of the right and privilege of conveying water through the premi- 
ses hereby granted and conveyed, in the channe] now open, in which water used to 
run to a saw mill; for the purpose of carrying such water works as he (A.) may wish 
to erect on his premises adjoining the premises hereby conveyed, with the right of 
widening said channel, not exceeding sixteen feet, and of deepening the same,” &c. 
Held, that A.’s grant to B. of the rights, privileges, benefits and interest in and to the 
exceptions and reservations which A. excepted and reserved in and by his deed 
to C., did not enlarge the water power and privilege released to B. in the former 
part of A.’s deed to him. 

Where the several owners of mills and mill privileges on the same waterfall appor- 
tioned the water among themselves, and a certain part thereof was assigned to 
W., the owner of a fulling mill, for the use of that mill, “or for other machinery 
requiring equal power,” it was held, that the right was not inseparably annexed 
to the building or site at which the water was then used; but that it might be used 
and enjoyed at any convenient site, at which a mill could be so placed as to take an 
equal quantity of water, without any greater injury to the other mill owners; and 
therefore, that the sale by W. to A., another mill owner, of the land across which 
the water used to run to the fulling mill, in an artificial channel, did not extinguish 
the fulling mill right ; but that the subsequent conveyance of that right by W to B., 


OCTOBER TERM 1843. 95 


Hurd v. Curtis & another. 


another mill owner, entitled B, to use that right, as against A., for a fulling mill, or 
for any other machinery. 

A mill privilege cannot be considered as extinguished or abandoned by disuse, until 
such disuse, entire and complete, has continued twenty years. 


Trespass upon the case, for diverting water from the plain- 
tiff’s mills. The declaration contained three counts. In the 
first, the plaintiff set forth that he was the owner of a paper 
~ mill, with the apparatus and privileges, in Needham, on the 
Lower Falls, so called, of Charles River, and that he had a 
right to the use and enjoyment of the water, in sufficient quan- 
tities, at all times and seasons, to drive his paper mill, with two 
engines and a glazing machine, and the apparatus connected 
with them; and he alleged that: the defendants, on the Ist of 
January 1836, and on divers other days and times, to the date 
of his writ, (which was January 17th 1842,) by means of large 
‘sluice-ways, flooms and gates, and by the erection and use of 
large mills, and driving large quantities of machinery, had unlaw- 
fully diverted the water from his said paper mill. The second 
count set forth a like injury to the plaintiff’s saw mill privilege 
in Needham. ‘The third count described the plaintiff’s injury 
in more general terms. 

At the trial before Hubbard, J., it appeared that Charles 
River was the dividing line between the towns of Needham 
and Newton, and that the plaintiff owned a paper mill on the 
Needham side of the river, and claimed a saw mill privilege on 
the Newton side; and that the defendants owned paper mills on 
the Newton side. ‘The defendants insisted, that by grant and 
long user, they had a right to use all the water which they had 
used for their mills, and that the plaintiff, by the deeds under 
which he held his mill privilege, and by usage, was restricted to 
the use of a.quantity of water less than that which he had used 
for six years last past, and longer; and that he was further 
so restricted by an agreement in pais, made and executed 
between him and the defendants and others, whereby the 
water was actually divided among the parties to said agreement. 
The defendants also denied that the plaintiff had any such saw 
mill right as ne had set forth in his second count. 
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The plaintiff, to maintain the issue on his part, read the 
following deed, dated April 20th 1824, from Allen C. Curtis 
and William Curtis, (the defendants,) and John Nichols and 
Rufus Ellis, to John Dodd: ‘ We have remised, released, and 
forever quitclaimed, and do, for ourselves and our heirs, by 
these presents remise, release, and forever quitclaim unto said 
Dodd, his heirs and assigns, a certain piece of land situated in 
Needham, in the county of Norfolk, containing an acre anda 
half, more or less, lying at the upper dam on Charles River, at 
the Lower Falls, so called, and bounded as follows, to wit: 
Beginning at a stake and stones by the Sherburne road, stand- 
ing on the westerly side thereof, opposite the southwesterly 
corner of land of Enoch Fiske ; thence running westerly, by an 
elm tree, to a buttonwood tree, to land of Amos Lyon; thence 
in a southwesterly direction to an elm tree standing near the 
margin of Charles River ; thence in the same direction to said 
river; and bounded northerly and northwesterly by land of 
Amos Lyon, westerly partly by said river and partly by Benja- 
min Slack ; southerly by land of said Slack, and southeasterly 
and easterly by said Sherburne road ; together with a paper 
mill privilege on the premises, with the flooms, watercourses, 
dam, rights of way and passage, with the right of water for one 
paper mill with two engines, being one of the six paper mill 
rights and privileges established and agreed upon by certain 
articles of agreement, of four parts, made and executed between 
Simon Eliot and Solomon Curtis of the first part, Moses Grant 
of the second part, William Hurd and Charles Bemis of the 
third part, and John Ware of the fourth part, dated the 26th 
day of July 1816, one part of which is recorded in the registry 
of deeds for the county of Middlesex, book 220, page 149. 
The said paper mill privilege, hereby conveyed to said Dodd, to 
be entitled to all the rights, and none other, and subject to all 
the restrictions, terms, conditions and agreements, both as to 
the erection and support of dams and flooms, construction of 
wheels, and use of water, in every respect and _ particular 
- whatsoever, as named in the aforesaid articles of agreement. 


And the said Allen C. Curtis, William Curtis, John Nichols 
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and Rufus Ellis, do hereby grant, assign, and convey to the said 
Dodd, his heirs and assigns, all the rights, privileges, benefits 
and interest, in and to the exceptions and reservations which 
the said Allen C. Curtis, William Curtis and John Nichols, with 
one George Hooker, excepted and reserved to themselves and 
their heirs, in and by their deed to Amos Lyon, bearing date 
the 11th of April 1822, and recorded in the registry of deeds 
for the county of Norfolk, book 64, page 180. which exceptions 
and reservations are in the words following, to wit: ‘ The right 
and privilege of conveying water through the premises hereby 
(by said deed to said Lyon) granted and conveyed to said Lyon 
in the channel now open, in which water used to run to a saw 
mill, for the purpose of carrying such water works as they may 
wish to erect on their premises adjoining the premises hereby con- 
veyed, with the right of widening said channel not exceeding 
sixteen feet, and of deepening the same as much as they may find 
it necessary ; and of erecting and keeping a dam, or dams, across 
said channel, with gates to let in or exclude the water, at such 
place or places as they may choose, with the right and privilege 
of entering upon and using the premises thereby conveyed to said 
Lyon, for the purpose of making such alterations, improvements 
and repairs, in and upon said channel, and the dams, gates and 
coverings, as they may erect in, upon and across the same.’”’ 

The plaintiff claimed title to the premises described in the 
foregoing deed, and gave in evidence the mesne conveyances 
through which his title thereto came to him. He also read 
a warranty deed from Allen C. Curtis, William Curtis, (the 
defendants,) John Nichols and George Hooker, to Amos 
Lyon, dated April 11th 1822, which thus described the land 
thereby conveyed : ; 

«‘ A certain piece of land situated in Needham, in the county 
of Norfolk, containing by estimation an acre and a half, be the 
same more or less, lying on Charles River, at the upper dam, 
at the Lower Falls, so called, and bounded as follows, to wit: 
Beginning at the northeast corner, by the bridge over Charles 
. River, and running southwesterly and southerly on said river to 
an elm tree standing near the water on the east side of Peter 
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Lyon’s mill pond, and bounded northerly and westerly on said 
river and mill yond; from said elm tree running easterly 
to a buttonwood tree standing near the bend in the channel 
through which water was formerly conveyed to a saw mill; 
thence easterly to an elm tree near the county road ; thence in 
same direction in a straight line to said road; thence northerly 
on said road to the place of beginning ; together with a paper 
mill privilege at the said upper dam, with the flooms, water- 
courses, and dam to the same belonging, with the exception 
and reservation hereinafter named; with the right of water 
for one paper mill with two engines, being one of the six paper 
mill rights and privileges established and agteed upon by 
certain articles of agreement of four parts, made and executed 
by and between Simon Eliot and Solomon Curtis of the first 
part, Moses Grant of the second part, William Hurd and 
Charles Bemis of the third part, and John Ware of the fourth 
part, dated the 26th day of July 1816, one part of which is re- 
corded in the registry of deeds for the county of Middlesex, book 
220, page 149. The said paper mill privilege, hereby conveyed 
to the said Lyon, to be entitled to all the rights, and none 
other, and subject to all the restrictions, conditions and agree- 
ments, both as to the erection and support of dams and flooms, 
construction of wheels, and use of water, in every respect and 
particular whatever, as named in the aforesaid articles of 
agreement. And the said Allen Crocker Curtis, William 
Curtis, John Nichols and George Hooker, except the reserve 
to themselves, their heirs and assigns, the right and privilege of 
conveying water through,’ &c., [as above set forth at large in 
italics, in the deed to John Dodd.] 

The plaintiff then put in the agreement of July 26th 1816, 
which is referred to in the two deeds aforesaid, and is copied 
in the margin.* 


* This indenture, of four parts, made this twenty sixth day of July in the year 
of our Lord one thousand eight hundred and sixteen, between Simon Eliot 
Esquire, and Solomon Curtis gentleman, both of Newton, in the county of 
Middlesex and Commonwealth of Massachusetts, on the first part; Moses 
Grant, of Boston, in the county of Suffolk, merchant, on the second part; Wil- 
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It appeared that there were four paper mills, one fulling mill 
and one saw mill, on the Newton side, and two paper mills and 


liam Hurd, paper maker, and Charles Bemis, paper maker, both of said Newton, 
on the third part; and John Ware, of said Newton, gentleman, on the fourth 
part, Witnesseth ; 
That the said parties are severally interested in the mills and mill privileges at 
the upper dam, at what is called Newton Lower Falls, on Charles River; the 
mills and mill privileges on said dam, on each side of the river, consisting of two 
paper mill rights or privileges, and one saw mill on the Needham side, and 
of four paper mills, one fulling mill and one saw mill on the Newton side. Said 
mills and mill privileges are owned as follows, to wit: The said Eliot and Curtis 
own two thirds of the paper mill privileges and of the saw mill on the Needham, 
or south side of the river, and the two southern paper mills and paper mill privi- 
leges on the Newton or northern side of the river: The said Hurd and Bemis 
own one third of the paper mill privileges and of the saw mill on the Needham 
side, a paper mill and paper mill privilege, and the saw mill on the Newton side : 
The said Grant owns a paper mill and paper mill privilege on the Newton side ; 
and the said Ware owns the fulling mill, with the privilege of water to work a 
fulling and wool carding machine on the Newton side. And for the purpose of 
fixing as near as possible the quantity of water which each of the aforesaid 
parties shall have a right to draw and use at their respective mills and mill 
privileges, and to regulate the use of the same, especially when the water is 
so low that all said mills cannot be in use at the same time, and to prevent all 
disputes and litigation concerning their respective rights and privileges aforesaid ; 
they, the said Eliot and Curtis on the first part, the said Grant on the second 
part, the said Hurd and Bemis on the third part, and the said Ware on the fourth 
part, for themselves, their heirs, administrators and assigns, respectively, do 
hereby covenant and agree to and with each other, and their respective heirs, 
administrators and assigns: 
That the said six paper mill rights and privileges, to wit, the two on the 
Needham side, owned two thirds by said Eliot and Curtis, and one third by said 
- Hurd and Bemis, the two owned by said Eliot and Curtis on the Newton side, 
the one owned by said Hurd and Bemis, the one owned by said Grant, and the 
fulling mill owned by the said Ware, on the same side, shall have the first and 
exclusive right to the use of the water at said dam, when no more runs to the 
paper mills and fulling mill now erected and used, or that may be erected and 
used, on said six paper mill privileges and fulling mill privilege, than shall be 
necessary to work them to advantage: That the saw mill owned by the said Hurd 
and Bemis, on the Newton side, shall have the second right of water, or the first 
right to the overplus water: That the glazing machines now belonging, or that 
may be attached to all said six paper mills and paper mill privileges, shall have 
the third right of water, or the second right to overplus water ; and that the 
saw mill owned by said Eliot and Curtis, and Hurd and Bemis, on the Needham 
side, shall have the fourth right of water, or the third right to overplus water; and 
that neither of said saw mills, or glazing machines, or any other works taat may 
be erected and used on said dam, shall have any right to use the water when’ 
there shall be no more than sufficient at said dam to work to advantage all 
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one saw mill on the Needham side, which were embraced in 
the agreement of July 26th 1816, and that they were owned, 


the mills now erected and used, or that may be erected and used on said six 
paper mill and fulling mill privileges. 

And the parties do hereby further covenant and agree to and with each other, 
as aforesaid, that all the said paper mills and fulling mill now erected and 
used, as soon as may be, and all mills that may be erected and used on any of 
said six paper mill and fulling mill privileges, before they are put into operation 
and use, shall be altered and built with breast wheels of a good and approved 
construction, each for a power equal to carrying two paper engines in the paper 
mills, and in the fulling mill for a power equal to carrying a fulling and wool 
carding machine ; that all the flooms or sluice-ways, as soon as may be, shall be 
altered and built in a good and approved manner, suitable for breast wheels ; 
and that all the gates of all the mills, or breast wheels, on the said six paper mill 
and fulling mill privileges, shall be drawn from the same level, as well those on 
the Newton as those on the Needham side, and to be on a level with some firm 
and permanent mark, to be put down or made by consent of the parties. 

And the parties do hereby further covenant and agree to and with each other, 
as aforesaid, that whenever the water in said Charles River shall be so low that 
all the mills now erected and used, or that may be erected and used on said 
six paper mill privileges, and on said fulling mill privilege, cannot be used at the 
same time, the fulling mill of the said Ware shall go and be used six hours 
every day, and no more, so long as a deficiency of water shall continue; and the 
four paper mills on the Newton side of the river, and the mills that may be erected 
on the two paper mill privileges on the Needham side, shall go and be used alter- 
nately and by turns as follows, to wit: The paper mills on the Newton side shall go 
and be used the first day, or twenty four hours, and the mills that may be erected 
on the two paper mill privileges on the Needham side shall go and be used 
the next day, or twenty four hours, and so on alternately, day and day about, 
so long as there shall be a deficiency or want of water to work all the mills 
on the said six paper mill and fulling mill privileges ; and that all the paper mills 
on the Newton side shall be considered as on the same footing, and as having the 
same rights and privileges. 

And the said parties do further covenant and agree to and with each other, as 
aforesaid, that the respective parties, and their heirs and assigns, shall have 
a right to substitute and erect any other mills, works or machinery, which they 
may choose, in the place of any of the mills, works or machinery now erected 
and used at said dam, or which the parties, their heirs and assigns, by virtue of 
these articles of agreement, have a right to erect and use; provided the new 
mills, works or machinery, shall require no greater power than the mills, works 
or machinery which the parties have a right to erect and use by virtue of these 
articles of agreement; and the rights and privileges of the new mills, works and 
machinery that may be substituted, to be the same with the mills, works and 
machinery which the parties, by virtue of these articles, have a right to erect 
and use. 

And the said parties do hereby further covenant and agree to and with each 
other, as aforesaid, that the main dam at said mills shall forever be maintained, 
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at the time of that agreement, as follows: Simon Eliot and 
Solomon Curtis owned the two southern paper mills; Hurd 
& Bemis owned one paper mill and the saw mill; Moses Grant 
owned one paper mill, and John Ware one fulling mill, all on 
the Newton side. Simon Eliot and Solomon Curtis owned two 
thirds of the paper mill and two thirds of the saw mill, and 
Hurd & Bemis one third of the paper mill, and one third of the 
saw mill, on the Needham side. 

At the time of the commencement of the plaintiff’s action, 
the six paper mill privileges, mentioned in the agreement 
of 1816, were owned as follows, as appeared by the deeds put 
into the case: ‘The two southern mills, on the Newton side, 
by the defendants, Allen C. and William Curtis; and the two 
northern mills on the same side, by Lemuel Crehore; the saw 
mill right on the Newton side, by the plaintiff, William Hurd ; 
and the land, on which stood the fulling mill of John Ware, by 


kept up and preserved in the best repair, at the joint expense of the said parties, 
in proportion to their respective rights and privileges; and that each shall keep 
his floom perfectly tight ; and in case any one of said parties shall neglect to keep 
his floom in good repair, or shall neglect or refuse to contribute his share in 
repairing the main dam, either or all the other parties shall have a right to make 
such necessary repairs, either in the main dam, or the floom of such delinquent, 
and the parties so neglecting and refusing, shall pay all the cost and charges to 
him or them who shall have made such repairs. 

And the said parties do further covenant and agree to and with each other, as 
aforesaid, that to prevent as far as possible the expense of litigation, in case any 
dispute should hereafter arise relating to their several rights as aforesaid, the 

_parties, who shall have any controversy respecting the same, shall submit the 
same to arbitration, by a rule taken from some justice of the peace, in common 
form; and if the parties cannot agree upon the referees as aforesaid, and a suit at 
law shall be commenced, they shall submit the same to reference, by a rule 
of court, if the parties can agree on referees, and if not, then the court shall 
have power to appoint three disinterested and impartial men, in the usual form, 
for referees. 

In witness whereof, the parties have hereunto, and to three other parts of 
like tenor and date, set their hands and seals the day and year first above 


written. 
Simon Eliot. (Seal.) 


' Solomon Curtis. (Seal.) 
' Moses Grant. (Seal.) 

William Hurd.  (Seal.) 

Charles Bemis. (Seal.) 

John Ware. (Seal.) 
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the defendants, who claimed, as connected therewith, the right of 
water and privileges as described in the agreement of July 1816, 
as appurtenant to the fulling mill, which they claimed under two 
deeds of the said John Ware to them, one bearing date Sep- 
tember 15th 1824, and the other bearing date July 19th 1830. 

The first of these deeds described the land thereby conveyed. 
as follows: “A certain piece of land situated at the Lowei 
Falls, in Newton aforesaid, containing one fourth of an acre, 
more or less, and bounded easterly on land of William Hurd, 
the easterly line of said piece of land hereby conveyed being 
three feet westerly of said Hurd’s mill, and bounded southerly 
on land of said Allen C, Curtis and William Curtis; westerly 
on Willard’s orchard, formerly so called, being the same land 
lately improved by Solomon Curtis, deceased; and northerly on 
land of William Hurd and the said Hurd’s Grant mill, so called, 
reserving all rights of way and passage heretofore enjoyed and 
by me conveyed.” ‘The second of these deeds, after describing 
the land in the same terms as in the first deed, contained the 
following additional words: <‘‘'Together with the flooms and 
watercourses, and rights of water to the same belonging, as by 
me heretofore used and enjoyed, and as fixed and determined 
by an indenture made and executed the 26th day of July 1816, 
between me and Simon Eliot, Solomon Curtis, Moses Grant, 
William Hurd and Charles Bemis, with all other rights, privi- 
leges and appurtenances to the same belonging, being the same 
piece of land on which formerly stood a building used and 
improved by me as a fulling mill, and carding wool by ma- 
chinery ; reserving all rights of way and passage, heretofore 
enjoyed and by me conveyed.” 

The plaintiff, on the other hand, contended that the right to 
the fulling mill privilege was extinguished by force of sundry 
deeds made to himself or his grantors by said John Ware, prior 
to the date of the two foregoing deeds of said Ware to the 
defendants. One of these prior deeds, made by said Ware to . 
the plaintiff and others, dated October 7th 1815, included the 
- land three feet below the southwesterly corner of the paper mill 
of Hurd & Bemis, and running northerly on a line parallel with 
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the paper mill, between Moses Grant’s paper mill and the saw 
mill to the road. Another of these prior deeds, made by said 
Ware to Moses Grant, (under whom the plaintiff claims,) dated 
August 8th 1816, conveyed ‘‘a small parcel of land in Newton, 
bounded as follows: Beginning at the southeast corner of Grant’s 
paper mill, and running southerly four feet to my fulling mill; 
thence westerly on my said fulling mill, and in a direction with 
the same, 30 feet ; thence northerly to the southwest corner of 
said Grant’s paper mill; thence easterly on said paper mill to the 
place of beginning.”? And with respect to the wheel of the full- 
ing mill, Benjamin Neal, a witness called by the plaintiff, (and 
whose testimony Was admitted to be true, for the purposes 
of this trial,) testified that when John Ware conveyed the said 
four feet of land to Moses Grant, the race, which was an artifi- 
cial one, came under the Ware (or Hurd & Bemis) mill ; 
and that the wheel of the fulling mill was on the said four feet 
of land, and drew water from the end of the race, as it left the 
Ware (or Hurd & Bemis) mill: ‘That after the conveyance 
from Ware to Grant, the wheel of the fulling mill was removed, 
and was placed on the strip of three feet of land contained in 
the deed of Ware to the plaintiff and others, dated October 7th 
1615; and that the bearing of the wheel came very near to the 
paper mill of the Hurd & Bemis (or Ware) mill, and a little 
way, as the witness thought, within the line of the building ; and 
that the fulling mill was used, for some years after this, by 
_ Ware ; but the witness could not say how long it was before it 
was pulled down: ‘That the water was taken out of the south 
side of the floom leading to the Grant mill, into a floom, and 
supplied the wheel of the fulling mill: That the floom covered 
the said three feet, and hard up to the Ware (or Hurd & Bemis) 
mill ; and the witness thought it made part of the side covering 
of the mill ; and that the fulling mill was pulled down after the 
defendants bought. 

The defendants put in several deeds, one of which was from 
the plaintiff and Lemuel Crehore to Reuben Ware and William 
Clark, dated February 8th 1833, of a small piece of land in 
Needham, with a water privilege for a machine shop, described 
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and limited as follows: ‘The said Ware and Clark to draw 
their water from the north side of the race, through a gate 
connected with a tight dam, capable of being entirely closed, 
when the water does not run over the top of the main dam; 
thence into their floom and on their wheel, over a threshold on 
the same level as the other mill gates on the dam, or at the 
same level they may at any future time be raised or reduced to, 
through an aperture four feet long and three inches wide, being 
equal to one square foot of water and no more, but with no right 
or privilege to draw water for the use of said shop, except when 
the water runs over the main dam and planking of the pond 
through which Charles River runs, and from*which the water is 
taken, at its present elevation or that to which it may be here 
afier raised or reduced ; which right and privilege is conveyed to 
said Ware and Clark, as a part or portion of the surplus water 
next following that part or portion denominated the first six 
paper mill rights, in the instrument dividing the water on the 
upper dam, at the Lower Falls, made by Eliot, Curtis, Grant, 
Hurd, Bemis and Ware, on the twenty sixth day of July 1816, 
and recorded with Middlesex deeds. To have for use, at any 
and all times, so much water as shall pass through the said 
aperture four feet long and three inches wide, when the water 
runs over the said main dam and planking, but not otherwise, 
nor at any time exceeding one square foot of water.” 

At the time (April 20th 1824) when the abovementioned 
deed was made to John Dodd, the defendants, two of the gran- 
tors to Dodd, were owners of one of the two southern paper 
mills on the Newton side, under conveyances from Simon Eliot 
and Solomon Curtis; and Nichols and Ellis, the other grantors 
to Dodd, were owners of the other southern paper mill on the 
Newton side, under the same grantors, which by mesne convey- 
ances had become the property of the defendants, at the date 
of the plaintiff’s writ. 

The plaintiff contended, that by the said deed to Dodd, and by 
the said deed to Amos Lyon, the indenture of July 26th 1816 
_ was not only recognized, but that all its terms, stipulations and 
agreements were incorporated into, and made a substantial part 
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of the conveyance to Dodd, and those claiming under him ; and 
that by force thereof, the defendants were equally bound and. 
concluded, in regard to the two paper mill privileges owned 
by them on the Newton side of Charles River, and were 
restricted, as to their right of water, to the amount appropriated 
to those mills in said indenture. 

The plaintiff further contended, that the privileges and rights 
referred to in the deed to Lyon, being granted to Dodd, and 
through him to the plaintiff, there was not only conveyed to him 
all the saw mill privilege, named in the indenture of 1816, on 
the Needham side, but also so much more water as might 
be drawn in consequence of the right granted to widen and 
deepen the channel, although the same should reduce the 
amount of water appropriated to the two southern paper mills, 
now belonging to the defendants, on the Newton side. 

The plaintiff also contended, that by the deeds of John Ware 
to himself and those under whom he claims, the right or privi- 
lege of water, appropriated to the fulling mill by the indenture 
of July 1816, was extinguished. 

On the other hand, the defendants contended, that there being 
no privity of estate between the parties to the indenture of July 
1816, the covenants in it did not run with the land and bind 
the grantees of the several mills, as was determined in the 
case of Hurd v. Curtis, 19 Pick. 459: That by reason thereof, 
they were not bound by those covenants, as grantees, directly or 
_ through mesne conveyances of Simon Eliot and Solomon Curtis : 
That the reference to the indenture, in the deeds to Dodd and 
Lyon, was made for the more convenient mode of defining ths 
amount of water privilege and power granted to the said Dodd ; 
and that such reference to it had no effect to limit or restrict 
their own rights and privileges of water, under the deeds of 
their grantors: That they acquired and were the owners of 
the water privilege belonging to John Ware, at the time of ma- 
king the indenture of 1816, as appropriated to the fulling mill 
privilege, and that the same was not extinguished by the deeds 
of Ware to the plaintiff or his grantors; That the rights men- 
tioned as reserved in the deed to Lyon, and which were after- 
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wards granted to Dodd, were no grant of the saw mill privilege 
in Needham, but a mere right to enable him to use with more 
convenience the water appropriated and granted with the 
paper mill. 

The defendants also offered to prove, that in the year 1825, 
(the plaintiff being dissatisfied with the quantity of water 
alleged by him to be drawn by the other mill owners on said 
dam,) certain open gates or apertures were, by agreement of all 
parties, made, one for each of said paper mills, and all on the 
same level, so as to divide the water power equally in its pas- 
sage towards the several paper mills; and that such division 
was agreed to by the plaintiff and all the other mill owners 
on the dam, and that the same was continued to be used for ten 
years, without objection, when the plaintiff pulled down his 
gate without consent of the other owners: But that the same has 
been used ever since by the defendants, and that they have used 
for their paper mills no more water than what flowed through 
the gates so assigned to their two paper mill rights by said gates. 

The plaintiff objected to the admission of the testimony 
respecting such agreement zn pats, in relation to the erection 
and size of gates, because such evidence, as he contended, was 
incompetent to vary, change or regulate the rights of the plain- 
tiff, as shown by the deeds of the estates and property in contro- 
versy ; and also because any agreement made at the time alleged 
does not affect the plaintiff, so far as the mills and privileges set 
forth in the declaration are concerned; inasmuch as, at the time 
alleged, he was not the owner of the mills and mill privileges 
set forth in the declaration, but has acquired them long since. 
This evidence was rejected, reserving the question of its admis- 
sibility to the decision of the whole court. 

Each party had many witnesses in attendance, to prove the 
mode of using the water at the respective mills of the parties, 
and the damages alleged to be sustained by the plaintiff. 
But the judge believing it to be very difficult, if not impracti- 
cable, to give such directions to the jury on the subject of 
the plaintiff’s damages, if he had suffered any, as would be 
free from objection, before the construction to be given to the 
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deeds was settled, directed a nonsuit, with the consent of 
the parties, and reserved all questions of law which might be. 
raised on the construction of the deeds, and all questions as to 
the admission of testimony to prove the agreement in pais, for 
a hearing before the whole court, prior to submitting the case 
to a jury. 

Mellen & G. T. Bigelow, for the plaintiff. 

Dexter § Buttrick, for the defendants. 

Suaw, C. J. Instead of stating at large the opinion of the 
court on the whole case, it is proposed now to express an opin- 
ion upon the leading questions which have been argued upon 
the construction of the deeds under which the plaintiff claims 
title to the water privilege. The plaintiff claims damages 
of the defendants, on the ground that they have, for a long 
time, taken and used a larger quantity of water, at their mills, 
than they are entitled to take according to the relative rights of 
the parties. 

1. The first question arises upon the construction of the 
deed from Allen C. Curtis, William Curtis, John Nichols and 
Rufus Ellis, to John Dodd, dated April 20th 1824. This 
is the deed under which the plaintiff claims, by several mesne 
conveyances. 

The court are of.opinion, that this deed conveyed to Dodd 
a fee in the tract of land therein described, bounded on Charles 
River; and also, to be used and enjoyed in connexion there- 
with, one paper mill right, as a first privilege, being a right of 
water for one paper mill with two engines, and with certain 
incidental rights to the surplus water, “being one of the six 
paper mill rights and privileges established,” &c., by the agree- 
ment of 26th July 1816, recorded, &c. By this reference to 
that record, the agreement of 1816 is to be resorted to, in con- 
struing this deed from Curtis and others to Dodd, in order 
to ascertain and define what a first paper mill right and _privi- 
lege is, and the incidents belonging to it, in the same manner, 
in all respects, as if that agreement was set forth and embodied 
in the deed. By that indenture of agreement it appears, that 
each of the parties to whom such paper mill privilege was 
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assigned had a right, in common with five others. having 
equal paper mill privileges, and one a right for a fulling mill 
and carding machine, (being also a first privilege,) to use the 
water at all times, without preference, when there was enough 
for all; and it contained provisions stipulating for a special mode 
in which each should use and abate, in proportion, when there 
should not be enough for all. 

These seven, namely, six paper mill rights and one fulling mill 
right, are by the indenture made first rights, to be supplied 
equally, and to abate proportionably, without preference. The 
second right, or first right to the surplus water, was assigned to 
the saw mill of Hurd & Bemis, on the Newton side. The third 
right, or second right to the surplus water, was assigned to the 
six paper mill privileges, for the use of the glazing machines then 
attached, or which might be thereafter attached, to said paper 
mills. No preference being given to either of these six privi- 
leges in this third right, they were to enjoy and share it equally. 

Recurring then to the deed from Curtis and others to Dodd, 
we find, that with the said one paper mill privilege, there were 
conveyed all the rights, and none other, and subject, &c., as 
named in said agreement. Under this provision, the said deed 
conveyed to said Dodd an equal right, with the five other paper 
mill proprietors, to an equal share of the surplus water for 
glazing mills, or other machinery requiring equal power, after 
supplying the seven first powers and the saw mill then owned 
by Bemis & Hurd on the Newton side. 

But the more material question arises upon the other clause 
of this deed, granting all the grantors’ rights and reservations, 
in their deed to Amos Lyon, of April 11th 1822. (See this 
clause, ante, 97, 98.) 

It appears by the report, that upon this clause the plaintiff 
contended, that he acquired not only the one full first privilege 
for a paper mill, with an incidental right to the surplus water 
belonging to such privilege, but also so much, more water as 
might be drawn in consequence of the right granted to widen 
- and deepen the channel, although the same should reduce the 
amount of water appropriated to the two southern paper mills, 
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belonging to the defendants, on the Newton side. But the court 
- are of opinion, that this is not the true construction of the grant 
of those reservations and exceptions, and that the water power 
or privilege, granted in the former part of the deed to Dodd. is 
not enlarged by the special grant of the rights thus reserved. 

It is manifest, from the whole tenor of the deed to Dodd, and 
of the previous deed of the same grantors to Amos Lyon, that they 
made a marked distinction between a grant of the land with 
which the water power was to be used, and the grant of the 
water power itself. This water power had been carefully de- 
fined, limited, and apportioned amongst all the proprietors, by 
the agreement of 1816, and this apportionment and distribution 
it was not the intention of the grantors, by either of these deeds, 
to alter or disturb. 

Again ; in examining the localities, it is manifest that when 
they conveyed the land to Amos Lyon, with one full paper mill 
right, as defined, the land thus conveyed intervened between 
the bank of Charles River, above the dam, and other land 
of their own, adjoining the same bank of the river, lower down 
and below the dam; that on this land, thus still held by them, 
was a convenient site for mills, upon which a saw mill had for- 
merly stood ; and that there was an old channel, from a point on 
the bank of the river, above the dam, across the land con- 
veyed to Amos Lyon, through which water had formerly been 
conveyed to the saw mill below. When, therefore, these gran- 
tors made their deed to Amos Lyon, owning, as they did, a 
valuable site for mills below the land conveyed, and owning 
other valuable water powers beyond that conveyed to Lyon, 
which water powers could only be used and enjoyed by them 
upon the land mill site which they so owned, adjoining the 
river below, by a canal across the land conveyed, the true pur- 
pose and the legal effect of their reservations and exceptions in 
that deed were to have a right, by way of easement, to a canal, 
not exceeding sixteen feet wide, and of any required depth. It 
is an obvious rule, in the construction of grants containing an 
exception or reservation, that the thing excepted or reserved 


must be out of the thing granted, or parcel of that which would 
10 
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have passed by the grant, if not thus excepted or reserved. 
An exception or reservation of something not embraced in the 
premises would be simply void ; there being nothing for it to oper- 
ate upon. The words exception and reservation are often used 
indiscriminately, though there is a known distinction between 
them. An exception is separating part of that embraced in 
the description, and already existing in specie; as excepting 
a particular parcel of land froma farm granted by general words 
A reservation is something newly created, out of the granted 
premises, by force and effect of the reservation itself, as an 
easement out of land granted, or rent out of land demised. In 
this case the words are peculiar, if they are truly copied; they 
are, ‘“ the said Curtis, &c., except the reserve to themselves,” 
&c. But such peculiarity of phraseology does not. affect the 
sense, and, taking it according to the obvious meaning, it is 
equivalent to the words except and reserve ; meaning, by use 
of both terms, to secure themselves the right in question, which 
in its nature is an easement. But here was no exception or 
reservation out of the water power granted to Lyon, the grant 
of which was clear and distinct ; indeed, that is not claimed. 
It could not be out of their own other water power, because 
none such was granted to Lyon by the deed containing such 
reservations; and therefore, had it been so in terms, it would 
have been void, as a reservation, because there was nothing for 
it to operate upon. It would have left the grantors in the same 
condition, in that respect, as if no such reservation had been 
made. If such a clause were inserted, excepting or reserving 
all their other water power, it must be considered as done 
ex majort cauteld, to prevent doubt ; but it would still be void — 
neither adding to, nor diminishing, the grantors’ such other 
water power. But here are no words purporting, by any con- 
struction, to except or reserve their own other water power. On 
the contrary, we think the reservation was clearly out of the land 
granted ; to wit, a perpetual easement or servitude, over the land 
thus granted, to make and maintain a canal of the dimensions 
~ and depth specified, with the incidental right to make and main- 
tain all necessary dams, sluices, and gates, for the purpose of 
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carrying such water works as they might erect on their own 
land. The right of the grantors to take water from the river, 
above the dam, for their mills to be erected below the land 
granted to Amos Lyon, was not created, enlarged or affected, 
by this reservation; that right, if it existed at all, existed pre- 
viously and independently, and was derived from their respective 
grants, modified and regulated by the agreement of 1816. 

With this view of what these erantors had, by force of this 
reservation in their deed to Amos Lyon, we are to inquire what 
they intended by a grant to Dodd of all the rights, privileges, 
benefits and interest in and to the exceptions and reservations 
to themselves, in their deed to Lyon. ‘This conveyance to 
Dodd was a conveyance in fee of all the land which remained 
to them, lying below the land formerly conveyed by them io 
Amos Lyon, with one full first paper mill privilege, with the in- 
cidental privilege to surplus water, as defined, expressed and 
limited by the agreement of 1816. 

It is immaterial, perhaps, to this inquiry, whether the agree- 
ment of 1816 is in force or not between these parties, as a 
mutual covenant or mutual grant. The grantors referred to it 
as a significant mode of expressing and defining the night of 
water which they intended to convey, and thus carefully 
described this paper mill privilege, as entitled to all the rights 
and none other, and subject to all the reservations, &c., of said 
agreement. ‘The grantees accepted the grant, as thus described, 
- qualified, and limited ; and this principal and subsiantive grant 
of water power, to be used and enjoyed with the land conveyed, 
was limited, not by the dimensions of any aperture, gate, floom 
or canal, through which the water was to be drawn, but toa 
quantity sufficient to supply one paper mill with two engines, 
and the incidental right to surplus water, all as expressed in the 
agreement of 1816, in whatever mode or whatever place they 
might think fit to take it. Under this principal and substantive 
grant to Dodd, his heirs and assigns, they have a right to take 
and use the quantity of water thus ascertained, to and at any 
other mill, works, or machinery, at their pleasure, because such 
was the extent of a paper mill privilege, by the agreement. 
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The question then is, whether, by the subsequent clause in 
this deed, granting, the rights under the exceptions and reserva- 
tions in the deed to Amos Lyon, an additional water power 
was conveyed to Dodd and his assigns; and the court are 
of opinion, that neither by any reasonable construction of the 
terms of this grant, as applied to the subject matter, nor 
any reasonable implication of the intent of the parties, can 
it be held that the water power was thus enlarged. By this 
subsequent clause, or third grant in their deed to Dodd and his 
assigns, the said Curtis and others did grant, assign, and convey 
to him, his heirs and assigns, all the rights, privilege, benefits, 
and interest in and to the exceptions and reservations which 
they excepted and reserved to themselves in their deed to 
Amos Lyon, which, for greater certainty, is recited in words at 
length. What, then, were the rights reserved to themselves by 
that exception? Not any right of water power, for they held 
none by that reservation. If they had other water power, at 
the same dam, as they, or some of them, undoubtedly had, they 
might have granted it by apt words, to any extent to which 
they held it, even if it went to the destruction of their own other 
mills on the same dam. But no such additional right of water 
power was granted by this clause, because none such was re- 
served to themselves, by the exception and reservation in their 
deed to Lyon, and so does not come within the description. 

But a most important and valuable night of the  grantors 
did come within this description, and pass by this clause in 
their deed to Dodd and his assigns; namely, a right to make 
and maintain a canal through and across the land of Lyon, and 
his assigns, forever, with suitable dams, gates, and sluices, in 
order to convey water to the extent of the water power granted | 
in and by the same deed, and any other water power which he 
then had or might acquire, provided the same should not exceed 
the quantity which would flow through a canal not exceeding 
sixteen feet in width, and as deep as might be required; and 
the further right to use and apply the water, so drawn through 
~ such canal, to any mills, works or machinery, which he might 
erect on the land conveyed by the same deed. ‘This was the 
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full measure of the rights reserved to themselves by the excep- 
tions and reservations in their deed to Amos Lyon, and, there- 
fore, was the full measure of the rights granted by this clause in 
their deed to Dodd. Such appears to us to be the natural and 
legal construction of this last grant, and there is nothing in the 
deeds together, to induce a belief that the parties had a 
different intent. The construction contended for by the plain- 
tiff would involve the improbable supposition, that these grantors, 
after making one distinct grant of water power, carefully de- 
fined and limited, intended, by a subsequent clause, to grant 
an additional water power, to be taken out of their own privi- 
leges, and defined by no more certain limit than that of so much 
water as would flow through a canal sixteen feet wide, and 
of any required depth. ‘This would be the more improbable, 
because every where else in this deed to Dodd, in the deed to 
Amos Lyon referred to, and the agreement of 1816, also re- 
ferred to, water powers are defined and described by the 
standard laid down in that agreement, and not by the dimen- 
sions of the canal through which the water runs. It is also im- 
probable that they would make a grant, which would greatly 
impair, and perhaps nearly destroy, their other valuable privi 
leges, necessary to mills then in existence. It is true, that 
having such rights, they might grant them away; and if they 
had done so, they must bear the consequences, however onerous. 
But, in construing a grant, the court will not presume that 
they so intended, unless such intent is expressed in the terms 
of it, or may be reasonably implied from those terms and the 
subject matter. 

It is not, however, upon the supposed extravagance of the 
plaintiff ’s claims, or the improbability that the grantor could 
have intended such a construction, if the words of his grant 
were such as would warrant it, that we rest this construction ; 
but upon the ground that the words of description in the deed 
to Dodd, from whom the plaintiff claims, do not, by the natural 
import of the terms, or any reasonable implication, include the 
enlarged water power which he now claims. 

2. Another question was, whether by the various grants, 
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made part of the report, the fulling mill right was extin- 
guished, or whether it had been acquired by the defendants. 

The court are of opinion, that that right was not extinguished, 
but was acquired by the defendants, by the several deeds of 
John Ware to them of 1824 and 1830. It appears by the 
indenture of 1816, that John Ware was recognized as the 
owner of a fulling mill and carding machine, and a first privi- 
lege was assigned to him, upon equal grounds with the six 
paper mills, of water sufficient to carry such fulling mill and 
carding machine, or for other machinery requiring the same 
power. These rights, we think, were not inseparably an- 
nexed to any mills or buildings, or to any site at which they 
were then used, but might be used and enjoyed at any con- 
venient site at which mills could be so placed as to take an 
equal quantity of water, and no more, from the same dam, and 
imposing no increased burden, by race-ways or otherwise, upon 
the other proprietors. The ground upon which it is claimed, 
on the part of the plaintiff, that this mght was extinguished 
before his action was brought, was, that Ware had, in fact, 
conveyed away to the plaintiff, or those under whom he claims, 
the land across which the water was accustomed to flow to 
his fulling mill ; and that as this was an artificial canal, and not 
a natural watercourse, the grantees of such land might have 
filled up the canal, and stopped the water from flowing to his 
mill: Also, that in point of fact, the fulling mill and carding 
machine have been discontinued. 

In point of fact, we think it does appear from the case, that 
Ware did convey away the land over which the canal passed, 
which led to his fulling mill, without reservation. But it further 
appears, that notwithstanding he had thus conveyed the land 
over which the canal passed leading to his fulling mill, and 
that the grantees might have filled it up, yet in fact they did 
not do so, and he continued to use the water through said 
canal, as before, till several years after the making of the 
agreement by which the water power was assigned and dis- 
tributed in 1816. The probability is, that this canal was kept 
open by these grantees, for their own use, in serving other mills. 
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But if the grantees of that land had so filled up the canal, we 
are of opinion that his right to the use of the water, to carry his 
fulling mill and carding machine, or other machinery requiring 
equal power, did not depend upon taking the water through that 
canal, and that he might have obtained any other lands, by. 
purchase or lease, over and through which the same quantity of 
water might have been drawn, for the same purpose ; and that 
by filling up the canal, his water privilege would not have been 
extinguished. 

We observe, for the purposes of argument, that his grantees 
of the land over which the canal was then open, by which his 
fulling mill was supplied, might have filled it up. But it is 
proper to suggest, that there might be a question, if it were 
material, whether, the grant being of land across which a canal 
then existed, being the only mode of supplying the grantors’ 
mill, and such mill open, visible, and in actual operation, a right 
would not have been reserved to the grantor, by implication, 
to have such canal kept open; but of this we give no opinion. 

But further; this fulling mill privilege was expressly recog- 
nized and provided for, by the agreement of 1816, as a first 
privilege ; and the conveyance being made to Dodd, subject to 
all the provisions and reservations in that agreement, Dodd took 
his grant subject to that privilege. Such a privilege cannot be 
considered as extinguished or abandoned by disuse, until such 
disuse, entire and complete, has continued for the term of 
twenty years. It appears that Ware continued to use and 
occupy the mill, for several years after 1816; and he conveyed, 
by deed, the land and site of the fulling mill to the defendants, 
in 1824. This deed, however, not including in terms the water 
privilege, another was made from Ware to the defendants, in 
1830, which conveyed the site of the fulling mill, and the water 
privilege, in full and ample terms. The right not being extin- 
guished or abandoned at that date, supposing no conveyance of 
the privilege had before been made with the fulling mill site, 
we think this last deed was sufficient to pass the fulling mill 
privilege to the defendants, to be used for a fulling mill or for 
any other machinery, at their pleasure. 


116 MIDDLESEX. 


Austin v. Moore & others. 


NatruanteL Austin vs. ABEL Moore & others. 


The statute of limitations, (Rev. Sts. c. 120, § 7,) does not bar an action by a sheriff, 
on his deputy’s official bond conditioned to keep a true account of all writs and 
precepts which the deputy shall serve, with the fees which he shall receive, or 
which shall be due to him for serving the same, and to render such account to the 
sheriff, once in six months; although the action is brought twenty nine years after 
the making of the bond, and the sheriff assigns, as a breach of the condition, the 
neglect of the deputy, from the time of his appointment, to render any account. 
The sheriff is entitled, in such case, to recover for all breaches within twenty years 
next before action brought. 

A deputy sheriff gave to the sheriff a bond conditioned to render an account of writs 
and processes served by him, with the fees for seryice, once in six months: In a 
suit on this bond, twenty nine years after its execution, it was proved that the sheriff 
omitted, for eleven years after his office terminated, to call upon the deputy for any 
account, and that there was no communication between them, on the subject of 
such account, although the sheriff was embarrassed in his pecuniary affairs during 
those eleven years, and was, while in office, desirous of obtaining from his deputies 
what was accruing to him, as fast as it was due, and sometimes received money from 
them in advance. Held, that this evidence would not warrant a jury in finding 
either payment, or accord and satisfaction, so as to bar the action on the bond. 

The law does not prohibit sheriffs from receiving a share of the fees and emoluments 
of their deputy jailers, if the parties so agree. 

When judgment is entered for a sheriff, pursuant to the Rev. Sts. ¢. 100, § 8, for the 
penal sum of a bond given to him by his deputy, conditioned to keep an account 
of all writs, &c.,served by the deputy, and of the fees for serving them, and render 
such account to the sheriff, and pay him one fourth part of such fees, the plaintiff - 
is not entitled to execution for the amount of such penal sum, nor for the amount 
of the ad damnum in his writ, merely because the defendant offers no evidence to 
show that a less sum is due and payable in equity and good conscience; but it is 
incumbent on the plaintiff to show how much of the penal sum is thus due al 
payable to him. 


Turis was an action of debt, commenced in September 
1842, on a bond, dated October 21st 1813, given to the plain- 
tiff by the defendant Moore, as principal, and the other defend- 
ants, as sureties, in the penal sum of $30,000. The con- 
dition of the bond recited that said Moore had been appointed 
by the plaintiff, who was then sheriff of Middlesex, as his 
deputy, and stipulated that said Moore should faithfully perform 
all the duties and services of a deputy sheriff, according to law, 
and should not be guilty of any malfeasance, misfeasance, or 
nonfeasance in the same office ; that he should indemnify and 
save harmless the plaintiff, his heirs, executors and administra- 
tors, from all damage, costs, or charges, to which he or they 
might ever be subjected, by reason of any malfeasance, &c., of 
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said Moore in said office of deputy sheriff; and should also 
keep a fair, just, and true account of all writs, executions, war- 
rants and precepts whatsoever, which he should serve and 
execute, by virtue of said office, with the fees which he should 
receive for the same, or which might by law be due for said 
services; and should, once in six months, and oftener if there- 
unto required, render such account of the same to the plaintiff, 
or his legal representative, and pay over to the plaintiff, or his 
representative, one fourth part of such fees; and should do and 
perform all other acts, matters and things which by law he, in 
said office of deputy sheriff, ought to do and perform, without 
fraud, covin or delay. | 

Sundry breaches were assigned upon the record, and there- 
upon the defendants pleaded the general issue, and filed, a 
specification of defence. Trial before Shaw, C. J., whose 
report of the case was as follows: 

The questions proposed to be submitted to the jury were, 
whether there had been a breach of the condition of the bond, 
and if so, whether the action was barred by the statute of limi- 
tations, or by an accord and satisfaction. 

The breach mainly relied on by the plaintiff was, that Moore 
had not kept an account of all writs and executions delivered 
to him for service, and by him executed, and of all fees which 
accrued thereon, and had not rendered such account to the 
plaintiff. The defendants relied on the statute of limitations, of 
twenty years, on the ground, that the cause of action must be 
considered as accruing at the time of the first breach of the 
bond, which was nearly thirty years before this action was 
brought. To establish the fact, the defendants relied on two 
grounds ; first, that the plaintiff, in his assignment of breaches, 
alleged “that the said Moore did not keep, after the making of 
said writing obligatory, and during the time he was a deputy 
sheriff, as aforesaid, a fair, just and true account of all writs,” 
&c., “with the fees,” &c., “neither did he once in six months 
render such account of the same ;” and so, by the plaintiff’s 
own showing, a breach was stated, more than twenty years 
before action brought ; and secondly, the defendants proposed 
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to offer proof that no such accounts were kept and rendered, 
and that the plaintiff knew it. Upon this point, it was ruled, 
that the bond was a continuing bond; that each successive 
failure to comply with the condition was a new breach and a 
new cause of action; that although the plaintiff might have sued 
and recovered judgment for breaches occurring more than 
twenty years before this action was brought, yet he was not 
bound so to do; and that the statute of limitations was no bar 
to an action on the bond, upon any breach alleged, and proved 
to have accrued within twenty years next before action brought, 
though the plaintiff had assigned breaches as well before as 
since a period of twenty years next before action brought, and 
though it should be proved that the plaintiff all the time knew 
of such breaches. 

The plaintiff then moved the court to require the defendant 
Moore to produce and exhibit the register or account of all 
writs, executions and precepts committed to him, required by 
law to be kept, and stipulated for in the bond. Said Moore 
declined producing any such book, register or account, and 
averred that those which were kept were imperfect and defec- 
tive ; and he assigned, as a reason, that the parties did not rely 
on them, and made settlements without them. 

It was then suggested by the court, that as one of the condi- 
tions of the bond was, that Moore should keep an account or 
register of his doings and fees, he was bound to produce it, on 
reasonable notice, for the use of the plaintiff, when necessary as 
evidence; and that his failure to do so would be prima facie 
evidence that none was kept, and if unexplained and not 
accounted for, would be evidence of a breach of the condition 
of the bond. 


The defendant Moore admitted, that during the latter part. 


of the time he was in office, no such account was kept; and he 
undertook to prove a settlement of all accounts, after the rela- 
tion of principal and deputy ceased in June 1831. It was 
thereupon ruled, that any agreement or compromise, amounting 
expressly, or by implication, to an accord or satisfaction, would 
be a good bar to the present action. 
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The defendants then offered evidence tending to show, that 
during the time Moore was acting as the plaintiff’s deputy, he 
was also acting, under the appointment of the plaintiff, as keeper 
of the jail in Concord: That the plaintiff required him, im- 
properly and illegally, to pay over to the plaintiff a part of the 
fees and emoluments accruing to Moore, as such keeper of the 
jail: ‘That he paid to the plaintiff various sums, from time to 
time, down to 1829, and sometimes paid money to him in ad- 
vance ; and the defendants contended, that if the various sums, 
thus required by the plaintiff to be paid to him, as a proportion 
of Moore’s profits accruing from his office of jailer, were credited 
by the plaintiff, there would be'a considerable balance due to 
Moore, and the plaintiff would be overpaid all that he claimed on 
the bond, as his proportion of the fees received by Moore as 
deputy sheriff. The defendants also offered proof that they all 
were reputed to be men of property and in good credit, during 
the whole time since Moore’s office as deputy of the plaintiff 
ceased in June 1831, and would have been abundantly able to 
pay any balance due to the plaintiff. 

The defendants also offered evidence to prove that the plain- 
tiff’s office, as sheriff, terminated at the same time with that of 
Moore, as deputy; and that during the time since that, until 
about the time of the commencement of this action, the plain- 
tiff had been embarrassed and in want of money, and that, 
whilst in office, he was generally desirous of obtaining what was 
accruing to him, from his deputies, as fast as it was due to him; 
and that they sometimes paid him money in advance. 

Upon this evidence, connected with the lapse of time, the 
defendants proposed to go to the jury to infer that the account 
had been settled and the balance paid, or that, by tacit consent, 
the parties agreed to consider their account settled, each relin- 
quishing to the other all claims ‘for any balance. 

No evidence was offered of any actual settlement or adjust- 
ment, or that any communication was had between the parties, 
on the subject of their accounts, from June 1831 to the time, 
or about the time, when this action was brought ; or that the 
plaintiff, during that period, made any demand on Moore for 
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any account or payment; or that Moore, during that period 
or at any other time, made any demand on the plaintiff to repay 
any sum received by him as part of Moore’s emoluments and 
profits as keeper of the jail, or ever required the plaintiff to 
credit the same in his account as deputy sheriff, or otherwise to 
account for the same; or that from the termination of his office, 
to about the time when this action was brought, he called on 
the plaintiff to pay over or account for any balance. 

It was ruled, that the lapse of time, (a little over eleven 
years,) with the other evidence, was not competent evidence to 
warrant the jury in finding either payment, or accord and _satis- 
faction, so as to bar an action on the bond, if a breach were 
otherwise established. Thereupon a verdict was taken for the 
plaintiff, subject to the opinion of the whole court upon the case 
and the points reserved. 

If the rulings above stated were right, the cause is to be 
referred to an auditor, to report the amount due to the plaintiff, 
if any thing, subject to such orders and directions as the court 
may give; otherwise, the plaintiff is to become nonsuit, or 
a new trial is to be ordered, as the court may direct. 

E. R. Hoar, for the defendants. 1. This action is barred by 
the statute of limitations. Rev. Sts. c. 120, $7. The cause 
of action accrued upon the first breach of the condition of the 
bond, known to the plaintiff; and no new cause of action could 
afterwards arise. The plaintiff might have had judgment on 
the first breach, and might have had a new execution, on proof 
of new breaches. Cooper v. Mowry, 16 Mass. 7. Austin v. 
Parker, 13 Pick. 222. Clark v. Swift, 3 Met. 395. There 
can be only one judgment on a bond with a penalty; though it 
is otherwise on a covenant for several different acts. Skin- 
ner’s Co. v. Jones, and James v. Salter, 3 Bing. N. R. 481, 544. 
2 Leigh’s Nisi Prius, 1277. 

2. The jury, from the evidence, might have inferred a settle- 
ment between the parties, and a discharge of the bond, by 
accord and satisfaction, or otherwise. Eleven years’ delay was 
wholly unexplained, and Moore had paid money to the plaintiff 
in advance. By St. 1795, c. 41, $ 1, which prescribed the sums 
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to be received by sheriffs of their deputies, during the time Moore 
was the plaintiff’s deputy, it was declared that no sheriff should 
*‘ demand or receive from any of his deputies more than at the 
rate of 25 per cent. on the amount of fees for travel and ser- 
vice.” There was no provision in that or any other statute, 
that a sheriff should have any part of the emoluments of the 
jailer. See S$. 1830, c. 110, $3. Rev. Sts. c. 14, $ 89. 
What Moore paid the plaintiff on this account might therefore 
have been recovered back. Dew v. Parsons, 2 Barn. & 
Ald. 562. 

A. W. Austin, for the plaintiff. The bond was a continuing 
security, and every breach of the condition was a ground of 
claim against the obligors. If a suit had been brought for the 
first breach, and judgment rendered for the penalty, no new suit 
on the bond could have been sustained. The plaintiff’s remedy 
for subsequent breaches must, in that case, have been by scire 
facias on the judgment. But as this is the first suit, no 
breaches within twenty years from the time of action brought 
are within the statute of limitations. See Henderson v. Hamil- 
ton, 1 Hall, 314. Potter v. Titcomb, 7 Greenl. 319. White v. 
Swain, 3 Pick. 365. 

A breach being found, the defendants are entitled, in equity, 
to a deduction from the amount of the penalty. But all equi- 
ties are to be considered, and advantage cannot be taken of 
_ Moore’s fraud. Lawrence v. Parker, 1 Mass. 198. Sevey v. 
Blacklin, 2 Mass. 542. 

No adjustment of the accounts of the parties is shown, and 
none is to be presumed from the facts reported. Since the 
revised statutes took effect, nothing short of twenty years can 
be considered as a bar to an action for breach of a bond. 
Gleadow v. Atkin, 1 Crompt. & Mees. 410. Oswald v. Legh, 
1 T. R. 271. Colsell v. Budd, 1 Campb. 27. Jackson v 
Pierce, 10 Johns. 417. Homer v. Fish, 1 Pick. 488. Welles 
v. Fish, 3 Pick. 74. 1 Hall, ubt sup. 

The money received of Moore by the plaintiff, on account of 
jailer’s fees, &c., is not a subject of set-off. It was legally 
received, and could not hav been recovered back. Before 
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St. 1795, c. 41, there was no legal provision respecting a 
sheriff’s arrangements with his deputies, as to fees; and no 
provision as to deputy jailers, before St. 1830, c. 110, $6. 
The plaintiff therefore had a right to make such an arrange- 
ment as he pleased with Moore, as to the emoluments of keeping 
the jail. The offices of deputy sheriff and deputy jailer are 
separate, and no breach of Moore’s duty, as deputy jailer, could 
be brought into question in this suit. Mitton’s case, 4 Co. 32 6. 
Ridings v. Edwin, 1 Show. 162. Impey’s Sheriff, 58, 76, 80. 
Rev. Sts. c. 14, $$ 59, 82, 86. 

Wiuvr, J. The first question submitted to the consideration 
of the court on this report is, whether the action be not barred 
by the statute of limitations. The defendants’ counsel con- 
tends that it is so barred, as the cause of action accrued on the 
first breach of the defendants’ bond, which was more than 
twenty years before the commencement of this action. The 
answer to this objection is, that the bond was a continuing 
security, and that each successive failure to comply with the 
condition was a new breach, and a new cause of action ; and 
that the statute of limitations is no bar to an action upon any 
such new breach, alleged and proved to have been made, by 
the non-performance of the condition, at any time within 
twenty years before action brought. 

It was so ruled at the trial, and to this ruling we*think there 
is no substantial objection. The plaintiff, it is true, has alleged, 
in his assignment of breaches, that the defendant Moore, “ dur- 
ing the time he was a deputy sheriff,’ had neglected to keep 
and render the account stipulated for in the condition ; which 
is perhaps tantamount to an averment that he had neglected, 
from the time of his appointment, to render such account. But 
this general averment is substantially an assignment of succes- 
sive breaches, from time to time, some of which may be barred 
by the statute of limitations, and the others not. A covenant 
or condition to do a future act, at different times, may unques- 
tionably undergo repeated breaches. The objection is formal 
merely, and might be removed by an amendment of the assign- 
ment of breaches ; but we do not consider an amendment to 
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be necessary. We are therefore of opinion, that as a breach 
of the condition was proved within twenty years before action 
brought, the statute of limitations is no bar to the action. The 
plaintiff was not bound to prove any prior breach, nor was any 
such breach proved. The plaintiff, at the trial, proceeded on 
the defendants’ admission, that during the latter part of the 
time Moore was in office, no such account as was required by 
the condition was kept. We should not, however, consider it 
material, if any prior breach had been proved; for it would 
be no bar to an action founded on the subsequent breaches. 

We are then to consider whether the evidence reported is 
sufficient to warrant a jury in ‘finding a payment of damages, 
or an accord and satisfaction. The chief justice, at the trial, 
was of opinion that it was not; and we are all of the same 
opinion. There was no express evidence of any actual settle- 
ment or adjustment; and the lapse of time, with the other 
circumstances relied on, does not warrant a presumption of the 
fact. If the cause had been submitted to the jury, and a 
verdict had been returned for the defendants on this ground, 
we should consider the court bound to set it aside, as not sus- 
tained by sufficient evidence. 

Another ground of defence was taken at the trial, by a claim 
of set-off. The defendants offered to prove, that during the 
time the defendant Moore was acting as the plaintiff’s deputy, 
he was also acting, under the appointment of the plaintiff, as 
keeper of the jail in Concord ; and that the plaintiff required 
him, illegally and improperly, as he contended, to pay over to 
the plaintiff a part of the fees and emoluments accruing to him 
as keeper of the jail, which he paid over accordingly. But it 
has not been shown that such a requirement was illegal or 
improper. The St. of 1795, c. 41, which was in force while 
the plaintiff was sheriff, provided that sheriffs should not 
recover of their deputies more than twenty-five per cent. on 
the amount of fees for travel, service, &c. But this provision 
was not applicable to the fees and emoluments received by 
jailers ; and there is no law prohibiting sheriffs from receiving a 
share of such fees and emoluments, if the parties so agree. 
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The defendants did not prove, nor offer to prove, that the 
plaintiff received from the defendant Moore a larger amount of 
fees for travel, service, and levy of all writs and executions 
served by him, than the law allows. 

We are therefore of opinion, that upon the evidence re- 
ported, the plaintiff would have been entitled to a verdict in Ins 
favor, if the case had been submitted to the jury. And it is 
now, according to the agreement of the parties, to be referred 
to an auditor, to report the amount due to the plaintiff by 
reason of any breach or breaches of the bond within twenty 
years before the commencement of the action. 


At the October term 1844, the auditor, who was appointed 
by the court, made the following report of what passed before 
him at a hearing of the parties: ‘ The plaintiff offered the 
judgment of the court for the penalty of the bond declared on, 
and claimed thereupon that the auditor should report that 
execution ought to issue for the amount of the ad damnum in 
his writ. The plaintiff offered no other evidence of any dam- 
age sustained by him, and claimed that the defendant was 
bound to go forward in mitigation of damages. The defendant 
offered no evidence in mitigation of damages, and claimed that 
the plaintiff must show what damage he had sustained, if any. 
I therefore report these facts, for the court to render such 
judgment or pass such order thereon as justice may require.” 

After argument, by the counsel above mentioned, on the 
question raised by this report, the opinion of the court was 
delivered by 

Dewey, J. The plaintiff insists, that upon the facts reported 
by the auditor, he is entitled to an execution for the amount 
of the damage alleged in his writ, to wit $2000; that a breach 
of the bond being shown, it authorizes a judgment in his favor 
for the whole penalty of the bond; and that such judgment 
being rendered, he has no occasion to move further on his part. 
‘He insists that the provision of the statute giving a hearing in 
equity on penal bonds is only for the purpose of allowing the 
defendant to establish by proof, that equity requires a deduc- 
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tion from the penal sum of the bond, and that to the extent he 
makes such proof, and no further, is any deduction to be made 
from the whole penalty, except where the ad damnum in the 
plaintiff’s writ is less than the penalty ; and that, in such case, 
he is entitled to the amount of the ad damnum. Is this a 
correct view of the matter? Does the smallest possible breach 
of the condition of a penal bond authorize a recovery of the 
whole penalty, if the defendant does not show, by evidence 
on his part, that the real damage or just claim of the plain- 
tiff is for a smaller sum? We think the plaintiff’s counsel 
takes an erroneous view of the matter. It is indeed true, that 
by the Rev. Sts. c. 100, $8, it is provided, that where any 
breach of a penal bond is confessed or established, by a verdict 
or otherwise, “judgment shall be entered for the penal sum.” 
But it is to be remarked, that this is a judgment sui generis. 
Ordinarily, upon the rendition of a judgment in favor of a 
plaintiff, an execution goes of course for the amount of such 
judgment; but not so in a case like the present. For the 
statute expressly limits the effect of the judgment in such a 
case ; directing indeed a judgment, but awarding no process to 
enforce payment of such judgment, and authorizing the issuing 
of an execution for such sum only as is due in equity and good 
conscience. Rev. Sts. c. 100, $9. The judgment, therefore, 
already obtained by the plaintiff upon showing a mere breach 
of the bond, is entirely insufficient as the foundation for an 
execution to issue in his favor; and if he would render his 
judgment an effectual one, capable of being enforced at law 
by a writ of execution, he must have the amount, for which 
such execution is to issue, settled by a decision fixing the 
amount due in equity and good conscience. 

It was further urged on the part of the plaintiff, that how- 
ever the general rule, applicable to cases of judgments upon 
penal bonds, might be, yet, from the peculiar nature of the 
condition of this bond, the proof in the case must wholly 
proceed from the defendants. This is said to be so, because 
the evidence is said to be found in the books and papers in 


the possession of Moore. This only presents the case that 
11* 
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frequently occurs, where the evidence is drawn from the adverse 
party. That may be effected by a bill of discovery, and it may 
also be competent for the auditor to receive secondary evidence, 
and to draw all reasonable inferences against the defendants, 
from Moore’s refusal to produce his books and papers, after due 
notice and request so to do. 

Let the matter be recommitted to the auditor, for a fur- 
ther hearing and report. 


—_——_—_—- 


~Natruaniet Austin vs. Jostan B. Frencn & others. 


Before the St. of 1830, c. 116, took effect, it was not the official duty of a deputy sheriff 
to pay any portion of his fees to the sheriff; but his obligation, if any, so to do, re- 
sulted from his agreement with the sheriff, and was a personal duty: Hence, where 
a deputy sheriff gave a bond to the sheriff, in 1824, conditioned to discharge and 
perform the duties of such deputy, according to his oath of office, and to save 
the sheriff harmless from all damages, costs, &c., that might accrue against him 
by reason of his appointing said deputy, or by means of any malfeasance, &c., of 
said deputy, in said office; it was held, that the condition of the bond was not 
broken by the deputy’s omission to pay a portion of his fees of office to the 
sheriff. 

The condition of a bond given to a sheriff: by his deputy, was thus: That said 
deputy “shall keep a fair register, or registers, of all warrants, summonses, writs 
and precepts, that may come to his hands as a deputy sheriff, and of his doings 
and fees thereon, in such fit and concise manner as the said A.” (the sheriff) “shall 
order, and subject to his inspection,” &c. ; “and shall annually” (in certain months 
named) ‘furnish said A. with a true copy of the said register or registers.” 
Held, that the sheriff’s order in what manner the register should be kept was not a 
condition precedent, and that the deputy was bound, though no such order was given, 
to keep a register, in some convenient form, which would exhibit a cozrect state- 
ment of all processes committed to him, and of his doings and fees thereon; and 
that his omission to keep such full and accurate register was a breach of said 
condition. 


Dest on a bond, dated November 29th 1824, given to the 
plaintiff, as sheriff of Middlesex, by the defendant French, as 
principal, and the other defendants, as sureties. The condi- 
tion of the bond was in these terms: ‘ Whereas the said 
Austin is sheriff of the said county of Middlesex, and at the 
request of the said Josiah B. French hath appointed him his 
deputy sheriff in and for said county: If therefore the said 
Josiah B. French shall discharge and perform his said office, 
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agreeably to his oath thereof taken, and shall indemnify and 
save the said Austin, his executors and administrators, harmless 
from actions, debts, damages, costs, expenses, trouble and 
demands, that may accrue, happen or arise, to or against him 
or them, by means of his appointing the said Josiah B. French a 
deputy, as aforesaid, or by means of any malfeasance, misfeas- 
ance or nonfeasance of the said Josiah B. French, in his said 
office, and shall obey all the legal and reasonable commands 
and instructions of the said Austin, touching the same office, 
and shall keep a fair register or registers of all warrants, sum- 
monses, writs and precepts, that may come to his hands as 
a deputy sheriff aforesaid, and of his doings and fees thereon, in 
such fit and concise manner as the said Austin shall order, and 
subject to his inspection ; and, if at any time thereto requested 
by the said Austin, shall make solemn oath, before some justice 
of the peace for the said county of Middlesex, that according to 
the best of his knowledge and remembrance, the said register 
or registers contains or contain a true list and account of all 
warrants, summonses, writs and precepts, that have come to 
his hands in manner aforesaid, and of all legal fees on the same, 
except what are contained in some former register or registers, 
in like manner sworn to, or otherwise approved of by the said 
Austin; and shall annually, in the months of January, April, 
July and October, furnish to said Austin a true copy of the 
said register or registers, or such parts thereof as the said Austin 
may direct, subscribed and attested as such; then the above 
obligation to be void, or otherwise to remain in full force.” 

The plaintiff assigned the following breaches of said condi- 
tion: 1. That said French, whilst he was the plaintiff’s 
deputy, collected and received of sundry persons, by virtue 
of sundry precepts to him directed, a large sum of money, 
viz. $12,000, one quarter part of which sum was still due to 
the plaintiff, as his proportion of fees received and collected 
on said precepts, and was still in arrear and unpaid, contrary 
to the form and effect of said writing obligatory. 2. That 
said French did not, whilst he was the plaintiff’s deputy, 
keep a fair register or registers of all warrants, d&c., and 
of his doings and fees thereon. 
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At the trial, before the chief justice, the question was, 
whether any breach of the condition of said bond was proved 
The plaintiff proposed to give evidence that said French had 
not paid to him one quarter part of his fees and emoluments ; 
but the judge was of opinion, that there was no stipulation 
for such payment, either in the terms of said condition or by 
implication, and that such non-payment was no breach thereof. 
This evidence was therefore rejected. 

The plaintiff further relied on the fact, that said French, 
whilst in his said office of deputy, had not kept a register-book, 
stating all the precepts which had been committed to him for 
service, and the fees accruing thereon, and had not, from time 
to time, exhibited such a register to the plaintiff. 

The defendants contended, that by the true construction of 
the condition of the bond, said French was to keep such a 
register or account as the plaintiff should order, and that such 
order of the plaintiff was a condition precedent to the liability 
of French to keep any register or other account; and that unless 
it were shown by the plaintiff, that some order was given as 
to the mode of keeping such register, the omission to make and 
keep one was no breach of the condition of the bond. But the 
judge ruled, that the two clauses in the condition, one requiring 
French to keep a register, and one requiring him to keep it 
in such form as the plaintiff should direct, were to be taken 
distributively, and constituted separate and independent con- 
ditions; that said French was bound to keep a register jn a 
particular form, if so directed and required, and was also 
bound, if no such direction were given, to keep a register 
in some form which would exhibit a true statement of his 
official acts and of his official fees; and that if no such register 
was kept, there was a breach of said condition. 

The plaintiff then called on said French for the production 
of his register, book or account, containing a statement of his 
services of executions, whilst he was in office; but none was 
produced, and no evidence was offered on the subject. Two 
books were exhibited, purporting to contain an account of ser- 
vices of writs and the fees thereon, but not of executions; one 
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of them having a reference to an execution docket. The judge 
ruled, that such docket ought to be produced, and that the non- 
production of it would be prima facie evidence that none was’ 
kept. The said French then produced a book purporting to 
be a register of executions. The plaintiff then proceeded to 
offer proof, that sundry executions on the files of the court, 
which purported to have been served and returned by said 
French, were not stated in the account or register produced. 
Whereupon, to avoid the necessity of pursuing this evidence in 
detail, it was admitted by the defendants, that many of the exe- 
cutions, committed to said French, and served by him, were not 
on this or any other book kept by him; some omitted by inad- 
vertence, and some through carelessness: and submitted that this 
was no breach of the condition of the bond. The judge there- 
upon ruled, that if such a register or account of the service of ex- 
ecutions, and the fees thereon, was not regularly kept in some 
convenient form, it was a breach of said condition, and that the 
plaintiff would be entitled to a verdict. A verdict was taken, 
by consent, for the plaintiff, subject to the opinion of the whole 
court upon the questions of law. 

It was agreed that if the court should be of opinion that there 
has been a breach of the condition of the bond, and that the 
plaintiff is entitled to anything more than nominal damages, the 
amount due to the plaintiff should be determined by a jury, or 
by an auditor, to be appointed by the court or agreed on by 
the parties, under such directions as the court might give: 
That if the court should be of opinion that the case shows 
' a breach of said condition, and nominal damages only, judg- 
ment should be entered accordingly; and that if the court 
should be of opinion that there has been no breach of said’ 
condition, the plaintiff should become nonsuit. 

Mellen & J. G. Abbott, for the defendants. 

A. W. Austin, for the plaintiff. 

Suaw, C.J. The great question is, whether, in this action 
of debt on bond to the sheriff, any such breach is shown as to 
charge the principal and his sureties. 

The first breach assigned by the plaintiff, and in support of 
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which he proposed to offer proof at the trial, was, that the said 
French had not paid over to the plaintiff one quarter part of 
his fees and emoluments, as a deputy. This evidence was 
rejected, on the ground that there was no stipulation in the 
condition of the bond, binding the deputy and his sureties to 
such payment, and therefore that the failure so to pay over one 
quarter, or any other part of his emoluments, was no breach. 
And the court are now of opinion that this construction of the 
bond was correct. The only clause in the condition, which 
would countenance such a claim, is that which stipulates, in 
general terms, that said French shall discharge and perform his 
said office, agreeably to his oath thereof taken, or that which 
provides that he shall save said Austin, &c. harmless from 
actions, damages, costs, &c. which may accrue against him 
by means of his said appointment, or by means of any malfeas- 
ance, misfeasance, or nonfeasance, &c. 

As the law stood in 1824, when this bond was given, it was 
no part of the official duty of the deputy to pay to the 
sheriff any part of his fees and emoluments. The St. of 1795, 
c. 41, $1, then in force, merély prohibited the sheriff from 
requiring more than one quarter part of certain fees from his 
deput? -», but made it no part of their official duty to pay him 
that or any other proportion. The St. of 1830, c. 110, modi- 
fied and enlarged by Rev. Sts. c. 14, $$ 88, 89, has somewhat 
altered and enlarged the provisions of law in this respect; and 
it would probably be held that, under these provisions, the 
accounting for fees by the deputy to the sheriff, and the pay- 
ment to the sheriff of his proportion, for which, over a certain 
amount, he is to account to the county treasurer, (Rev. Sts. ¢. 
"14, $91, and St. 1843, c. 75,) is made the official duty of the 
deputy. But when the bond now in suit was given, the pay- 
ment of fees depended upon such agreement as the sheriff 
might make with his deputy, within the prescribed limits. 
The obligation to pay the proportion would then result from 
such agreement, and become a personal and not an official 
duty ; and of course is not covered by an obligation, binding 
the deputy to the performance of his official duty. So, in like 
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manner, such failure to pay is not an official nonfeasance, 
against which the bond is an indemnity. 

The next material question is, whether the failure of the 
deputy to keep a register was a breach of the condition. 
The clause in the condition, upon which this question 
arises, is this: “And if said French shall keep a fair regis- 
ter of all warrants, &c., and of his doings and fees thereon, 
in such fit and concise manner as the said Austin shall order, 
and subject to his inspection, &c.” It was contended at the 
trial, that an order or direction on the part of the plaintiff, as 
to the mode of keeping such register, was a condition precedent 
to any duty of the deputy; and that unless it were shown on 
the part of the plaintiff that such order or direction was given, 
it could not be a breach of this bond that none was kept. 
But it was ruled, that the two clauses in the condition, one 
requiring the deputy to keep a register, and one requiring him 
to keep it in such mode as the plaintiff should direct, were to 
be taken distributively, and constituted separate and independ- 
ent conditions, and that he was bound to keep such register 
in a particular mode if so directed by the sheriff, and that if no 
such direction was given, then he was bound to keep a register 
in some convenient form which would exhibit a true and cor- 
rect statement of his official acts and of his fees; and that if no 
such register was kept, it was a breach of this condition. The 
court are of opinion that this construction of the bond was 
correct. The substance of the obligation was to keep a full 
and accurate register. ‘The mode of keeping it was but an 
incident enabling the sheriff, if he chose to prescribe a particu- 
lar form, to have the register in such form; but the deputy was 
not exempted from the duty of keeping a register, although 
the sheriff did not prescribe any particular form. 

It was then contended on the part of the defendants, that 
although a breach was thus established, it was in a matter so 
immaterial and unimportant, that the plaintiff could recover 
nominal damages only. It may possibly turn out, upon inqui- 
ry, that the plaintiff has sustained no actual damage by the 
failure of the deputy to keep the register. But we have not 
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facts enough before us now to enable us to decide judicially 
that the plaintiff has not sustained some damage, beyond merely 
nominal, from this cause. 

In assessing damages, it is true that only the direct damage 
arising immediately from the breach proved, to wit, the failure 
of the deputy to keep a register, can be regarded, and that the 
damage sustained by the plaintiff, if any, from the non-payment 
of his share of the emoluments of his deputy, cannot be recov- 
ered in this action. The case therefore must go to an auditor, 
pursuant to the agreement of the parties, to inquire and report 
whether the plaintiff has sustained any, and if any what damage, 
from the breach proved; such damage to be estimated upon 
the principle above stated. 


Joun Cummines & another vs. Asizan THOompson, 
Administrator. 


The provision in Rey. Sts. ¢. 68, §5, that the judge of probate, in ordering a divi- 
dend among creditors who have proved their claims before commissioners against 
the estate of a deceased insolvent debtor, shall leave in the hands of the admin- 
istrator a sum sufficient to pay to a creditor who has a contingent claim against 
said estate, which could not be proved as a debt under the commission, a pro- 
portion equal to what shall be paid to the other creditors, does not apply to a 
surety on a promissory note of the deceased which has been proved by the holder 
thereof, and been allowed to him by the commissioners. 


Apprau from a decree of the judge of probate. 

The appellants were sureties of Moses Cummings, on 
several promissory notes. Said Cummings died insolvent, 
leaving said notes unpaid. Abijah Thompson, the appellee, 
was appointed administrator of said Cummings’s estate ; 
and, upon his representation, commissioners were appointed to 
receive and examine all claims of creditors against the same. 
The holders of the aforesaid notes laid their claims thereon 
before said commissioners, who allowed them in full against said 
Cummings’s estate, and made their return to the judge of pro- 
bate at the expiration of the time for the proof of debts against 
said estate. The appellants afterwards, before any decree was 
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made for the distribution of said Cummings’s effects among the 
creditors, presented a petition to the judge of probate, stating 
that they should be obliged, by reason of said Cummings’s 
estate being insolvent, to pay a portion of the aforesaid notes 
that they were unable to prove their claims before the com- 
missioners, because the amount which they might be obliged 
to pay was uncertain; and praying the judge to order a sum to 
be retained in the hands of said administrator, (the appellee,) 
“ sufficient to give them an equal distributive share with ail the 
other creditors of the said Moses Cummings, deceased, accord- 
ing to the statute for such case provided.” ‘The judge of pro- 
bate passed a decree denying the prayer of said petition. 

Nelson, for the appellants, relied on the following provision 
in the Rev. Sts. c. 68, $5. “If, at the return of the commis- 
sion, any person shall be liable as a surety for the deceased, 
or shall have any other contingent claim against his estate, 
which could not be proved as a debt under the commission ; 
upon the representation and proof thereof before the judge 
of probate, he shall, in ordering a dividend, leave in the hands 
of the executor or administrator a sum sufficient to pay to such 
contingent creditor a proportion equal to what shall then. be 
paid to the other creditors.” 

No counsel appeared for the appellee. 

Suaw, C. J. These sureties insist that their case comes within 
‘the provision of Rev. Sts. c. 68, $ 5, in regard to personggwho, 
at the time of the return of the commission, shall be sureties for 
the deceased, or shall have any other contingent claim against his 
estate, which could not be proved asa debt under the commission. 

The court are of opinion that however the case may seem 
to be within the words, it is not within the fair construction of 
that statute. Strictly speaking, these were not debts which 
could not be proved ; because it was competent for the sureties 
to pay them to the holders, make them their own, and in that 
way qualify themselves to prove them as debts. But then the 
holders could not themselves prove the same debts, and so the 
estate would be but once charged. 

But it is manifest that the construction contended for 
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could not have been intended by the legislature, because it 
would work manifest injustice in a case where the whole scope 
and policy of the law is to provide for an equal distribution of 
the deceased insolvent’s effects among his creditors. Where 
there is a principal, and one or more sureties, although each is 
liable for the whole amount to the creditor, yet there is but one 
debt, and that one debt should in equity have but its equal 
share of the assets, however it may change hands by payments 
made in whole or in part by sureties. Besides; if one surety 
might so claim a reserve for the debt he may be compellable to 
pay after the close of the commission, each of several sureties 
may do the same; so that if a debtor has obtained three or four 
sureties to his note, although the estate pays but 25 or 33 
per cent. of the whole of the insolvent’s debts, yet such debt 
will be paid in full, and that out of the debtor’s assets, to the 
great detriment of other creditors having equal claims ; and the 
sureties themselves be obliged to pay nothing. Further ; 
another absurd consequence of the construction, which is 
asked for, would be, that the surety who has failed to per 
form his duty and pay his principal’s debt, according to the 
terms of his obligation, would fare twice as well as the honest 
and punctual surety, who has paid the debt of his principal, 
according to his contract. | 

We cannot adopt a construction leading to such conse- 
quené@es, unless it is unavoidable. But we think the contingency 
arising from the mere insolvency of the estate, and the uncer 
tainty as to what amount of dividend the assets would pay, was 
not such a contingency as was contemplated by the statute, and 
that the suretyship contemplated was such a one as the surety 


could not convert into an absolute debt to himself, by payment 


to the holder before the close of the commission. The statute, 
we think, rather refers to a case where the holder of the debt 
cannot, or does not, from some cause, prove his debt under the 
commission, or where the surety cannot make the debt his 
own by payment. Under this construction, it is a wise and 
equitable provision ; but otherwise applied, it would work great 
injustice. Decree of the judge of probate affirmed. 
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Bensamin N. Wricur & wife vs. Sonomon Giison, Executor, 
& others. 


A testator, having seven children, viz., four sons and three married daughters, gave each 
of said children, naming each of them, but not naming the husbands of the daughters, 
a small pecuniary legacy ; and then, after previding for the support of his wife, be- 
queathed the residue, after her decease, in these terms: “'T'o each of my children, 

_ to be divided among them as follows: To H.,” (husband of one of his danghters,) 
“and T. his wife, one share, on account of the support and kindness I have received 
from them; to W.” (husband of another daughter,) “and L. his wife, one share, on 
account of their extra kindness to me and my said wife; and to each of my other 
children, one share.” Held, that it was the intention of the testator to give to each 
of his children one seventh part of the residue of his estate. 


Tue plaintiffs set forth, in a bill in equity, that Solomon 
Gilson, by his last will, executed October 8th 1835, made the 
following disposition of his property : 

“‘ First, 1 direct that all my just debts and funeral charges 
be paid as soon as conveniently may be. 2. Then I give and 
devise to each of my children, who may be alive when this will 
shall take effect, viz., Timothy Gilson, Jemima Farmer, Tamar 
Hamblet, Solomon Gilson,” (one of the.defendants,) ‘‘ Michael 
Gilson, Lovey Wright,” (one of the plaintiffs,) “and Ebenezer 
Gilson, the sum of fifty cents. 3. Next, I give, devise and 
bequeath to my wife, Tamar Gilson, all the rest, residue and 
remainder of my estate, real and personal, to her and her heirs 
forever ; and I desire her to use the same frugally and pru 
dently, so that the surplus, which may not be required for her 
comfortable support and maintenance, may be left for our chil- 
dren. 4. Lastly, I give to each of my children, and to their 
children after them, in case I should survive any of them, all 
the rest and residue of my estate, which may not be necessary 
for the comfortable support during life, and for her christian 
burial after her decease, of my said wife, to be divided among 
them, as follows: To Thomas Hamblet and Tamar his wife, 
one share, on account of the support and kindness [I have 
received from them; to Benjamin N. Wright, and Lovey his 
wife, one share, on account of their extra kindness to me and 
my said wife; and to each of my other children one share, to 
them and their heirs ; and in case of the death of either of said 


136 . MIDDLESEX. 
Wright & wife v. Gilson, Executor, & others. 


children, then the share and portion given to them shall be and 
go to their children, if they shall leave any to take it; and in 
case [ should survive my said wife, then I order and give the 
estate hereby given to her to go to my said children and their 
children, in the manner herein directed. 5. And I do hereby 
constitute my son, Solomon Gilson, executor of this will.” 

The bill further set forth, that said testator died on the 17th 
of March 1838, leaving personal property, but no real estate ; 
that his wife, and said Thomas Hamblet and Tamar his wife, 
the said Benjamin N. Wright and Lovey his wife, and all the 
children of the testator, survived him; that said will was proved 
and allowed by the judge of probate, on the first Tuesday of 
May 1838; that the defendant, Solomon Gilson, took upon 
himself the trust of executor of said will, and took possession 
of said personal property, and paid all the just debts of the 
testator, his funeral charges, the pecuniary legacies given by 
said will, and the expenses of administration; that, after the 
aforesaid payments, there remained, of the testator’s property 
more than $300, some of which the said executor expendeo 
pursuant to said will, in the support and burial of the testator’s 
widow, Tamar Gilson, who died on the Ist of November 
1840 ; that upon a settlement of said executor’s account of his 
administration of said estate, on the 4th of May 1841, there 
was found in his hands $180°92, remaining to be distributed 
according to said will; and that said Timothy Gilson, Jemima 
Farmer, Michael Gilson, and Ebenezer Gilson, each claimed 
and received of said Solomon Gilson, the executor, one seventh 
part of said sum. ; 

The bill further alleged that said executor, by virtue of his 
said office under said will, and by operation of law, became 
a trustee, and held the sum last aforesaid in trust for said 
legatees ; that the plaintiffs were entitled, by force and virtue of 
said will, to receive from said executor one full third part of 
said sum; that said Thomas Hamblet and Tamar his wife, 
were entitled to receive one other full third part thereof; and 
that said Timothy, Jemima, Michael, Ebenezer and Solomon, 
were entitled to receive and haye the other third part thereof: 
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that the plaintiffs, and said Thomas Hamblet and wife, had 
_ requested said executor to pay to them their several shares and 
portions, as aforesaid, which he refused, and still refuses to do 
—he and the said Timothy, Jemima, Michael and Ebenezer, 
pretending that the plaintiffs, and said Thomas and wife, are 
each entitled to receive only one seventh part of said sum. 
Wherefore the plaintiffs prayed relief in equity. 

The defendants admitted the truth of the facts alleged in the 
bill; and the plaintiffs admitted that said executor, before the filing 
of the bill, tendered to them one seventh part of the sum afore- 
said, as their share thereof, and that they refused to receive it; 
and the case was submitted to the court, on these admissions. 

B. Russell, for the plaintifis. In ascertaining the intent of 
the testator, it is proper to consider, first, the terms of the 
particular bequest, according to their natural import, and con- 
formably to legal rules; secondly, all the other parts of the 
same will; and thirdly, the situation and circumstances of the 
testator, the legatees, and the property bequeathed. Crocker 
v. Crocker, and Lamb v. Lamb, 11 Pick. 257, 376. 2 Roberts 
on Wills, 27. Crone v. Odell, 1 Ball & Beat. 460, 466. 

Under the will in question, the residuum of the testator’s 
estate was given absolutely to his wife, upon condition of her 
surviving him and needing the same for her support; and if 
this condition should not happen, then the estate was to be 
- divided, on her death, among his children, in the proportions 
expressed in the will. One of the conditions, upon which the 
absolute estate was to vest in her, has not happened; and 
therefore the executor holds the property as trustee for the 
legatees. Malim v. Keighley, 2 Ves. jr. 333, 529. Meredith 
v. Heneage,.1 Simons, 551. Woods v. Woods, 1 Mylne & 
Craig, 401. Raikes v. Ward, 1 Hare, 445. 

The plaintiffs contend that, according to established rules of 
construction, it was the testator’s intention that the property, 
remaining at the death of the widow, should be divided into 
three parts; one third to the plaintiffs, one third to Hamblet 
and wife, and the other third to the five other legatees. The 
testator assigned a reason for giving more to the two former 
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than to the five Jatter, viz., “on account of the support and 
kindness” he had received from Hamblet and wife, and in the 
case of the plaintiffs, “on account of their extra kindness” to 
him and his wife. No doubt could be raised on this point, 
were it not for the words, “and to each of my other children 
one share.” But these words are to be construed by the terms 
used in the bequests to the plaintiffs, and to Hamblet and wife. 
If the general intention of the testator can be collected, upon 
the whole will, particular terms used, which are inconsistent 
with that intention, may be rejected, as introduced by the tes- 
tator’s mistake or ignorance of the force of the words used. 
Sherratt v. Bentley, 2 Mylne & Keen, 149. Trickey v. Trickey, 
3 Mylne & Keen, 560. Lllicombe v. Gompertz, 3 Mylne & 
Craig, 127. The words “ each of” may therefore be rejected, 
as inconsistent with the general intention of the testator. 

Again; if the words “each of” are not to be rejected, yet 
by construing “each” in a collective instead of a distributive 
sense, or by construing “one share” as equivalent to the re- 
maining share, the intention of the testator, for which the 
plaintiffs contend, will be effectuated. Such a construction is 
warranted by decisions in analogous cases. See Englefried v. 
Woelpart, and Griffith v. Woodward, 1 Yeates, 45,319. Jack- 
son v. Strang, 1 Hall, 21. Spalding v. Spalding, Cro. Car. 
185. Sheppard v. Lessingham, Amb. 122. 

The rule, that where two clauses in a will are inconsistent, 
the last clause shall prevail, never is applied, when the two 
clauses can be reconciled by the established rules of con- 
struction. 

D. §. Richardson, for the defendants. It is doubtless 
clearly settled, that in the construction of a will, the court is 
to be governed by the intention of the testator, as gathered 
from the language of the whole instrument. But each case 
must, in general, stand by itself; for though particular cases, 
previously decided, may guide as to the general rules of con- 
struction, yet unless they are in every respect directly in point, 
and agree in every circumstance, they will have little or no 
weight with the court. Baddeley v. Leppingwell, 3 Bur. 1541. 
Gulliver v. Poyntz. 3 Wils. 142, 143. 
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As a general rule, every word in a will is to be construed 
according to its natural and obvious import. Words may some- 
times be controlled and varied, but never unless required by the 
plain and manifest intent of the testator, gathered from the lan- 
guage of the whole will. 3 Bur. uz sup. Strong v. Cummin, 2 
Kenyon, 490. Chapman v. Brown, 3 Bur. 1634. Chambers vy. 
Bratlsford, 2 Meriv. 25. Vauchamp v. Bell, Mad. & Geld. 
346. Thellusson v. Woodford, 4 Ves. 329. Smith v. Bell, 6 Pet. 
83, 84. Dawes v. Swan, 4 Mass. 215. By the rules of con- 
struction laid down in these cases, the residuum of the property 
now in question is to be divided into seven equal shares; one 
share to the plaintiffs, one to Hamblet and wife, and one to 
each of the testator’s other children. The clause. dividing the 
residuum is free from all ambiguity, so far as the words go, 
understood in their common meaning: “'To T. Hamblet, and 
Tamar his wife, one share, on account of the support and 
kindness, &c.; to B. N. Wright, and Lovey his wife, one 
share, on account of their extra kindness, &c., and to each of 
my other children one share.” The word “each” is clear 
and plain, and no other construction than that for’ which the 
defendants contend can be adopted, except by the rejection or 
total alteration of this word, which cannot be done by the court, 
unless the general intent is so clear “as to leave the mind 
quite satisfied’ that the word must be rejected or altered in 
order to effect that intent. It is true that the testator gives to 
each of his children, and to their children after them, all the 
rest and residue, &c.; but that word “each” he explains by 
adding, ‘ to be divided among them, as follows.” But to this 
word “each” he adds nothing to explain it. He leaves it to 
its common meaning. If he had intended a division of a share 
in this case, he would have added words of division; as he 
had to the other ‘“‘each.” Besides; in the bequest of fifty 
cents to each of his children, in the second clause of the will, 
the testator uses the word “each” by itself, in its common 
meaning. Therefore no argument can be drawn from the use 
of the same term in other parts of the will. 

What was the general intent of the testator, as gathered 
from the language of the whole will? First, he makes all the 
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provision in his power for his wife, cautioning her to use his 
property frugally, that a surplus may be left for the children; 
and he nowhere indicates that he had not an equal attachment 
to all his children, and an equal confidence in them. Ordina- 
rily then a testator thus situated would divide his property 
equally among his children. The plaintiffs insist, however, 
that the testator intended that they, and Hamblet and wife, 
should have a larger share than the other children, because he 
gives them a share “on account of support and kindness 
received from them.” But there is a strong and satisfactory 
argument against the position, that these words establish 
a manifest intent of the testator to give these legatees more 
than the others. The testator left seven children, three daugh- 
ters and four sons. Whenever he speaks of children, it is 
clear that he means these seven, and not the husbands of the 
daughters. In the clause giving fifty cents to each, he men- 
(ions these seven only. In the third clause, he speaks of a 
surplus left for the “children ;” and in the fourth clause, he 
makes a provision, “in case of the death of either of said chil- 
dren.” It is necessarily to be presumed that the testator meant 
lis own progeny, by the term “children.” But if not, still the 
urgument holds. For in the clause which gives the residuum, 
the husbands of two of his daughters are named, and the other 
children are not mentioned by name; the husband of Jemima 
l‘armer (though he was then alive) is nowhere mentioned 
ui the will; and the names of Wright and Hamblet are men- 
tioned in no place except where their ‘kindness ” is acknowl- 
elged. His including these husbands in the legacies wherein 
he acknowledges their kindness, would as naturally, and, in 
cannexion with the word “each,” more reasonably, lead to 
the conclusion that he meant this acknowledgment of kindness 
at a grateful remembrance, rather than as evincive of an inten- 
tion to give to them a larger legacy than to the five others. 
Suaw, C. J. The case has been very well argued; and we 
think it very clear, upon the plain and manifest construction of 
the will, that it was the intention of the testator to divide the 
residue of his estate, after the decease of his widow, into seven 
parts, and to give one seventh to each of tis children. The 
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acknowledgment of kindness from two of the husbands of his 
daughters named is alone a very slight ground on which te 
found an intention of the testator to make an unequal distribu- 
tion of his property amongst his children ; and no other evidence 
of such intention appears in any part of the will. But if he 
had such an intention, he clearly has failed to accomplish it, 
because he has, in express terms, given one share to each of his 
seven children ; and it would do violence to the language to 
put any other construction upon it. 


Aaron Prescott, Administrator vs. Joun Prescorr & others. 


A legacy, which is given over after the death of the first legatee, does not lapse by 
the death of the first legatee during the testator’s life, but vests in the legatee in 

. remainder, on the testator’s death. But if the first legatee and also the legatee 
in remainder die before the testator, the legacy lapses and falls into the residue 
of the testator’s estate: So does a legacy, which is given on a condition that is 
not performed. 

A testator, among other legacies, bequeathed $500 to his daughter H., towards het 
support, and §400 to his son J., towards his support, with directions that if any 
part of the legacy to H. should be unexpended at her decease, such part should 
be divided equally among the testator’s grandchildren, and if any part of the 
legacy to J. should be unexpended at his decease, such part should be paid to 
J.’s daughter M.; also a legacy (on a condition which was never performed) to his 
grandson J. S.: The testator also directed, thatif his estate should not be sufficient 
to pay in full all the legacies given by his will, the several legacies should be 
proportionally diminished; and if his estate should be more than sufficient to pay 
said legacies, they should be proportionally increased: By a codicil, the testator 
directed, that if his estate should exceed the amount of the legacies given by his 
will, then, instead of said legacies being proportionally increased as in said will 
directed, said H. and J. should each have §100, and said M. $50, and four of his 
grandchildren (named) §25 each, “to be paid to them, respectively, out of the 
excess, if enough, and if not, to be paid proportionally, and if more, to be paid 
proportionally :” ‘The testator left nine grandchildren, and his estate was more 
than enough to pay all the legacies given by his original will; but H. and M. 
died without issue, during the testator’s life. Held, that the $500 legacy to H. 
vested in the nine grandchildren; and that the remainder of J.’s $400 legacy, 
which was given over to M., the forfeited legacy of J. S., and the legacies given 
to H. and to M. in the codicil, fell into the residue of the testator’s estate, and 
that this residue was given to J. and the four grandchildren named in the codicil, 
in the proportions therein mentioned. 


Bint 1x Eaquiry, brought by the administrator, with the 
will annexed, of the estate of John Prescott, late of West 
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ford, against said John’s heirs and legatees. Jt was alleged 
in the bill that said John made his last will, on the 25th of 
June 1830, and therein (among other things) devised to his 
wife, Martha Prescott, for her life, all his real estate which 
it should not be necessary for his executor to sell for payment 
of debts, &c., with power to his executor to sell, with the con- 
sent of said Martha, all the real estate, and pay to her the 
interest and income of the net proceeds of the sale, during her 
life: That said will further directed, that if tae executor 
should not sell the real estate during said Martha’s life, he 
should sell it at her decease, and that out of the proceeds of 
the sale there should be retained by the executor, or by a trus- 
tee to be appointed for that purpose, the sum of $500, the 
interest whereof, commencing in one year after said Martha’s 
decease, should be paid to the testator’s daughter Hannah, dur- 
ing her life; and if the interest of said sum should not be sufhi- 
cient for the maintenance of said daughter, the executor or 
trustee should pay her, from time to time, such part of the prin- 
cipal as should be thought proper, and the interest on the 
remainder; and that if, at the decease of said daughter, any 
part of said sum should remain unexpended, the same should be 
equally divided among the testator’s grandchildren: ‘That the 
testator further ordered, that if his estate, at the decease of his 
wife, should not amount to the sum of all the legacies given by 
his will, the several legacies should be proportionally decreased ; 
and if it should amount to more, the several legacies should be 
proportionally increased: That the testator, after the execution 
of his said will, sold all his real estate, and made the following 
codicil to his will: “It is my will that my executor should hold 
all my estate (except that part thereof which is devised absolutely 
to my said wife) in trust, after paying himself a reasonable com- 
pensation for the care and management of said property, to pay 
over to my said wife all the income thereof, annually, for and 
during her life; and at her decease, if the estate which I have 
- left should exceed the amount of tne specific sums in my above 
will given, then, instead of said sums or legacies being increased, 
as in the last clause of my said will is provided, I give to my 
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son John Prescott, jr., and my said daughter, Hannah Prescott, 
the sum of $100 each; and to my granddaughter, Martha Ann 
Prescott, daughter of my son, John Prescott, jr., $50; and to 
my grandchildren, Thomas E., Alfred A., Elizabeth G. and 
Abigail E., children of my son Joshua Prescott, the sum of $25 
each, to be paid to them respectively, out of the excess, if 
enough, and if not, to be paid proportionally ; and if more, 
to be paid proportionally.” 

That the testator’s said wife, and his daughter Hannah, and 
granddaughter Martha Ann, died before the testator —the two 
Jatter leaving no issue: ‘That the testator left nine grandchil- 
dren, viz., Thomas E., Alfred A., Elizabeth G. and Abigail E., 
children of his son Joshua Prescott; Aaron A., Sarah A. and 
Abigail E., children of his son Thomas Prescott ; and John S. 
and Sarah H., children of his deceased son, Samuel Prescott : 
That the testator left property more than sufficient to pay all 
the legacies given by his original will: That the legacy given 
to said Hannah, by her death before the testator, either lapsed 
or devolved on his grandchildren, and may be claimed by John 
Prescott, a son of the testator, and Thomas E., Alfred A., Eliza- 
beth G. and Abigail E., children of said Joshua Prescott, as part 
of the residue or excess of the testator’s property, by virtue of said 
codicil; and may also be claimed by the nine grandchildren 
above named, as vested in them by the limitation over to them 
- in the original will: That by reason of the aforesaid confliict- 
ing claims, and the doubts as to the legal operation of the pro- 
visions of said will and codicil, the plaintiff might be put to 
trouble and expense. Wherefore the plaintiff prayed that 
said legatees might be required to interplead and settle their 
rights, &c. 

The plaintiff also filed an amendment of the foregoing bill, 
wherein he alleged that the testator, by his said will, bequeathed 
to John 8S. Prescott, a son of his deceased son, Samuel Prescott, 
$70, to be paid out of the proceeds of his real estate, in one 
year after the death of the testator’s wife, on condition that said 
John S. should pay*and discharge a note, which the testator 
had signed for him, for the same sum; and that said John S. 
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had nov performed the condition on waich said sum was be- 
queathed to him, 

The plaintiff further alleged, in said amendment, that the 
testator, by his said will, bequeathed $400, to be retained in 
the hands of his executor or trustee, out of the proceeds of his 
real estate, for the use of his son John Prescott, jr., the interest 
of which sum was to commence and to be paid to said John, jr. 
in one year after the death of the testator’s wife; and if, after 
that time, the maintenance of said John, jr. should require more 
than the interest of said sum, his executor or trustee was directed 
to pay such part of said principal as he might deem expedient, 
with the annual interest of what might remain ; and if any part 
of said sum should remain unexpended on the death of said 
John, jr., he bequeathed it to Martha Ann Prescott, daughter 
of said John, jr.: That the testator made a codicil [reciting it, 

s stated, ante, 142, 143:] That the remainder of the said legacy 
of $400, given to said John, jr., and limited over to his daughter 
Martha Ann, and also the legacy of $50, given to said Martha 
Ann in said codicil, and the legacy therein given to said Han- 
nah Prescott, had lapsed and fallen into the residue of the testa- 
tor’s estate, by reason of the death of those several legatees 
before the death of the testator: That the said legacy, given 
to John S. Prescott, on condition, had also fallen into said resi- 
due, by reason of the non-performance by him of said condition: 
That said legacies might be claimed as undevised property, by 
all the testator’s heirs, and might also be claimed by the said 
John and the said four children of Joshua Prescott, by virtue 
of the provisions co:tained in said codicil. The plaintiff there- 
fore prayed that the several parties, who might claim as afore- 
said, should be required to interplead, &c. 

The several parties named as adverse claimants in the origi- 
nal bill and the amendment thereof, (except two, who were not 
within the jurisdiction of the court,) filed answers, admitting 
the facts to be as alleged by the plaintiff, and submitting their 
claims respectively to the decision of the court. 

A. Prescott, pro se. . 

J. Prescott, for the defendants. 
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Wipe, J. The first question is, whether the legacy given 
to the testator’s daughter Hannah lapsed by her death before 
the death of the testator, or vested, by the limitation over, in 
the testator’s grandchildren. And we think it very clear, that 
the legacy vested in the grandchildren, on the death of the tes- 
tator, by the limitation over to them after the death of the first 
named legatee. ‘The general rule is, that if a legatee die before 
the testator, the legacy is lapsed, and sinks into the residuum of 
the testator’s personal estate. But the rule does not extend to a 
legacy given over, after the death of the first legatee ; for in such 
case the legatee in remainder is entitled to have it immediately. 
Such a limitation in remainder of a legacy, or of personal property, 
is clearly valid according to all the authorities. 'Toller on Execu- 
tors, (4th ed.) 304. Bac. Ab. Legacies, E.1. 1 Roper on Leg. 
(Ist Amer, ed.) 333, 334, 394. 2 Pick. 472. The gift of the 
remainder to the grandchildren vested the whole legacy in them, 
as fully as if they had been expressly substituted in the room of 
the first legatee, in case of her death before the death of the 
testator. This must have been the intention of the testator, and 
there is no rule of law to prevent its taking effect accordingly. 

But this exception to the general rule as to lapsed legacies is 
not applicable to the legacy of $100, given to the testator’s 
daughter Hannah, and to the other legacies now in controversy. 
There is no limitation over of these legacies; and as Hannah 
and Martha Ann died before the testator, the legacies to them 
lapsed, and fell into the residue of the testator’s estate. And 
the same general rule will apply to the remainder to Martha 
Ann of the legacy of $400, given to John Prescott for life, if 
any part of the said legacy should remain at his death. So, 
also, the legacy to John S. Prescott, given upon condition, falls 
into the residue of the estate ; the same having become forfeited 
and void by the non-performance of the condition. 

The only remaining question is, who are entitled to the 
residue of the estate, after payment of the specific legacies. 
The rule is, that lapsed legacies of personal estate pass to the 
residuary legatee, if any there be, and if not, to the next of kin. 
This rule, by the common law, does not apply to lapsed devises 
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of real estate. The distinction is founded on another principle 
of the common law, by which a devise of real estate is limited 
in its operation to lands of which the testator was seized when 
he made his will. Hayden v. Inhabitants of Stoughton, 5 Pick. 
538. The foundation of this distinction is removed by the Rev. 
Sts. c. 62, $3, which provide that “dny estate, right, or 
interest in lands, acquired by the testator after the making of 
his will, shall pass thereby, in like manner as if possessed at the 
time of making the will, if such shall clearly and manifestly 
appear, by the will, to have been the intention of the testator.” 
This provision seems to remove the distinction between real 
and personal estate, so that now all legacies and devises pass to 
the residuary legatee. This point, however, is not material in 
the present case; as, after the making of his will, and before 
the making of the codicil, the testator had sold his real estate, 
and it is not stated that he died seized of any real estate. By 
a clause in the will it was provided, that if the estate of the 
testator should exceed the amount of the legacies therein 
given, then they should all be proportionably increased ; and if 
the amount of the estate should be less than the amount of the 
legacies, then the legacies should be proportionably diminished ; 
so that the legatees were to take the whole estate, and there 
could be no residue. But this provision is changed by the 
codicil, which substitutes other legatees, who were to take the 
residue of the estate, after the payment of the legacies given by 
the will, in case the amount of the estate should exceed the 
amount of those legacies, instead of the former legacies being 
increased, as provided in the will. By this provision in the 
codicil, it is clear, we think, that the surviving legatees therein 
named are entitled to the whole of the residue of the estate, 
after the payment of the legacies given by the will. For 
although specific legacies are given by the codicil, yet it is 
provided, that if the residue shall exceed the amount of the 
legacies given, the same shall be proportionally increased, so 
as to include the whole of the residue, after payment of the 


legacies given by the will. It was manifestly the intention of 


the testator to dispose of the whole of his estate. The claim, 
therefore, of his heirs at law cannot be maintained 


ee ee ee ee 


OCTUBER TERM 1843. 147 


Meader & wife v. Stone & others. 


A decree will be made, ordering the administrator with the 
will annexed to pay to the grandchildren of the testator, in 
equal shares, the sum of $500, which was given for the use 
of Hannah Prescott, and to which they are entitled by the 
limitation over to them; and further, that he pay the excess and 
residue of the testator’s estate, that may remain in his hands, | 
(after deducting and paying the legacies given in the will, and 
not lapsed nor forfeited, and the expenses of administration,) to 
the surviving legatees named in the codicil, in the proportions 
therein mentioned. 


Samurn A. Meaper & wife vs. Painenas Stone & others. 


Husband and wife cannot maintain a joint action of trespass quare clausum fregit, 
unless it appears that the wife had some interest in the close. 

Where a tenant at will of a house remains in possession, after refusing or neglect- 
ing to pay the rent that is due, and after the landlord has given him, in writing, four- 
teen days’ notice to quit, he cannot maintain an action of trespass quare clausum 
fregit against the landlord for entering the house with force and taking away 

_ the windows and inside doors thereof. 

A declaration which alleges that A. broke and entered a house, and committed an 
assault on B. therein, is not proved, as to the assault, by evidence that A., having 
a right to immediate possession of the house, entered the same and forcibly took 
away the windows of the room in which B. was sick in bed, without evidence 
that A. knew that B. was in the house. 


Trespass for breaking and entering the dwelling-house of 
said Samuel A., in Charlestown, and damaging the same, and 
assaulting, frightening, beating and injuring the female plaintiff. 
Trial on the general issue, in the court of common pleas. 
The judge, before whom the trial was had, signed the follow- 
ing bill of exceptions: 

« The plaintiffs offered the following facts in support of this 
action, to wit: That about the last of February 1842, said 
Samuel A. called on said Phinehas Stone and hired of him the 
house mentioned in the declaration, for one year, at a rent of 
$100 per annum, and moved into said house about the 3d of 
March following, and there continued to reside, with his family, 
until Saturday, the 23d of April following, when, about ten 
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o’clock in the morning, the defendants went to said house ; the 
said Phinehas procured a key of a Mrs. Pradex, who occupied 
the tenement adjoining Meader’s, there being one outside door 
and entry in common for the occupants of the said tenements, to 
unlock the lower doors in Meader’s house, but returned it to her, 
saying that it did not fit Meader’s door; and thereupon, said Phin- 
ehas and one of the other defendants procured a barrel, placed 
it under Meader’s window, broke out a pane of glass, unfast- 
ened the window on the inside, and effected an entrance into 
the house. All the defendants then entered the house, and 
took from the hinges the door leading from the entry to Meader’s 
lower room. The said Phinehas then closed the door of said 
Mrs. Pradex, where she was at work, and the defendants then 
went to the chamber of Mrs. Meader, the female plaintiff, where 
she was sick in bed, took out a window from her chamber, took 
the door of the same from its hinges, and did the same to every 
other room in the said house, except one of the attics, and took 
them away, after having remained from three fourths of an hour 
to an hour in the house. At this time, the said Samuel A. was 
at his place of business in Boston, and all the members of his 
family were absent, except his wife. As soon as the defendants 
left her premises, some of her neighbors who had taken care of 
her, and who saw-the said transactions of the defendants, went 
to her room —being, as they stated, afraid to go in while they 
saw the defendants there and hearing their language, which was 
ina “loud and angry tone” —and found her deeply agitated, 
and assisted her to a room of Mrs. Pradex, as she was exposed 
to the east wind, which was blowing fresh ; and on that evening 
she was much worse, and remained unable to do her work for a 
week or more. Upon this evidence, the plaintiffs’ cause was 
submitted to the jury. 

“The defendants, being called on for their defence, offered tu 
prove the following facts: That said Meader made an oral con- 


tract with said Phinehas Stone for his said house, for one year © 


from the said 3d of March, at a rent of $100 per year, to be 
paid monthly, at the end of each month: That, upon the rent 
of the first month becoming due, said Stone presented his bill to 
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said Meader, who promised to pay the same shortly, but neglected 
so to do; that about the 6th of said April, said Phinehas gave 
to said Meader a notice in writing, to quit the premises, agreea- 
bly to the statute in such case provided ; and that after the ex- 
piration of fourteen days therefrom, the said Phinehas, and the 
other defendants by his direction and request, entered and 
took possession of the house, and on that occasion did the acts 
testified to by the plaintiffs’ witnesses. But the judge ruled, 
that if these facts were proved, they would not avail the defend- 
ants to defeat the plaintiffs’ action; as they could not, under 
the circumstances, enter and commit the acts complained of, by 
force; and he instructed the jury, that if they believed the testi- 
mony of the plaintiffs, their verdict should be for them, with 
such damages as they thought reasonable under the circum- 
stances. It was admitted by the defendants, that if the plaintiffs 
were entitled to recover at all, they were entitled to the amount 
claimed, being $20, and the jury returned a verdict accordingly. 
Thereupon the defendants excepted to the foregoing ruling and 
instructions of the court.” 

Farley, for the defendants. ‘The action being trespass guare 
clausum fregit, it cannot be maintained by the husband and 
wife, as neither the declaration nor the evidence shows that the 
wife had any interest in the house. Serres v. Dodd, 2 New 
Rep. 405. And as the alleged assault on the wife is only an 
ageravation of the breach and entry of the house, the action 
cannot be maintained for the assault alone. 

The ground of the ruling and instructions in the court below 
was, that by the Rev. Sts. c. 104, $ 1, ‘‘no person shall make 
any entry into lands or tenements, except in cases where his 
entry is allowed by law; and in such cases, he shall not enter 
with force, but in a peaceable manner.” ‘This is similar to the 
English S¢. 5 Rich. II. c.8; and by “ force” is meant force in 
reference to some person, and not to the building. It was not 
intended to alter the law as to the action of trespass. Meader 
was a trespasser, by holding over, and cannot maintain an 
action for breaking and entering the house. A plaintiff must 
have legal possession, in order to maintain trespass for the viola 
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tion of it. In Ellis vy Paige, 1 Pick. 43, trespass quare clausum 
was maintained because the defendant did not allow the plain- 
tiff a reasonable time to quit. But where a tenant for a fixed 
period holds over, he cannot maintain such action against his 
landlord who makes a forcible entry. Sampson v. Henry, 13 
Pick. 36. 

It does not appear from the bill of exceptions that the defend- 
ants knew that Mrs. Meader was in the house. ‘That question 
should have been left to the jury. If the defendants did not 
know that she was in the house, they are not liable for an 
assault upon her. 

Willey, for the plaintiffs. In Sampson v. Henry, 13 Pick. 40, 
the court say, that though the plaintiff could not maintain an 
action for the forcible breach and entry of his house, yet the 
assault on his person and the abuse of his family, which were 
also charged in the declaration, were not merely matter of ag- 
gravation, but a distinct injury. Meader was tenant at will, 
by Rev. Sts. c. 59, $ 29, and was entitled to reasonable time to 
remove his family. Co. Lit. 56 6. 2 Bl. Com. 147. Rausing 
v. Stannard, 17 Mass. 282. Ellis v. Paige, 1 Pick. 43. What 
is a reasonable time is 2 question of law, to be decided on the 
circumstances of the case. In Ellis v. Paige, thirteen days 
after notice was held not to be a reasonable time. In the case at 
bar, as the tenant’s wife was sick in her bed, when the fourteen 
days’ notice to quit expired, that notice was not reasonable. If 
an Officer, in executing a writ of habere facias, had done the 
acts which were done by the defendants, he would have been 
answerable in damages. 

But if the notice was reasonable, yet the defendants could 
not enter by force. Rev. Sts. c. 104, $ 1. And force to 
the house is forbidden, no less than force to the person 
1 Hawk. c. 64, $26. 1 Russell on Crimes, (1st ed.) 414. 

Suaw, C. J. The court are of opinion, for two reasons, that 
this action of trespass quare clausum fregit will not lie. First, 
it is brought in the name of husband and wife, and it does not 
appear that the wife had any interest whatever in the premises, 
‘and therefore such joint action cannot be maintained. Second- 
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ly, the plaintiff cannot maintain such action, because if the facts 
were proved of which evidence was offered, the defendant had a 
full right of entry. Notice to quit, as required by law, (Rev. 
Sts. c. 60, $ 26,) had been given to the tenant; the time had 
expired ; and the tenant had no right to resist the defendants’ 
entry. He could no longer legally aver that the house was his 
close. See 1 Russell on Crimes, (Ist ed.) 413. 

But it is urged and relied on, in support of the action, that 
the owner cannot, even after such notice, enter by force. Rev. 
Sts. ¢ 104, $1. But we think, that however such entry by 
force might subject the landlord to penalties for a breach of the 
law, criminally, it confers no right of action on the tenant thus 
holding without any right of possession. Besides ; the declara- 
tion states no such entry by force as the ground of the action ; 
but the plaintiffs declare, in the usual form, against the defend- 
ants, for breaking and entering said Samuel A.’s dwelling- 
house, &c. To this point the case cited in the argument is an 
authority. Sampson v. Henry, 13 Pick. 36. 

Supposing enough is alleged in the declaration, if properly 
stated, to sustain a joint action for an assault and battery on 
the wife, we think the evidence, as stated in the bill of ex- 
ceptions, shows no assault on the wife. She was in bed, in one 
of the rooms; but it does not appear that the defendants knew 
that she was in the house. ‘There was no force, or threat, or 
demonstration of force, towards her. We have no doubt that 
an assault may be committed on one in a house, who is not 
seen or known to be there; as if one were wantonly to fire a 
loaded gun, and the ball should pass through a house where 
persons wese, it might be an assault on all of them. But the 
evidence shows no such case, and the cause was not put on 
this ground. In these respects the case differs entirely from that 
of Sampson vy. Henry, in which an actual and aggravated assault 
and battery were proved. 

The court are of opinion, that the evidence to prove the 
defendants’ right of entry ought to have been admitted, and 
that the fact, if proved, would have been a bar to any claim for 
damages on the ground of a breach of the plaintiffs’ close ; and 
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that the direction of the court of common pleas, to find a ver- 
dict for the plaintiffs, on the circumstances stated in the bill of 
exceptions, was incorrect. 

Verdict set aside, and a new trial granted. 


Bryan Morse vs. Ciry or Lowe... 


A collector of city taxes is “a public officer,” within the first section of the United 
States bankrupt act of 1841, and a debt which he owes the city in consequence 
of a defalcation in his office of collector, is a fiduciary debt. 

Fiduciary debts may be proved, under the United States bankrupt act of 1841, equally 
with other debts, if the creditors to whom they are due so elect; and if such credit- 


ors prove their debts and take a dividend, they are barred, like other creditors, by — 


the debtor’s discharge and certificate: Aliter, of fiduciary debts, which are not 
proved under the bankrupt act. 

A creditor proved a fiduciary debt, under the United States bankrupt act of 1841, 
for the purpose of preventing the debtor from obtaining a discharge from any of 
his debts: The circuit court of the United States soon after decided, that the 
owing of fiduciary debts would not prevent the debtor’s discharge from other 
debts ; and that fiduciary debts, if proved, &c., would be discharged: ‘The creditor 
thereupon petitioned the district court, before which he had proved his debt, to 
withdraw his claim and proof. The court granted said petition, and thereupon 
gave the debtor a certificate of discharge. Held, that said fiduciary debt was not 
barred by the debtor’s discharge. 


Trespass for an assault and false imprisonment. The 
parties submitted the case to the decision of .the court on 
an agreed statement of facts, which appear in the opinion 
given by 

Suaw, C. J. The plaintiff brings his action of trespass vz 
et armis against the defendant corporation, alleging an assault 
and false imprisonment; and the act relied on as an assault 
and false imprisonment was an arrest of the plaintiff on an 
execution issued on a judgment duly recovered by the defend- 
ants against the plaintiff, and a commitment thereon. ‘This 
arrest occurred on the 24th of June 18438, on an alias execu- 
tion to obtain satisfaction of the balance of about $6000 due 
on a judgment recovered in the court of common pleas, April 
term 1842, for the sum of $10,000. The ground on which 
this arrest was alleged to be illegal was, that the plaintiff, previ- 
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ously thereto, had oblained his discharge under the bankrupt 
law of the United States, of which the defendants had notice, 
and by which, as it was insisted by the plaintiff, they were 
bound, though obtained after their judgment had been ren 
dered. 

One question argued was, whether under these circumstances, 
an action of trespass vz et armis would lie, either against the 
officer or the judgment creditors. A question was also made, 
whether such action would lie against a corporation. But the 
decision of the court upon another part of the case has rendered 
it unnecessary to consider these questions further. 

It appears that this judgment for $10,000 was recovered by 
the city of Lowell against the plaintiff, as collector of taxes, and 
upon an alleged defalcation, in that office, in rendering his 
accounts and making his payments. The plaintiff filed his 
petition in bankruptcy, in February 1842, and was then de- 
creed a bankrupt. The 6th of September 1842 was assigned 
as the time for hearing his petition for his discharge. Previ- 
ously to that time, viz. on the 22d of August 1842, the city 
filed and proved their claim against the plaintiff; and it appears, 
by the facts agreed, that their purpose in so doing was to ena- 
ble them to oppose his petition for a discharge. They proposed 
to oppose his discharge, on the ground that the debt due to 
them was a debt from him as a public officer and defaulter ; and 
so, being a fiduciary debt, within the meaning of $¢ 1 and 4 of 
the United States bankrupt law, he was not entitled to any 
discharge. A few days before the day assigned for hearing the 
plaintiff ’s petition for a discharge in the district court, an opin- 
ion was pronounced by the judge of the circuit court, Mr. 
Justice Story, in another case, (Matter of Tebbetts, 5 Law Re- 
porter, 259,) in which it was held, that the fact of owing a 
fiduciary debt, if the petitioner also owed other debts, did not 
prevent him from being decreed a bankrupt: That it was 
optional with a creditor, holding such a debt, to come in 
and prove it under the commission, and share the assets part 
passu with other creditors; it not being inequitable, as against 
them, to take an equal dividend with them of the assets of the 
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common creditor: That if such fiduciary ‘creditor did elect so to 
come in and prove a debt, and entitle himself to a dividend, he 
should be bound by the discharge decreed to the bankrupt, if 
he should obtain one; but if such fiduciary creditor did not 
elect so to come in and prove the debt, the discharge, though 
general in its terms, would not bar any remedy the creditor 
might have for such fiduciary debt. 

This adjudication, emanating from such a source, seemed to 
be regarded by the city and their legal advisers as an authori- 
tative declaration of the law, at least for this circuit. And as 
their object in proving their debt was not to take a dividend, 
but to oppose any discharge which would bar their debt; and as 
under the law thus decided this became wholly unnecessary, 
and would. even defeat their object if the discharge was granted, 
by barring their remedy ; it indicated the course which they 
ought to pursue. They therefore immediately petitioned 
the district court for leave to withdraw their claim and 
proof ; and after notice, and cause shown, this petition was 
granted. 

In this state of the case, two questions arise: 1. Whether 
the defendants would have been barred from further proceed 
ings on their judgment and execution, if they had kept aloof 
and not proved their debt: 2. Whether, having once proved 
their debt, although afterwards permitted to withdraw thep 
claim and proof, they are replaced in the same situation as if 
they had not proved it. 

We can have no doubt that the debt due from the plaintiff te 
the defendants was a fiduciary debt, within the meaning of the 
bankrupt law. The first section of the bankrupt act extends to 
all persons “ owing debts which shall not have been created in 
consequence of a defalcation as a public officer, or an executor, 
administrator, guardian or trustee, or while acting in any other 
fiduciary capacity.”” The plaintiff was a public officer, specially 
entrusted with the duty of collecting the revenues of the city, 
and is within the letter and spirit of the act. The court are of 
opinion, that by the true construction of the bankrupt law, a 
fiduciary creditor, if he does not choose to avail himself of the 
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proceedings under the commission, is not bound by the dis- 
charge. When the proceedings are instituted by the voluntary 
act of the bankrupt himself, they are uniformly regarded and 
treated, in the act, as done for the benefit of the bankrupt. The 
obvious, and perhaps the only benefit to him, is the discharge. 
But it is quite clear that, to some extent, fiduciary debts are 
regarded as privileged ; and if the petitioner owes none but fidu- 
ciary debts, he cannot thus, by his voluntary act, commence 
these proceedings, and obtain his discharge. Now the only 
way in which this privilege can be upheld is, to allow to the 
fiduciary creditor the option either to come in and share with 
the other creditors in an equitable distribution of the assets, and 
enjoy the other privileges of creditors, which as against them 
he has a right to do, or to elect not to prove, and not to 
be barred of his remedy. But whatever we might have 
thought, had this been an original question, we think this con- 
struction is now sustained by a greatly preponderating weight 
of authority. [See post. 430.] 

2. But the more material question is, whether the defendants 
are barred in consequence of having proved their debt, although, | 
before the petition for a discharge was acted upon, or any divi- 
dend made, they were permitted by the district court to with- 
draw their claim and proof. 

The ground on which it is held, that if a fiduciary creditor 
prove his debt, he shall be barred by the discharge, is not any 
rule of positive law, but because it is unreasonable and mani- 
festly inequitable, both as to other creditors and also to the 
debtor, that a party shall enjoy the privilege and benefits of 
a particular relation, without being affected with the burdens 
and disabilities incident to that relation. To apply this rule: 
We suppose the reason why a creditor is bound by the dis- 
charge, is because he takes his dividend and exercises all the 
rights of a creditor. But by the mere proof of his debt, which 
may be made at the first meeting, he does not necessarily obtain 
a dividend, or enjoy other advantages as a creditor. We 
think, therefore, it is competent for the court which has the 
general jurisdiction over the subject, to decide, on his applica- 
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tion, whether he shall have leave to renounce the relation of 
creditor, and stand on his original rights. This the court did do 
in the present case, and therefore we are of opinion that the 
defendants were placed in statu quo. 

It was stated in the argument, that the proof of the debt still 
remained on the files of the court ; but it is equally true that in 
consequence of the defendants’ renunciation of their rights, by 
leave and order of the court, they could no longer claim to stand 
in the relation of creditors, for any purpose. 

The case of Butler v. Hildreth, 5 Met. 49, was relied on as 
an authority to show that the election of one remedy, although 
afterwards renounced, was a bar to another. But that case, 
we think, does not apply. It was not merely an election of 
remedies. It was a case where it was optional with the plain- 
tiff, an assignee, to affirm or disaffirm a sale of goods by the 


insolvent debtor. The adoption of one was, per se, an exclusion 


of the other. By claiming the goods, he necessarily disaffirmed 
the sale, and renounced all claim to the price. By demanding the 
price, he affirmed the sale. It was not, therefore, merely an 
election of one among several remedies, to enforce the same 
right. The present was a case of election of remedies for the 
same right — the security and collection of a debt ; and we are 
of opinion, that the defendants, when by leave of court they 
withdrew their claim under the commission, had not passed the 
stage at which they had a right to make their election. They 


were therefore not barred by the plaintiff’s discharge ; they had | 


a good right to pursue their remedy, by the arrest of the plain- 
tiff on their execution; and therefore this action cannot be 
maintained. 
Plaintiff nonsutt. 
Hopkinson & Morse, for the plaintiff. 
S. Ames, for the defendants 
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Lucinpa Van Vronker vs. Zepina Eastman. 


Under the Rey. Sts. c. 107, § 18, which provide that a party who is entitled to 
redeem mortgaged land may bring a suit, by bill to redeem, at any time within 
the three years limited for the redemption, the filing of such bill is the com- 
mencement of the suit. . 

A wife who executes, with her husband, a mortgage of his land, and releases her 
right to dower therein, is entitled to redeem, after his death, and take her dow 
er, by paying her due proportion of the mortgage debt; and this proportion is 
to be adjusted according to the value of her life estate in one third, com- 
pared with the value of the residue of the estate, including the reversion in her 
third. part. 

A. made and caused to be recorded, pursuant to S¢. 1819, c. 156, a written con- 
tract with V. to erect a house on V.’s land and furnish the materials: After A. 
-had erected the house, V. mortgaged said land, and his wife executed the 
mortgage deed and released her right to dower; the mortgagee not being aware 
of said contract between A. and V.: A. afterwards caused the house to be sold, 
under the provisions of said statute, and the assignee of the mortgage purchased 
it, and paid therefor 500: After V.’s decease, his widow brought a bill in equity to 
redeem the mortgaged estate. Held, that she was entitled to redeem, on paying 
her due proportion of the mortgage debt, without paying any part of the §500 
which the assignee of the mortgage had paid as aforesaid; and that she was there- 
upon entitled to dower in the land and house. 

Where the assignee of a mortgage, made to secure payment of a note for $70C 
in two years with interest semi-annually, took possession of the mortgaged 
premises under a judgment, after the expiration of the two years, and received 
rents and profits, and the widow of the mortgagor afterwards brought a bill in 
equity to redeem, it was held that in computing the sum due on the mortgage, 
annual rests should be made; that the sums paid by the defendant, the first 
year, for repairs, taxes, &c. should be deducted from the gross rents received by 
him, and the balance be taken as the net rents; that the interest on the note, 
for the first year, should be added to the principal, the net rent be deducted 
from the aggregate, and the balance become a new principal; and so from year 
to year, to the time of judgment. 


Tuis was a bill in equity, filed on the 29th of December 1841, 
in which the plaintiff alleged that her deceased husband, Henry 
Van Vronker, on the 9th of December 1831, while she was his 
wife, was seized of a parcel of land in Lowell, with the buildings 
thereon, and made a mortgage deed of the same, on said day, to 
Daniel Wild, jr. to secure payment of a promissory note, made 
to said Daniel by said Henry, for $700, payable in two years 
with interest semi-annually; that the plaintiff executed said 
deed, with her said husband, and thereby, as against said Dan- 
iel and his assigns, released all claim to dower in said mortgaged 
premises: That on the 14th of December 1831, said Daniel as- 
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signed the said mortgage and note to the defendant for a valua- 
ble consideration: That said Henry died on the 3d of March 
1836, leaving the whole principal of said note due and unpaid : 
That at the March term 1838, of the court of common pleas 
in this county, judgment was rendered in favor of Zachariah Shel- 
don, upon his petition for the benefit provided by the statute re- 
lating to the lien of mechanics and others, and it was thereupon 
ordered and decreed by said court, that the estate of said Henry 
and his heirs should be sold according to said statute, and that 
a warrant for the sale thereof was issued, which warrant was 
executed on the 28th of July 1838, by a sale thereon of all the 
right, title and interest, which said Henry and his heirs had in 
said parcel of land, to the defendant; which right, title and in- 
terest were conveyed to the defendant by the officer who exe- 
cuted said warrant: That the defendant, on the 2d of January 
1839, under and by virtue of said last mentioned sale and con- 
veyance, and by virtue of said mortgage, entered upon and had 
ever since held possession of said land, receiving and appropri- 
ating to his own use all the rents and profits thereof: That the 
plaintiff had never released her right of dower in said mortgaged 
land and buildings, except as against said mortgage, and was 
entitled to have dower therein, and in the equity to redeem the 
same: That she, on the 2d of January 1839, and on divers 
days before and since, had offered and tendered to the defend- 
ant to redeem said mortgage, and that she still desired and was 
ready to pay to him such sum as might be found due from her, 
for and towards such redemption, or to contribute thereto, in 
such manner and proportion, and to perform such condition in 
the premises, as the court might require of her: That the de- 
fendant. denied her right to dower in said equity of redemp- 
tion, and refused, though requested, to exhibit any account, or 
otherwise to account to her for the rents and profits of said es- 
tate; excluded her from said estate ; and was proceeding to 
make the title thereto absolute, under said mortgage, to the 
exclusion of the plaintiff. 

The prayer of the bill was, that the defendant might make 
answer on oath, and that the plaintiff might be at liberty to 
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redeem said estate, or to contribute towards the redemption 
thereof. 

The defendant in his answer (admitting most of the allega- 
tions in the bill) averred that the plaintiff, after her husband’s 
death, remained in possession of the mortgaged premises until Jan- 
uary 2d 1839, though the whole principal of the sum, for which 
they were mortgaged, was due and unpaid; that her husband’s 
estate was insolvent ; that while the plaintiff was in possession 
of the premises, viz. on the 25th of February 1838, the defend- 
ant brought a suit against her, to recover possession of said prem- 
ises, for breach of the condition of said mortgage, and for the 
purpose of foreclosure, and recovered conditional judgment 
against her, for possession, at the September term 1838, of the 
court of common pleas; that at the time when said judgment 
was rendered, $818°41 was the sum due on the mortgage ; and 
that the costs of suit were taxed at $13-78: That onthe 12th 
of December 1838, the amount due on the mortgage remained 
unpaid, and the defendant then sued out a writ of possession, 
on said judgment, on which writ he was duly put into possession 
of the mortgaged premises on the 3d of January 1839, and 
had since been in peaceable possession, till service upon him of 
the plaintiff's bill; no tender, nor request to render an ac- 
count, having been made on him by the plaintiff, or in her be- 
half: That Henry Van Vronker, the plaintiff’s husband, on the 
Ist of September 1831, made a written contract with Zachariah 
Sheldon, wherein said Sheldon covenanted with him to erect a 
dwelling-house on said premises, and furnish materials for the 
same, and said Henry covenanted with said Sheldon to pay him 
therefor $1250 in certain specified instalments ; which contract 
was duly recorded in the registry of deeds, on the 23d of No- 
vember 1831, and before the date of said mortgage: That said 
Sheldon, pursuant to said contract, erected and finished the 
house, which was accepted by said Henry; whereby, and by 
force of the statute in such case made, said Sheldon had a lien 
upon said land, and proceeded to enforce the same by petition, 
judgment and sale, as in the plaintiff’s bill is stated: That the 
defendant purchased the premises at said sale thereof, for the 
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sum of $500; the sum due to said Sheldon being $ 424-27, and 
the cost of process $18:03: That the defendant did not enter 
upon the premises by virtue of the deed received of the officer 
who made said sale, but solely by virtue of the mortgage. 

The defendant further averred, that when the mortgage was 
assigned to him, and for a long time after, he had no knowledge 
of said contract and claim of Sheldon, but believed the premises 
to be free of al]l incumbrances prior to the mortgage, and was 
compelled, in order to save his rights under the mortgage, to re- 
move said Sheldon’s incumbrance: That $500, so as afore- 
said paid by the defendant, together with the amount due on the 
mortgage, was the full value of the premises; and that he was 
ready to release the premises to the plaintiff, on her paying said 
sums, with interest thereon, deducting the amount of rents and 
profits received by him over and above the sums that he had 
expended in reasonable repairs and improvements, and paid for 
taxes and other necessary expenses in the management of the 
premises. 

The defendant denied the plaintiff's right to redeem said 
mortgage, because he had been in peaceable possession, for con- 
dition broken, more than three years before the service of the 
subpcena on him in this suit; but if the court should hold other- 
wise, then he insisted that $500, paid by him as aforesaid, 
should be added to the amount due on the mortgage. He also 
denied that the plaintiff had ever called on him to render an 
account. 

This case was heard on the bill and answer. 

SS. Ames, for the plaintiff. The plaintiff has a right to re- 
deem; Gibson v. Crehore, 3 Pick. 475; Eaton v. Simonds, 14 
Pick. 98 ; and the only question is, how much she shall pay. 
The incumbrance of the mechanics’ Jien, under St. 1819, c. 156, 
does not affect her right; for she holds her dower discharged of 
all incumbrances created by her husband. Co. Lit. 46 a. Fitz. 
N. B. 150. 1 Cruise’s Digest, Tit. 6, c. 3,$ 40. Park on Dow 
er, 237. And she is entitled to dower in the improvements 
made on the land by her husband, before he alienated it. The 
earliest period of the conditional alienation was Nov. 23d 1831, 
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when the contract with Sheldon was registered ; at which time 
the house (as the plaintiff is prepared to prove) was finished 
But if the date of that contract were the time of the conditional 
alienation, yet the plaintiff would be entitled to dower in the 
improvements. ‘The rule, which excludes from dower in im- 
provements, applies only to a purchaser who makes them after 
he has paid for the estate. Powell v. Monson & Brimfield 
Manufacturing Co. 3 Mason, 459. The absolute alienation, 
by foreclosure, was not made till after the improvements were 
completed ; and dower is to be taken according to the value 
of the land at the time of such alienation. Hale v. James, 
6 Johns. Ch. 258. Foreclosure operates as a new purchase. 
Goodwin v. Richardson, 11 Mass. 469. 

Robinson, for the defendant. If the plaintiff is entitled to 
dower at all, the $500 paid on Sheldon’s process is first to be 
deducted from the value of the estate, or she is first to pay her 
proportion of that sum. The mechanics’ lien was paramount to 
the defendant’s right under the mortgage ; and as Sheldon coula 
hold against the defendant, the defendant, having removed that 
lien, can hold to the amount thereof against the plaintiff. See 
Gore v. Brazier, 3 Mass. 544. Ayer v. Spring, 9 Mass. 8, ana 
10 Mass. 80. Catlin v. Ware, 9 Mass. 218. Webb v. Town:- 
end, 1 Pick. 21. 

Wiper, J. Upon the facts alleged and admitted by the 
bill and answer, we are of opinion, that the plaintiff is entitlea 
to redeem the mortgaged premises, by paying her due pro- 
portion of the mortgage debt. The bill was filed within 
three years after the defendant took possession of the premises 
under his judgment against the plaintiff for possession ; and this 
unquestionably was the commencement of the present suit, 
and sufficient to prevent the foreclosure of the mortgage, as 
to the plaintiff’s right in equity to redeem the same. 

The only remaining question is, upon what terms the plain- 
tiff has a right to redeem the mortgage. The defendant’s 
counsel contends, that she is bound not only to pay her pro- 
portion of the mortgage debt, but also of a preéxisting lien 
on the estate, which the defendant, to protect his mortgage, 
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has been compelled to pay. But there is no ground for such 
a claim, The preéxisting lien, and the consequent building 
and improvement of the premises, were created and made by 
the plaintiff’s husband, and she clearly is not bound by the 
lien, and is entitled to her dower in the premises, including 
the building and improvements made thereon by her husband 
If the defendant had no knowledge of the lien, as he alleges 
in his answer, it was his misfortune ; but this does not affect 
the plaintiff’s right. We are therefore of opinion that the 
- plaintiff is entitled to dower, and has a right to redeem the 
mortgage, by paying her due proportion of the mortgage 
debt. 

The case is accordingly referred to a master, to state an 
account, ascertaining the amount due on the mortgage, and 
to ascertain and report the value of the plaintiff’s right of 
dower, as compared with the residue of the estate, including 
the reversion after the decease of the plaintiff. If the plaintiff 
had an estate in fee, in one third of the mortgaged premises, 
she would be bound to pay one third of the mortgage. debt 
and interest. But as she has only a life estate in the dower, 
the payment of the full third part would be unjust. The value 
of her life estate is to be adjusted by taking into consideration 
her age, and the state of her health, and by ascertaining the 
value of the residue of the estate, including the reversion of her 
third part ; and her proportion of the debt she is bound to pay 
will be according to the proportional value of her estate, and 
that of the defendant. Swaine v. Perine, 5 Johns. Ch. 493 
Gibson v. Crehore, 5 Pick. 162. 

At the October term 1844, the master to whom this case 
was referred returned his report, in which he had stated an 
account, &c., as directed by the court, and found due on’ the 
mortgage, after deducting the rents, &c., the sum of $639°37. 
He also reported that the plaintiff should pay $150°48 of said 
sum. : 
The defendant excepted to this report, because the master 
“adopted the following method of calculating interest. First, 
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he has calculated the amount due on the note, without interest, 
to October Ist 1844, the day of the date of said report. Sec- 
ondly, he has taken an account of the expenses for repairs, 
with interest from the time of the respective payments. 
Thirdly, he has taken an account of the rents and profits, 
with interest from the date of each item, and has then added © 
together the two former sums, and subtracted the latter: 
Whereas he should have calculated the interest for six months, 
and then added the expenses for taxes and repairs, and then 
deducted the rents and profits for six months, so as to. make 
semi-annual rests during the whole time ; by which method the 
sum of $717-16 was due on said mortgage, on said Ist of 
October 1838.” 

Robinson, for the defendant, cited Gibson v. Crehore, 5 Pick. 
146. Dean v. Williams, 17 Mass. 417. Fay v. Bradley, 
2 Pick. 194. 

SS. Ames, for the plaintiff, cited Wilcox v. Howland, 23 Pick. 
167. Greenleaf v. Kellogg, 2 Mass. 568. Hastings v. Wiswall, 
8 Mass. 455. Reed v. Reed, 10 Pick. 400, 401. 

Saaw, C.J. The account must be reformed by making an 

nual rests. 1. State the gross rents, received by the defendant, 
to the end of the first year. 2. State the sums paid by him 
for repairs, taxes, and a commission for collecting the rents,* 
and deduct the same from the gross rents, and the balance 
will show the net rents to the end of the year. 3. Compute 
the interest on the note for one year, and add it to the prin- 
cipal, and the aggregate will show the amount due thereon 
at the end of the year. 4. If the net annual rent exceeds 
the year’s interest on the note, (as it will,) deduct that rent 
from the amount due, and the balance will show the amount 
remaining due at the end of the year. 5. At the end of the 
second year, go through the same process, taking the amount 
due at the beginning of the year as the new capital to compute 
the year’s interest upon. So to the time of judgment. 


*See 5 Pick. 161. 16 Pick. 51. 
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Benzgamin F. Butter vs. Lucy Breck. 
Tue Same vs. James Leavirt. 


A husband, though an infant, is liable for debts contracted by his wife before 
marriage. 

An infant whose estate is assigned under the insolvent law of 1838, cannot revoke 
a transfer of property previously made by him in payment of his wife’s debts con- 
tracted before marriage, so as to vest that property in his assignee. 

An assignment of an insolvent debtor’s estate does not revoke an order previously 
drawn by him, bond fide, on one of his debtors, in payment of one of his cred- 
itors, and accepted by the drawee, though the order be not paid at the time of 
the first publication of the notice of the issuing of the warrant to the messenger. 

an a suit by the assignee of an insolvent debtor, under St. 1841, c. 124, § 3, to re- 
cover the value of property alleged to have been transferred by the debtor in 
preference of one of his creditors, the burden of proof is on the plaintiff, to show 
that the creditor had reasonable cause to believe, when the property was trans- 
ferred to him, that the debtor was insolvent. 


Tue first of these actions was trover, brought by the assignee, 
under St. 1838, c. 163, of Charles H. Bodge, an insolvent 
debtor, to recover the value of nine beds, &c. Writ dated 
February 8th 1842. ‘Trial in the court of common pleas, 
before Allen, J. who signed the following bill of exceptions : 

The assignment of said Bodge’s estate to the plaintiff was 
proved by the deed of a master in chancery, duly executed. 
It appeared in evidence, that said Bodge was twenty years old on 
the 3d of February 1842; that he was married on the 15th 
of January 1842, to his present wife, who had been, for several 
years before, and then was, keeping a boarding-house in Lowell, 
in which business she had contracted some debts. Among 
other debts contracted by her in said business, was one to the 
defendant, of about $40, and a debt to one Clark, of about 
$30; the latter being for borrowed money, for which she had 
given her note. On the 17th of the same January, the defend- 
ant called on said Bodge— she having previously sued out 
two writs on the demands aforesaid, and having authority from 
said Clark to commence a suit in his name for his debt —and 
demanded payment of both said demands. The defendant 
had control of the note in favor of Clark, and was authorized 
by him to make any adjustment of his claim. It was then 
agreed that the defendant should take the property now in 
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dispute, being property which said Bodge’s wife had owned 
and used in her said business, and that it should be received 
in payment of the debts aforesaid. Bodge and his wife then 
joined in a bill of sale of said property to the defendant, in 
common form, wherein the property was valued at $90. 
Thereupon there was a delivery of the .property, which was 
taken by the defendant to her house. The note of Clark 
was not at Bodge’s house when the business was transacted, 
‘and was not delivered to Bodge ; nor was there a formal dis- 
charge in writing of the defendant’s claim, until after the first 
publication of the notice of Bodge’s insolvency, which was 
made on the 20th of the same January. On the 27th of the 
same January, Bodge and his wife undertook to revoke, by 
deed, the sale which had been made to the defendant, and 
the deed was exhibited to the defendant, and a demand of the 
property was made on behalf of the messenger appointed by 
the master in chancery to take charge of the effects of Bodge ; 
and before the commencement of this action, a like demand 
was made on the defendant by the plaintiff. 

Other evidence was submitted to the jury by the _plain- 
tiff, for the purpose of showing the insolvency of Bodge, 
and his knowledge thereof, and the defendant’s knowledge 
thereof, at the time when said bill of sale was made. The 
defendant, on the other hand, submitted evidence to show 
that Bodge was not insolvent, nor believed by her to be so, 
at said time, and that, in fact, his property, at the time of 
said sale, and of his application to the master in chancery, 
was sufficient for. the payment of his debts and liabilities. 

The plaintiff contended, first, that he was entitled to recover 
because Bodge, being an infant, was not liable for his wife’s 
debts previously contracted, except for necessaries, and that 
any payment of said debts could, on that ground, be avoided 
by him or his assignee; and that the contract of sale had 
been revoked. Secondly, that Bodge could not convey the 
property to the defendant, in consideration of an agreement to 
pay his wife’s debts (whether for necessaries or not) to a third 
person, so that it could not be avoided as aforesaid ; and that 
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the plaintiff was entitled to recover so much of the property as 
went in payment of Clark’s debt. Thirdly, that Bodge could 
not, for a past consideration, make a conveyance which he, or 
his assignee, could not avoid. 

The judge instructed the jury, “that the sale by Bodge to 
the defendant, if there was no inadequacy in the amount of 
consideration, was valid, and could not be afterwards avoided, 
in either of the ways in which it was attempted to be done, 
on account of the infancy of Bodge ; and he left it to the jury 
to find whether or not the sale was void, as being against the 
provisions of the insolvent laws; to wit, that if the defendant, 
at the time she received said property in payment of her debt, 
had reasonable cause to believe the said Bodge was insolvent, 
the plaintiff was entitled to recover; and that the burden of 
proof, upon this point, was upon the plaintiff; that if this was 
not proved to the satisfaction of the jury, the defendant was 
entitled to their verdict, so far as related to this point in the 
case.” 

The verdict was for the defendant, and the plaintiff alleged 
exceptions to the foregoing instructions. 

Butler, pro se. Bodge, though an infant, is within the insol- 
vent act of 1838; for by § 1, “ any debtor, who shall desire to 
take the benefit of this act, may apply,’ &c. See The People v. 
Mullin, 25 Wend. 698. But he is not liable for his wife’s 
debts, except debts for necessaries, and therefore cannot evade 
the insolvent act, as he attempted to do, by paying any other 
of her debts. He obtained no discharge from the debt, and 
he did not get the note until after publication of the messen- 
ger’s notice. He might therefore well avoid the sale ; and his 
assignee has all his rights. 

By St. 1841, c. 124, $3, an assignee may recover the value 
of property transferred by the debtor with intent to give a 
preference to a preéxisting creditor, unless the debtor had 
reasonable cause to believe himself solvent; ‘ provided the 
creditor, when accepting such preference, had reasonable cause 
to believe such debtor was insolvent.’ This is declared to 
be an extension of the provisions of S¢. 1838, c. 163; but it 
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is no extension of the remedy against preferences, if the burden 
still rests on the assignee to prove that the preferred creditor 
had reasonable cause to believe that the debtor was insolvent. 

S. Ames & Wentworth, for the defendant. An infant is not 
bound by his promises, but he is under liabilities from which 
he cannot escape. He may contract marriage; and he there- 
by takes his wife’s property, and is liable to pay her debts. 
Paris v. Stroud, Barnes, (3d ed.) 95. Reeve Dom. Rel. 234. 
Roach v. Quick, 9 Wend. 238. 20 Amer. Jurist, 280. 

When an infant pays, even if he was not bound to pay, he 
waives his privilege, and cannot revoke the payment till he 
comes of age. Holmes v. Blogg, 8 Taunt. 508. Roof v. Staf- 
ford, 7 Cow. 179. M? Coy v. Huffman, 8 Cow. 84. 

The St. of 1841, c. 124, was intended to protect vendees 
as well as other creditors of an insolvent ; and the ruling, as to 
the burden of proof, was therefore clearly right. 

As an infant can institute no process, except by prochein 
amy, to obtain the benefit of the insolvent act, it would seem 
that he is not within the provisions of that act. 


The second action was assumpsit for money had and re- 
ceived by the defendant, which the plaintiff, assignee as afore- 
said, sought to recover for the benefit of Bodge’s creditors. 
The facts were these: On the 17th of January 1842, Bodge’s 
-wife owed the defendant about $75 for groceries used in her 
boarding-house before her marriage; and on that day the 
defendant called on Bodge for security. Bodge and his wife 
thereupon agreed to convey certain property to the defendant, 
in payment of $50 of said debt, and that the residue should be 
paid by orders drawn by Bodge on certain persons who had 
boarded with his wife before her marriage, and owed her for 
board. On the same day, in pursuance of this agreement, said 
property was delivered to the defendant, and said orders were 
also made and delivered to him, and were accepted by the 
drawees. Before this action was commenced, the defendant 
had received of said drawees part of the amount of said orders, 
in money ; but he received no part thereof until after the first 
publication of notice of Bodge’s insolvency. 
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The same proceedings were had in this case, as in the pre- 
ceding, to wevoke the agreement aforesaid; and the lke de- 
mands were made on the defendant. Similar evidence was 
also given at the trial; and the plaintiff (among other things) 
contended that the said orders were revoked, and that said first 
publication was notice of the revocation thereof, as the money 
had not then been paid thereon. 

Allen, J., before whom this case also was tried, instructed 
the jury as they were instructed in the first case, and on their 
returning a verdict for the defendant, the plaintiff alleged 
exceptions. 

Butler, pro se. 

Wentworth, for the defendant. 


Dewey, J. 1. There was a sufficient consideration for tne 
transfer of the goods and the drawing of the orders by Bodge, 
inasmuch as he, by his marriage, became liable to pay his wife’s 
debts contracted before her marriage. Nor does the fact that 
Bodge was an infant at the time of his marriage, and when 
these actions were commenced, vary the nature of his liability 
in this respect. This liability of a husband for his wife’s debts 
is incidental to the marriage, which of itself vests in him all 
her personal chattels, and the right to reduce to possession all 
her choses in action, and therefore properly subjects him to 
the payment of her debts. Roach v. Quick, 9 Wend. 238. 
Reeve Dom. Rel. 234. | 

2. There being a sufficient consideration for the transfer of 
the goods and the drawing of the orders, we think the facts, 


which were offered to show a revocation of the transfer of the ~ 


goods, were entirely inadequate to avoid the transfer and vest 
the property of the goods in the assignee. The transfer of the 
goods by Bodge, accompanied by delivery, for the purposes 
stated, could not be defeated by the attempted disaffirmance of 
the contract of sale and delivery. The attempt to revoke the 
orders, after they were accepted, was equally ineffectual. Nor 
did the debts due from the drawees pass to the plaintiff by the 


assignment of Bodge’s property to him, though they had not 


paid the orders when the assignment was made. 
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3. The ruling of the court, that the burden of proof was with 
the plaintiff, to show that the defendants, when they took the 
transfer of the goods, &c. had reasonable cause to believe that 
Bodge was insolvent, was in conformity with the proper son- 
struction to be given to St. 1841, c. 124, $ 3. 

Exceptions overruled. 


Joun H. Ricuarpson & others vs. Georae WHEATLAND. 
Grorce Wueatwuanp, Jr. vs. THe Same. 


A testator devised land to his daughter H. during her life, and to her husband W. during 
his life, and at the decease of H.and W. to be divided among the heirs of H. Held, 
that the remainder, after the termination of the life estates of H. and W., was contin- 
gent until the death of H., and vested, on her death, in those who were then her heirs 
at law. 


TuHEsE were actions of trespass upon the case, in each of 
which the declaration alleged that the defendant, on the 25th of 
September 1843, was tenant for his own life of a certain lot of 
land in Cambridge, called the “‘ Hotel Estate,” and on that day 
felled, cut down, and destroyed, three elm trees there standing 
and growing for timber, and converted them to his own use, 
whereby the reversionary interest in said land had been in- 
jured. Each case was submitted to the court on an agreed state- 
- ment of facts. In the first action, those facts were as follows: 

The defendant is tenant for life of the premises described in 
the plaintiffs’ writ, and does not deny that he has committed 
waste. The plaintiffs claim the reversion in fee ; but the de- 
fendant denies that they have any interest in the estate. Both 
parties claim under John Richardson, who died May 3d 1837, 
leaving a will, dated April 23d 1837, and proved and allowed 
on the 27th of June 1837, and which, it is agreed, (if compe- 
tent to be proved,) was actually drawn up before the 18th of 
April 1837, though not signed till said 23d of April. Said will 
is to be taken as part of the case. The defendant, and his wife 
Hannah B. Wheatland, a daughter of the said testator, who took 
life estates in the locus described in the plaintiffs’ writ, by said 
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will, were both living at the testator’s death. They had a child 
born April 12th 1837, who died on the 18th of that month, and 
another child (the plaintiff in the second action) born October 
Qist 1839. Said Hannah, wife of the defendant, died on the 


15th of March 1840. Two of the plaintiffs, viz. John H. and ~ 


George W. Richardson, are the sons of said John Richardson, 
and the other plaintiffs are the children of his two daughters who 
died during his life. Said John H. and George W. Richardson 
and said Hannah B. Wheatland were the only children of said 
John Richardson who survived him; and said John H. and 
George W. both had children living at the making and at the 
execution of the said will, and at the death of the testator. 

If the plaintiffs have sufficient interest in the estate to enable 
them to maintain any action for waste, they shall have judgment 
for $ and costs ; otherwise, the defendant shall have judg- 
ment. 

In the second case, the foregoing facts, so far as they were ap- 
plicable, were also agreed by the parties, and there was a like 
agreement as to the judgment to be rendered. 

The clause in the will of said John Richardson, on which the 
question in these cases depended, was as follows: ‘ Seventh. 1 
give and bequeath to my daughter, Hannah B. Wheatland, wife 
of George Wheatland, Esq., the East Cambridge Hotel Estate, 
called the Union Hotel, being all the real estate I own in East 
Cambridge, to her during her life, and to her husband, George 
Wheatland, during his life, to be kept in repair out of the income 
thereof ; and at the decease of said Hannah B. Wheatland, and 
said George Wheatland, to be divided among the heirs of said 
Hannah ; possession to be had in two years after my decease.” 

These cases were argued at Salem, November 9th 1843, by 
Ward, for the plaintiffs in the first action and for the defendant 
in the second action, and by C. P. Curtis, for the defendant in 
the first action and for the plaintiff in the second action. The 
opinion of the court was delivered at Boston, January 15th 1844. 

Suaw, C.J. Both these are actions of the case in the nature of 
waste. The first is brought by the sons, and the children of de- 
ceased daughters of John Richardson deceased, alleging that they 
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have the next estate of inheritance expectant on the determination 
of the defendant’s life estate, and that they are entitled to recover 
damages for the alleged waste. ‘The second action is brought 
by a minor child of the defendant, alleging that he has the next 
immediate estate of inheritance, and that the right to recover 
damages is in him; it being admitted that some waste has been 
done. Fay v. Brewer, 3 Pick. 203. The question is, which of 
the parties, if either, can maintain the action; and this depends 
upon the construction of the seventh clause of the will of John 
Richardson, under whom all the parties claim. [Here the judge 
recited that clause in the will.] 

It appears, by the facts agreed,’ that Mr. and Mrs. Wheatland 
had no child living at the decease of the testator, they having 
lost an infant child who was born a short time before the execu- 
tion of the will, but survived afew days only. Afterwards, in 
1839, George Wheatland, jr., the plaintiff in the second of 
these actions, was born ; and in 1840, Mrs. Wheatland died. 

It is contended by the testator’s heirs; that as Mrs. Wheatland 
had no child living at the time of the death of the testator, and 
as they insist that it was intended by the testator that the re- 
mainder should vest at the same time with the life estates — by 
the terms “heirs” her brothers, and her sisters’ children, her 
then heirs apparent, take the estate, to the exclusion of her after- 
born child, who was her heir at her death. This appears to be 
a very forced construction of the will, and apparently not calcu- 
lated at all to carry into effect the intent of the testator ; because 
it would defeat the claims of his daughter’s only child and heir 
at law, contrary to the express terms of the will. Besides ; why 
shall we conclude that it was intended by the testator that the 
remainder should vest at the same time with the estates for life? 
The courts have often, indeed, said that the law will favor the 
construction which gives a vested remainder, in preference to 
that which gives a contingent remainder. This preference, how- 
ever, is not to be so pressed as to defeat the intent of the tes- 
tator. 

But it is supposed that this devise would have constituted a 
devise in fee in Mrs. Wheatland, by force of the rule in Shelley’s 
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case, and is converted into an estate for life, with remainder to 
her heirs, by force of the statute of this Commonwealth, limiting 
and controlling the rule in that case; and that it is governed by 
the case of Bowers v. Porter, 4 Pick. 198. In Shelley’s case, 1 
Co. 94, it was held as a rule of the common law, that where 
there is a devise to one for life, with remainder to his heirs, the 
latter clause is not adistinct devise, enabling the heirs to take 


the remainder by purchase, but only serves to qualify and enlarge - 


the estate of the first taker; to convert what would otherwise 
have been an estate for life into an estate of inheritance in fee, 
or in tail, according to the terms of the limitation; and, as a 
necessary consequence, that the first taker might alienate the es- 
tate and defeat the heirs. 

Where a testator gives an estate to one for life, in terms, with 
a devise over to the general heirs, or heirs of the body, the nat- 
ural presumption would seem to be, that the intent of the testa- 
tor was, that it should be carried into effect literally, and that the 
first taker should have a life estate only, without power to alien 
ate, and defeat the claims of the heirs, who seem to be alike the 
objects of the testator’s bounty. The rule in Shelley’s case, 
therefore, would probably defeat the real intent of the testator. 
Assuming this to be the case, the legislature of Massachusetts 
passed an act apparently for the purpose of altering this rule, 
and directing that a construction should be put upon such a de- 
vise, better calculated to carry the testator’s intent into effect. 
It was provided by St. 1791, c. 60, $ 3, that such a devise should 
be construed to vest an estate for life in such devisee, and a re- 
mainder in fee simple in such heirs. This provision was re- 
enacted, and extended to lands given by deed as well as by will, 
by the Rev. Sts. c.59,$ 9. 1 Met. 282. It may perhaps be 
doubtful whether the present case would come under the rule 
in Shelley’s case, and be governed by this statute ; because it is 
nota devise to one for life, with an immediate remainder 
to heirs, since there is another life estate intervening. But 
were it otherwise, and were this governed by the statute, it would 
seem to be the most natural construction of the statute, and best 
adapted to accomplish its obvious purpose, viz that of prevent- 
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ing the first taker from alienating the estate, and of securing the 
ultimate benefit to the heirs, to hold that those who are heirs of 
the first taker at the time of his decease should take the es- 
tate. Then the consequence would be, that the remainder would 
vest at the moment of the termination of the life estate, so that 
the same event, which would determine the precedent estate, 
would fix and ascertain the heirs intended by the statute to take 
the remainder. And it seems immaterial whether, in any tech- 
nical classification, it be called a vested or contingent remainder. 
It is a special estate created by statute, and cannot exist at com- 
mon law, because the rule in Shelley’s case, which our statute ob- 
viates here, would prevent it. That this would be a contingent 
remainder, to become vested at the death of the ancestor, is dis- 
tinctly expressed by Cruise, in his statement of the rule in Shel- 
ley’s case. Where an estate is conveyed to A. for life, with a 
remainder to the heirs, or heirs of the body, of A., if the strict 
construction had been made, according to the strict meaning of 
the words, A. would have taken only an estate for life, and the 
word “heirs,” or “heirs of the body,” of A., would have been 
considered as words of purchase, giving a contingent remainder 
to the heirs, or heirs of the body, of A. Cruise’s Digest, Tit. 32. 
c.25,$ 1. If therefore the effect of our statute is to do away the 
rule in Shelley’s case, and restore the natural construction, then, 
under this statute, the heirs, as purchasers, take a contingent 
remainder 

We are then pressed with the authority of Bowers v. Porter, 
4 Pick. 198, in which it seems to be considered, in such a case, 
where there are children of the first taker living at the time 
of the testator’s decease, that by ‘“ heirs” was intended chil- 
dren, and therefore that the children then living took vested re- 
mainders, with the capacity of opening to admit after-born chil- 
dren. One objection to considering it as a vested remainder is, 
that if such children were to be born or die during the life of 
the first taker, the estate, at least their share of it, would descend 
to their heirs, instead of going, according to the express intent of 
the will, to the heirs of the first taker. Another consequence 
would be, that such children might alienate their estates dur- 
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ing the life of the: first taker, and thereby pro tanto defeat the 
intent of the testator to secure the estate to the heirs of the ten- 
ant for life. But the case of Bowers v. Porter was very dis- 
tinguishable from the present. There was no intervening life 


estate ; the children were in being at the time of the making of | 


the will and of the decease of the testator ; and there was con- 
siderable doubt whether the first devise, charged with the 
payment of a sum of money, was not a devise in fee. But in 
the present case, it is immaterial whether it is considered as a 
devise to “ children,” to become vested as they come into being, 
or whether the vesting is suspended until the death of the moth- 
er; because, as there was no other child born after the death of 
the testator, and as the minor plaintiff was living at the decease 
of his mother, he must take the remainder, either way. 

One argument drawn from the words of the Rev. Sts. c. 59, 
before referred to — supposing the statute to apply to the case 
— it may be proper to consider. ‘The words are, that such 
“conveyance shall be construed to vest an estate for life only in 
such first taker, and a remainder in fee simple.” The argument 
is, that according to the true construction, it shall vest immedi- 
ately. But it is quite sufficient to satisfy the words, to say that 
it shall vest at such time as will best fulfil the purposes of the stat- 
ute; that is, immediately on the termination of the particular 
estate. It will give that direction to the transmission of the es- 
tate, which the statute presumes it to have been the intention of 
the testator to give, to wit, to the first taker for life, and then 
to his heirs; to those whom the law regards, in the absence of 
other dispositions by will, as the successors to his estate. 

But it seems that the result would be the same, whether this 
ease be considered as coming within the statute or not. Ac- 
cording to the rule in Shelley’s case, independent of the statute, 
it would give a life estate to the daughter, remainder to her hus- 
band for life, remainder to herself in fee. Her life estate and re~ 
mainder in fee would not merge, on account of the intervening 
life estate. But the consequence would be, that her only child 
and heir at law would take the remainder in fee, by descent. 

If, however, the case comes under the statute, it is a devise to 
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the daughter for life, remainder to her husband for life, remain- 
der to the heirs of the daughter. This being a designatio per- 
sonarum, they would take as purchasers, under that designation. 
But as nemo est heres viventis, no one could come within the de- 
scription until the death of the first taker. It would then be a 
contingent remainder, coming under the fourth head, as classified 
by Mr. Fearne, where the person to whom the remainder is 
limited is not yet ascertained, or not yet in being. Fearne, 
(7th ed.) 5,9. But this would vest in the child eo instanti with 
the decease of the mother, ascertaining her heir and terminating 
her life estate. 

But suppose the word “ heirs” in this devise should be con- 
strued to mean children — and possibly such was the sense in 
which the testator used it — then if any one or more were liv- 
ing at the time of the death of the testator, such one or more 
would take a vested remainder; otherwise, the first one who 
should be born afterwards would take a remainder vested when 
it should come into existence, liable to open for the admission 
of after-born children, if any. Still, as the child of Mrs. Wheat- 
land was the only one born, if the remainder became vested 
in him at his birth, it still remains vested in him, and he has the 
next expectant estate. of inheritance. 

If this could be construed to be an executory devisé — which 
_we are of opinion it cannot, because it is to take effect immedi- 
ately on the determination of the particular estate — still, as be- 
tween these parties, the result would be the same. 

In any possible aspect in which we can consider the subject, 
the court are of opinion that the child of Mrs. Wheatland, and 
not her collateral heirs, was entitled to this estate; that this 
child has now a vested remainder expectant on the termination 
of the father’s life estate, and, having the next immediate estate 
of inheritance, is entitled to maintain this action. It follows as 
a necessary consequence, that the collateral relations of Mrs. 
Wheatland, who would have been her heirs but for the birth of 
this child, have not any estate of inheritance, and cannot main- 
tain their action for waste. In the second action, judgment is 
to be entered for the plaintiff 
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Jonatuan Menpect & another vs. Henry D. Denano. 


A., being owner of a lot of land, and of three sixteenths of a wharf adjoining said Jand 
on the south, conveyed his part of the wharf to. B., with this reservation: “ Reserving 
to myself, my heirs and assigns, to pass to and from said wharf to my land on the 
north side of said wharf :” B. conveyed three sixteenths of the wharf to C. by a deed 
of quitclaim, and C., by a like deed, conveyed one half of the wharf to E.: A. then 
conveyed his land north of the wharf to D., with all the privileges and appurte- 
nances, bounding the same southerly on the wharf; and D., by a like deed, conveyed 
the same to M.: E. then conveyed one half of the wharf to F., by deed of quitclaim, 
and F. and G. then quitclaimed the land north of the wharf to M., by a deed Jike that 
of A. to D., and that of D. to M.: F. afterwards obstructed M.’s passage to and 
from the wharf, and M. brought an action against him for this obstruction. Held, 
that M. was entitled to recover; that the reservation in A.’s deed to B. created an 
easement to and over the wharf, for the benefit of his land on the north, and annexed 
it as an appurtenance to that land; that when A. conveyed his part of the wharf to 
B., and B. to E., the grantees took it subject to the easement; and that F. and G., 
by conveying the land north of the wharf, with the privileges and appurtenances, 
confirmed the easement. 


Trespass upon the case for obstructing the plaintiffs’ right — 
of way, from their land across a parcel of land in Rochester, 
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belonging to the defendant and David Hathaway, and called 
the Old Wharf. ‘Trial before Shaw, C. J., whose report of the 
case was as follows: 

It appeared that the plaintiffs owned a lot of land bounded 
westerly on a highway, easterly on the tide water of Rochester 
Harbor, and southerly on a wharf owned by the defendant. | 
From the highway was an open passage-way, commonly used 
for the passage of teams and carriages easterly towards the end 
of the wharf which was bounded on tide water. 

The plaintiffs claimed a general right of way from their own 
land to and upon the wharf, and thence by the open passage- 
way, along the wharf, to the highway ; and. their complaint was, 
that the defendant laid timber along the wharf, and near the 
plaintiffs’ line, against that part of their land where there had 
been, for a considerable time, bars or a gate, and which place 
had been most commonly used for passing from their land on to 
the wharf. 

The parties went extensively into the investigation of the 
ancient title, both to the wharf on the south, and the plaintiffs’ 
lot on the north. Both parties claimed title under Joseph 
Hammatt ; namely, the plaintiffs, the whole of their lot on the 
north, and the defendant three sixteenths of the wharf on 
the south. It appeared that on the 30th of May 1831, said 
Hammatt, owning the lot on the north, and three sixteenths 
of the lot adjoining on the south, conveyed to Zephaniah Eddy, 
by deed of bargain, sale and quitclaim, three sixteenths of the 
wharf, with the privileges and appurtenances. In that deed 
was this reservation: ‘Reserving to myself, my heirs and 
assigns, to pass to and from said wharf to my land on the north 
side of said wharf.” Said Eddy conveyed the same to Leonard 
Bolles, by deed dated July 25th 1834. In this deed, for 
greater certainty, Eddy referred to the above deed to him from 
Hammatt. Said Bolles, by deed of quitclaim, dated July 29th 
1837, conveyed one undivided half of the wharf to David 
Lewis; and said Lewis, on the 16th of July 1841, by deed of 
quitclaim, conveyed one half of the wharf to the defendant. 

The plaintiffs’ title to the lot on the north side was traced 
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to Joseph Hammatt, as follows: Said Hammatt, on the 19th of 
September 1888, conveyed said lot, by deed of quitclaim, to 
Walter Turner, jr., bounded southerly on the wharf, with all the 
privileges and appurtenances. Said Turner, on the 13th of 
July 1841, conveyed the same, by a like deed, to the plaintiffs. 

The plaintiffs also gave in evidence a deed from the defend- 
ant and David Hathaway to them, dated October 3d 1841, by 
which the defendant and said Hathaway quitclaimed all their 
right, title and interest, to the lot on the north, (which was 
described as bounding southerly on the wharf owned by them,) 
with the privileges and appurtenances. 

The legal construction put by the court upon these convey- 
ances was this: That the effect of the deed of Hammatt to 
Eddy of his interest in the wharf, reserving a right of way to 
his land, was, so far as that deed operated to convey an interest 
in the wharf, to create an easement to and over the wharf, for 
the benefit of his land on the north, and to annex it to that 
estate, as one of its appurtenances; and that when Eddy con- 
veyed his interest in the wharf to Bolles, and Bolles to Lewis, 
and Lewis to the defendant, each took subject to that easement: 
And so when Hammatt conveyed his estate on the north to 
Turner, and Turner to the plaintiffs, each took the granted 
estate, with the benefit of that easement, as one of its appurte 
nances: That this was confirmed by the deed of the defend- 
ant and Hathaway, to the plaintiffs, of the lot of land on the 
north, with the privileges and appurtenances belonging thereto. 

It was therefore ruled, that if these deeds were duly executed 

and delivered, (which was not denied,) whatever might be the 
right of the plaintiffs against other proprietors of the wharf, 
they had the right of way claimed, as against the defendant ; 
and if it was obstructed by him, the plaintiffs were entitled to 
recover some damages. 
_ A verdict was returned for the plaintiffs, which is to be set 
aside, and a new trial granted, if the construction given of the 
deeds was wrong, or if the plaintiffs are not entitled, as against 
the defendant, to the right of way claimed by them. — 

This case was argued at the last October term. 
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Eddy & Coffin, for the defendant. 

E. Bassett, for the plaintiffs. 

Wixpe, J. The general question to be determined in this 
case is, whether the plaintiffs have proved a valid title to the 
right of way claimed over the defendant’s land. Both parties 
claim title under Joseph Hammatt; and the plaintiffs’ title to 
the right of way claimed is derived from a reservation in a 
deed of conveyance from said Hammatt to Zephaniah Eddy, 
from whom the defendant derives his title to the land and 
wharf, over which the right of way is claimed. The reserva- 
tion is as follows: ‘Reserving to myself, my heirs and assigns, 
to pass to and from said wharf to my land on the north side of 
said wharf.” Under this reservation, the plaintiffs claim a gen- 
eral right of way to pass from their own land, on the north of 
said wharf, to an open passage-way along the wharf to the pub- 
lic highway. ‘To this claim several objections are made by the 
defendant’s counsel. 

1. In the first place, it is objected, that the reservation is of 
a right of way in gross, which did not pass by Hammatt’s deed 
to Turner, and from Turner to the plaintiffs. But we think it 
very clear, that the right of way, reserved or created by the 
deed of Hammatt to Eddy, was intended for the benefit of the 
lot on the north of the wharf, and so was annexed as appurte- 
nant thereto, and passed by the conveyance of Hammatt to 
Turner, and from Turner to the plaintiffs. Indeed, it is ex- 
pressly so reserved. The reservation is to Hammatt, his heirs 
and assigns, and for the sole purpose of passing to and from the 
wharf to the said. lot on the north side thereof. 

2. The second objection is, that Hammatt, being a tenant in 
common with other proprietors of the wharf, had no right to 
create a new right of way over the common property, to the 
prejudice of his cotenants. But without stopping to discuss 
the question whether a tenant in common can create such an 
incumbrance, so as to be binding on his cotenants —a question 
not material in the present case —we are of opinion that it is 
unquestionably binding on the parties to the deed creating the 
incumbrance, and those claiming under them; and that Ham 
matt, under the reservation, in his deed to Eddy, had the same 
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legal rights as he would have had if there had been no reser- 
vation in his deed, and he had taken back from Eddy a grant 
of the right of way. We think, therefore, that it was rightly 
decided, at the trial, that the defendant took his estate subject to 
the reservation. The result, however, would be the same, if 
the reservation were only binding on Eddy and his heirs; for 
the defendant, after his purchase from Lewis, released all his 
right, title and interest, to the northerly lot, with all the appur- 
tenances ; and this confirmed the plaintiffs’ title to the right of 
way, if a confirmation were necessary. 

3. The remaining objection to the plaintiffs’ title may be 
considered more doubtful, as it depends on the construction to 
be given to the deed from Hammatt to Eddy, in respect to the 
extent of the right of way reserved, the language of which is 
not definite; and the intention of the parties is to be inferred 
from the nature of the reservation, and the facts and circum- 
stances reported. The right claimed by the plaintiffs is a right 
to pass from their own land over to the wharf, and thence by 
the open passage-way, along the wharf, to the highway. ‘The 
objection is, that the plaintiffs have no right thus to pass along 
to the highway. It is true that such a right is not reserved in 
express terms, but the language of the reservation is to be con- 
strued according to the intention of the parties ; and to ascertain 
that, we must consider the nature and object of the reservation. 

The right reserved, is to pass to and from the wharf to the 
plaintiffs’ land on the north side thereof; but not to pass across 
or over the wharf from the plaintiffs’ land to any other place. 
The object therefore seems to have been, to reserve an access 
to the wharf for the transaction of business there; and if so, 
then the plaintiffs have the right to pass and repass to any part 
of the wharf which may be necessary for that purpose. Other- 
wise, they could not fully enjoy the privilege intended to be — 
reserved. They may therefore use the open passage-way along 
the wharf, if necessary, but they have no right to use it as a 
thoroughfare to pass and repass to or from any other place. 

Now it does not appear, by the report of the case, in what 
manner, or for what purpose, the plaintiffs had used, or claimed 
the right to use, this open passage-way. Nor is it now neces- 
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sary to ascertain that fact; for if the plaintiffs had used the 
passage-way for purposes not intended by the reservation, that 
would not justify the defendant in obstructing the way ; but 
his remedy would be by action. By a wrongful user, a 
party does not forfeit his legal rights, but is responsible only 
for damages. 

It appears by the report, that the obstruction complained of 
was for laying timber along the wharf, and near the plaintiffs’ 
line, against that part of the plaintiffs’ land where there had 
been, fora considerable time, bars or a gate, and which place 
had been used as the place for passing from the plaintiffs’ land 
on to the wharf. This undoubtedly was an obstruction of the 
plaintiffs’ access to the wharf, and nothing appears in the report 
to justify it. 

Judgment on the verdict. 


CommMERcIAL BANK oF ALBANY vs. NATHANIEL Envpy & another. 


Where A. guaranties to B. any debt that C. may owe him, and B. sues A. on the guar- 
anty, alleging in his declaration that C. was indebted to him on a certain promissory 
note, B. may give in evidence, for preliminary purposes, a judgment recovered by 
him against C. on that note; but such judgment is not evidence, as against A., that 
C. was indebted to B. on the note. 

A. agreed, by letter of guaranty, delivered to B. in February 1831, to be responsible to a 
bank “for any moneys, notes, discounts or accounts whatever, that B.” might “ con- 
tract, receive a credit for, or be in any wise indebted to the said bank:” In Feb- 
ruary 1834, the bank discounted a draft drawn by K. on B., and by him accepted, 
payable to P. and C.; and in March 1834, discounted a promissory note, made by B., 
payable to T.’s order, and indorsed by 'T. In an action by the bank against A. on 
this letter of guaranty, to recover the amount of said draft and note, it was held that 
A. might give evidence that B. kept said letter in his possession until the autumn of 
1833; that he then applied in writing to the bank to discount the drafts of K. on him, 
stating that the money was wanted for K., and offering to deposit said letter, as 
collateral security; that the bank required that said letter should be first renewed 
and confirmed, and that A. thereupon renewed and confirmed it, at B.’s request, and 
that B. then delivered it to the bank; and that the bank never afterwards discounted 
any draft or note for B., or for his benefit. Held also, on this evidence, that the 
bank could not maintain said action against A.; that he was answerable only for such 
drafts of K. on B. as the bank should discount for Bor on his request, or for his 
particular benefit. 


Assumpsir on the following agreement of guaranty: “ We, 
the undersigned Nathaniel Eddy and William 8S. Eddy, of 
16 
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Middleborough, in the county of Plymouth and Commonwealth 
of Massachusetts, merchants, doing business under the style and - 
firm of Nathaniel and William S. Eddy, in consideration of one 
dollar paid us by the President, Directors and Company of the 
Commercial Bank of Albany, do hereby promise and agree with 
said bank, that we are and will hold ourselves liable and respon- 
sible to the said bank in the first instance for any moneys, 
notes, discounts or accounts whatever, that John M. Eddy and 
Horatio Ames, of said Albany, doing business under the firm 
and style of Eddy & Ames, may contract, receive a credit 
for, or be in any wise indebted to the said bank, at any time 
hereafter, while they shall continue to do business in company, 
as aforesaid, not exceeding the sum of five thousand dollars. 
Dated at said Middleborough, the 12th day of February 1831. 
Nathaniel Eddy, 
William S. Eddy.” 

“To H. Bartow, Esq., Cashier of Commercial Bank, Albany. 
We hereby consent that the obligation executed by us to your 
~ bank, on the 12th of February 1831, for the benefit of Eddy & 
Ames, continue in full force. Yours, Nathaniel Eddy, 

William 8. Eddy. 

«¢. Middleborough, December 10th 1833.” 

The plaintiffs alleged in their declaration, that on the 23d of 
February 1834 they discounted a bill of exchange drawn on 
said John M. Eddy and Horatio Ames, on the 12th of October 
1833, by L. Kinsley & Co., of Salisbury, Connecticut, for 
$620-79, payable to the order of Paige & Cassidy, in six 
months, and accepted by said Eddy & Ames; and had also, 
on the 3d of March 1834, discounted a promissory note, dated 
February 1st 1834, whereby said Eddy & Ames promised to 
pay to the order of J. & J. Townsend, on the 15th of May 
1834, the sum of $1736-92, and which note was indorsed by 
said Townsends. 

The plaintiffs’ claim on the defendants, under the said 
agreement, was for the amount of said bill of exchange and 
note. 

At the trial before Wilde, J., the plaintiffs offered in evidence 
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a copy of a judgment recovered by them, in the supreme court 
of New York, in October 1834, against said Eddy & Ames, in 
a suit on said bill of exchange and note, for $2,433-64 damages, 
and $46:54 costs. This evidence was rejected, and the plain- 
tiffs became nonsuit, subject to the opinion of the whole court 
on the admissibility of said evidence. 

This case was argued at October term 1841, by W. hehe 
& Packard, for the plaintiffs, and by Eddy & Coffin, for the 
defendants. The opinion of the court was delivered at the last 
October term. 

Suaw, C. J. This action was commenced by a bank in 
Albany, on an alleged guaranty, given by the defendants in 
favor of a firm formerly doing business at Albany, under the 
style of Eddy & Ames. The said guaranty, which is in writing, 
is set forth in the case. The plaintiffs, after offering this agree- 
ment, proposed to give in evidence a judgment recovered in 
the State of New York, by the plaintiffs, against the said Eddy 
& Ames. This judgment purports to be founded on two 
securities, viz. a bill of exchange, accepted by the said Eddy 
& Ames, and indorsed to the plaintiffs, and a promissory 
note, made by said Eddy & Ames, and indorsed in like manner. 
This judgment, after several appearances and continuances, and 
a day assigned for trial, appears to have been entered upon a 
withdrawal of the plea, and a submission of the defendants to a 
judgment. The defendants objected to this judgment as incom- 
petent, and it was rejected by the judge ; whereupon the plain- 
tiffs became nonsuit, subject to the opinion of the court on the 
question whether it was admissible. 

It does not appear whether, at the trial, this evidence was 
offered as proof that the said Eddy & Ames were indebted to 
the plaintiffs, or for any other and special purpose ; and it seems 
probable from what has passed at the argument, that such 
distinction was not taken. 

As proof that the plaintiffs had given said Eddy & Ames 
credit under the guaranty, and as a ground of recovery against 
the defendants, on such guaranty, it was not available; it was 
res inter alios, a judgment in a suit to which the defendants were 
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not parties or privies. It is now argued, that this judgment 
was admissible for some purposes, and if admissible for any 
purpose, that the nonsuit ought to be taken off, to let in the 
plaintiffs to their other proofs. And the court are of opinion 
that, for some purposes, this judgment was competent evidence. 
It was proper to prove that such a judgment had been rendered, 
and that it purported to be founded on two negotiable securi- 
ties of said Eddy & Ames; it proved the fact of the merger 
of those securities in the higher security of a judgment. If the 
same rule prevails in New York as here, (and no doubt it does,) 
when a judgment is rendered on negotiable notes, they are im- 
pounded and retained on the files of the court, subject to the 
order of the court, that no improper use may be made of them 
after being thus merged. Such being the case, the judgment 
would be proper evidence to lay the ground for the production 
of the proof of copies of the notes and other evidence of the 
actual indebtedness of Eddy & Ames to the plaintiffs, and the 
credit given them. It might also be evidence to show the use 
of due diligence to obtain payment of the principal, or at least 
to avoid the imputation of laches. 

There is another purpose also, which more fully appears by 
an incident which came out on the subsequent trial, to be 
noticed hereafter. It there appears, that at or about the time 
that this judgment was rendered, the cashier of the plaintiffs’ 
bank addressed a letter to the defendants, informing them of the 
recovery of this judgment, and claiming payment thereof from 
the defendants in pursuance of their guaranty. The judgment 
would therefore be competent evidence to show the meaning 
and intent of that letter, and the subject matter to which it 
referred. Drummond v. Prestman, 12 Wheat. 515. Church in 
Brattle Square v. Bullard, 2 Met. 363. The court are there 
fore of opinion, that the nonsuit be taken off, and the case stand 
for trial. 

At a new trial before Wilde, J., the plaintiffs gave in evi- 
dence the instrument of guaranty declared on, a copy of the 
judgment which was rejected at the former trial, and a letter to 
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the defendants, written by the plaintiffs’ cashier, dated October 
Qist 1834, and stating that Eddy & Ames were indebted to 
the plaintiffs in the sum of $2482-18, for which the plaintiffs 
had obtained judgment, and also had the defendants’ guaranty, 
dated February 12th 1831, and afterwards renewed; and 
requesting the defendants to pay said debt to the bank, or to 
said cashier, as attorney of the bank, without delay, to save the 
necessity of enforcing the judgment against them. The plain- 
tiffs also offered proof of having discounted the bill of exchange, 
and the promissory note, mentioned in their declaration, at the 
times therein alleged. 

The defendants introduced the following evidence: That 
said Eddy &. Ames kept the said letter of guaranty in their 
possession, without using it, until the autumn of 1833, when 
they wrote this letter to the plaintiffs’ cashier: “ H. Bartow, Esq. 
Dear Sir: We should like to have the drafts of L. Kinsley 
& Co. of Salisbury, Connecticut, on Eddy & Ames, discounted 
at your bank, and will deposit with you the obligation of 
Nathaniel and William S. Eddy, as collateral security. The 
money is wanted expressly for Kinsley & Co., and you may 
rely on its having a first rate circulation. Yours, Eddy & 
Ames:” ‘That said Kinsley & Co. were a firm with whom 
said Eddy & Ames were connected in business: That the 
plaintiffs, after inquiry, were satisfied of the sufficiency of the 
defendants’ security ; but that, as the said letter was of long 
standing, and had not been used, the plaintiffs required that it 
should be renewed and confirmed; and that it was on that 
occasion, that the confirmation of December 10th 1833 was 
made by the defendants: That said letter of guaranty, and the 
confirmation thereof, were delivered to the plaintiffs about the 
17th of December 1833: ‘That the plaintiffs afterwards dis- 
counted no drafts or notes for said Eddy & Ames, or for their 
benefit ; that they twice applied to the plaintiffs to discount for 
them drafts of Kinsley & Co., but that the plaintiffs, on these 
occasions, declined to make such discounts, on the ground that 
they could then only supply their regular customers: That 
said Eddy & Ames were doing business as partners, in Albany, 
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when the bill and note now in question were. discounted by the 
plaintiffs; that they stopped payment in March 1834, but 
continued to do business in company, until the dissolution of 
their partnership, on the 25th of May 1834. 

Upon this evidence, the defendants contended that said 
guaranty was accepted, if accepted at all, to secure the pay- 
ment of the drafts of Kinsley & Co., (mentioned in the fore- 
going letter,) upon Eddy & Ames, which should be discounted 
by the plaintiffs for them, or by their request, or for their use 
and benefit ; and the judge ruled, that upon the evidence, the 
defendants were answerable only for such drafts of Kinsley 
& Co., on Eddy & Ames, as the plaintiffs should discount for 
said Eddy & Ames, or on their request, or for their particular 
benefit; and that their names being on said bill of exchange 
and note was not sufficient to bring the plaintiffs’ case within 
the terms of the guaranty, as accepted and qualified by the 
evidence. 

The plaintiffs objected to the said evidence, offered by the 
defendants, as inadmissible, and incompetent to limit or control 
the original letter of guaranty. The judge overruled the objec- 
tion, and a verdict was taken for the defendants, subject to the 
opinion of the whole court upon the evidence. | 

New trial to be granted, if the ruling of the judge was not 
right, or if, on the evidence, the plaintiffs are entitled to recover. 

W. Baylies, for the plaintiffs. 

Eddy & Coffin, for the defendants. 

Suaw, C.J. On this case the question is, whether the plain- 
tiffs can apply this guaranty so as to charge the defendants 
for the amount of the two securities bearing the name of 
Eddy & Ames, and discounted, one at the request and for the 
benefit of Messrs. Townsend, and the other of Messrs. Paige * 
and Cassidy. 

The paper in question, or letter of guaranty, was delivered 
by the defendants to Eddy & Ames, to be used at their 
pleasure, and with authority to deliver it; but until that au- 
thority was executed by them, and it was in fact delivered to 
the plaintiffs and accepted by them, it was a proposal only, 
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not a contract. But when it was presented to the bank and 
acted upon by them, that was a sufficient acceptance by them 
to give it the effect of a contract. In this case, of course it was 
a provisional contract, binding them to nothing until the bank 
should give credit upon it. 

It appears to us, that as it was competent for Eddy & Ames 
to use this instrument or not, at their pleasure, so it was com- 
petent for them to restrict and limit the operation of it to any 
one of the purposes expressed in it, or to any number, less than 
the whole, of the objects and purposes included in the general 
terms of the guaranty. Eddy & Ames might have strong motives 
and direct interests, so to limit the operation of the guaranty ; 
and having’ a power to refuse and decline delivering it on 
other terms, if the plaintiffs consented to accept it upon such 
terms, they were bound by them. ‘This, we think, does not 
impugn the maxim, that the terms of a written contract are 
not to be controlled or varied by parol evidence. Here, the 
delivery of the instrument was an act distinct from the making 
and execution of it, done at a distinct time, by an agent; 
and such act was necessary to give it effect. Such act of 
delivery and acceptance, and the circumstances attending it, 
we think may be proved by parol evidence. 

But if the maxim were applicable, this case would Rarily 
come within it, because the terms, on which the guaranty was 
delivered to the plaintiffs, were expressed in writing by the 
letter of Eddy & Ames, accompanying it and delivered with it. 
This paper was made by them, at the suggestion of the cashier, 
in order that the purpose might be definitely expressed. It is 
always competent to introduce parol evidence, to show, when 
a particular object — whether an instrument, a parcel of land, 
or an article of personal property — is alluded to in a written 
instrument, that a particular thing, falling within the general 
terms, was intended; in other words, to identify the subject 
matter referred to. According to this rule, it was competent to 
show, by parol evidence, that the contract of Nathaniel and Wil- 
liam 8. Eddy, mentioned in Eddy & Ames’s letter, was the same 
instrument now relied upon as a general guaranty ; and this was 
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properly so proved., It was then a proposal to discount a par- 
ticular kind of securities, for a special purpose, for which the 
proposer offered to deposit this guaranty. By fair construc- 
tion, we think this proposal limited the offer of this guaranty 
to that purpose only; and its acceptance by the plaintiffs, on 
that offer, bound them to apply it to cases coming within the 
terms of such proposal. If it were otherwise ; if it could be 
made applicable to all notes and drafts, discounted for other 
persons, but bearing the names of Eddy & Ames; it would be 
manifestly contrary to the intentions of the parties at the time 
of its acceptance ; and we think there is no inflexible rule of 
law requiring such a construction. We are therefore of opin- 
ion, that the guaranty of the defendants did not so operate as 
to indemnify the plaintiffs against the acceptance and note of 
Eddy & Ames, discounted for Messrs. Townsend, and Messrs. 
Paige and Cassidy, respectively, and that there is no sufficient 
ground to set aside the verdict for the defendants. 
Judgment on the verdict. 


Exisua Tucker & others, Executors vs. Tue Seaman’s Ap 
Society & others. 


A legacy to an unincorporated association, with a direction that it shall go to the 
treasurer thereof for the time being, is given to a person as capable of being iden- 
tified as any other individual, and the trust, upon which he is to take it, is mdi- 
cated with certainty. 

A testator gave a legacy to “‘the Seaman’s Aid Society in the city of Boston:” 
Another society, denominated “ the Seaman’s Friend Society,” claimed the legacy, 
and offered evidence to prove that the testator had no knowledge of the existence 
of the society named in his will; that he knew of the existence of said other soci- 
ety, was deeply interested in its objects, had contributed to its funds, and had fre- 
quently expressed a determination to give it a legacy; that he directed the scrivener, 
who wrote his will, to insert the legacy as made to said society ; that the scrivener, 
not knowing the existence of said society, told the testator that the name of the 
society was “the Seaman’s Aid Society ;”’ and that the testator thereupon sub- 
mitted to have that name inserted. Held, that this evidence was inadmissible, and 
that “‘the Seaman’s Aid Society ” was entitled to the legacy. 


Tuer executors of the last will of Nathaniel Tucker, late of 
Milton in the county of Norfolk, set forth in a bill in equity that 
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said Tucker, by said will executed on the 5th of January 1838, 
after having therein given various legacies, added the following 
directions: ‘If there should be property at my decease, more 
than sufficient to discharge the abovenamed legacies, I dispose 
of it as follows, that is tosay;” and then proceeded to give vari- 
ous other pecuniary and eleemosynary legacies; and therein, by 
different items thereof, bequeathed as follows: ‘“ Item39. I give 
and bequeath to the Seaman’s Aid Society, in the city of Boston, 
the sum of one thousand dollars, the interest only of which is to 
be expended for the benefit of the society. Item 45. If any 
property remains, after paying all the debts, charges and legacies 
abovenamed, I give and bequeath it as follows: One fourth part 
of said residue and remainder to be divided between the Sea- 
man’s Aid Society and the American Temperance Society. 
Item 47. My will is, in all cases, in this will, where any sum is 
given to any society or voluntary association not incorporated, 
that the same be given and go to the treasurer, for the time be- 
ing, of such society or voluntary association, for the purpose 
of such society respectively, and that the receipt of such treas- 
urer for the same shall be a sufficient discharge; and I do 
hereby will and devise accordingly :”” That the property of said 
Tucker, in the plaintiffs’ hands, was more than sufficient to pay 
every legacy given by his will, and that they were desirous to 
carry their trust, as executors, in respect to said legacies, into 
- full effect, with due speed: That difficulties had occurred in ex- 
ecuting that part of their trust arising out of the aforesaid 39th, 
45th and 47th items of said will, by reason of the adverse claims 
of persons voluntarily associated, in divers bodies, for the pur- 
pose of befriending, aiding and relieving seamen: That two 
societies of persons associated for this purpose in the city of 
Boston, and one in the city of New York, (neither of them incor- 
porated,) had severally interposed their claims to these legacies : 
That one of said societies in Boston declare themselves designa- 
ted by the name of the Seaman’s Friend, and the other by the 
name of the Seaman’s Aid; that the society in New York de- 
clare their designation to be the American Seaman’s Friend ; 
and that all of them are associated for the same object, and are 
successfully pursuing that object. 
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The bill then set forth, that although the said testator had long 
contemplated the manner of disposing of his property, and had 
cast several dispositions thereof into the form of a will and codi- 
cils thereto, yet that in his last sickness the whole was revised 
and rewritten ; that the items intended for the benefit of seamen 
were then first inserted in his will; he having learned from a 
periodical publication, (the Sailor’s Magazine,) to which he was a 
subscriber, and which he distributed, that there was a society for 
that purpose, in the objects of which he took a deep interest, and 
the encouragement of that society being one reason for having 
his will rewritten: That this society was the American Seaman’s 
Friend Society in the city of New York ; and that the plaintiffs 
had reason to believe that the testator had no knowledge of any 
other association for that purpose, and was not even aware of the 
locality of this; but that he knew of its existence and of its ben- 
eficial operation upon seamen ; that he was acquainted with the 
corresponding secretary of that society and one of its other offi- 
cers or agents, and had repeatedly expressed a determination to 
give a legacy to said society : That one of the plaintiffs [Edmund 
J. Baker] wrote said last will, having then no knowledge of any 
association for the benefit of seamen besides the female society 
in Boston, called the Seaman’s Aid Society; that the testator 
directed him to insert the legacies aforesaid as made to the Sea- 
man’s Friend Society ; that he (the writer) told the testator that 
the name of the society was the Seaman’s Aid Society; that the 
testator said he had never heard it called by any other name than 
the Seaman’s Friend Society ; that search was then made for 
one of said magazines, but that they had been distributed, and 
none was found; that the testator, anxious to complete his will, 
by reason of increasing infirmity, submitted to the writer, (who 
had reassured him of the designation,) as best conversant with 
the object of his bounty; that the testator’s extreme illness 
required the immediate execution of the will, and PRPYSRASHE 
further thought or discussion of this subject. 

The plaintiffs further stated in the bill, that in view of the 
foregoing facts and circumstances, they had no doubt of the 
intention of the testator to bestow the aforesaid legacies on the 
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American Seaman’s Friend Society, in the city of New York ; 
fully believing that the designation of the Seaman’s Aid Society 
of Boston, as made by said will, was caused by the misapprehen- 
sion and mistake of the testator, and that the misnomer of anas- 
sociation, which is not a body politic or corporate, should not be 
the means of interrupting or turning aside the true object of the. 
testator’s bounty : But that the said Seaman’s Aid Society, and its 
treasurer, and said Seaman’s Friend Society, of Boston, and its 
treasurer, and also the said American Seaman’s Friend Society, 
of New York, and its treasurer, respectively insist that the testa- 
tor’s bounty was intended for them, and respectively claim of 
the plaintiffs the payment of said legacies. 

The prayer of the plaintiffs therefore was, that said several 
societies, and their respective treasurers, might make answer, on 
oath, to the matters aforesaid, and set forth what right and inter- 
est they have, or claim to have, in the testator’s estate, and es- 
pecially to said legacies, and how they support their claims ; and 
that, as the plaintiffs were unable to execute the trusts of said 
will, without the direction of a court of equity, the court would 
pass a decree, by which the plaintiffs might be directed to pay 
said legacies to the party entitled thereto, and by which all 
other claimants thereof might be barred of their claims. 

The answer of the Seaman’s Aid Society, made by the presi- 
dent and secretary thereof, (after admitting most of the allega- 
tions in the bill,) was thus: ‘They do not perceive any val- 
id reason why they are not and were not intended to be the 
legatees referred to by the testator in said will; but on the 
other hand, they believe that such was his intention, and that 
the said legacies were made to them: And that, so far as 
relates to the allegations, in said bill, relative to the conver- 
sation, intentions and doings of said testator, or of the per- 
son who drafted his said will, (which said allegations they 
believe to be wholly irrelevant and. improper,) they do not 
admit, but deny the same, and know nothing thereof omer 
than appears in the will.” 

The joint and several answer of the American Seaman’s 
Friend Society and their treasurer, and the Boston Seaman’s 
Friend Society, by their president and treasurer, was in sub- 


192 BRISTOL, PLYMOUTH, &c. 


Tucker & others, Executors v. Seaman’s Aid Society & others. 


stance as follows:, That at the time of making said answer, 
and at the time of the death of said testator, each of said so- - 
cieties was a body corporate ; the former being incorporated 
by an act of the legislature of the State of New York, and 
the latter by an act of the legislature of the Commonwealth 
of Massachusetts; and that said Seaman’s Aid Society was not 
a body corporate, had no legal existence, and was not com- 
petent to take said bequests: That the circumstances, con- 
versations and directions, leading to and attending the making and 
rewriting of said last will, and the knowledge, motives, and in- 
tent of said testator therein, were such as are set forth in the 
plaintiffs’ bill; and that the name of the Seaman’s Aid So- 
ciety was inserted in said will through the mistake of the scriv- 
ener thereof, who was directed to insert therein the name of the 
Seaman’s Friend Society as the intended object of the said testa- 
tor’s bounty : That the American Seaman’s Friend Society in the 
city of New York, and the Seaman’s Friend Society in Boston, 
have long been associated for the same object ; that the latter so- 
ciety is an affiliated branch of the former, and after support- 
ing its own local operations, is bound to pay over its surplus 
funds into the treasury of the former, which is the parent so- 
ciety: That the present corresponding secretary of said pa- - 
rent society was, for several years, agent of the Boston branch, 
and at the same time agent for the Sailor’s Magazine, a pub- 
lication printed by the parent society in New York; and that 
he became acquainted with said testator, who contributed to 
the funds both of said parent and said branch societies: That 
said parent and branch societies were both known to said tes- 
tator, under the common appellation of the Seaman’s Friend So- 
ciety, and that he never had any knowledge of the existence 
of said Seaman’s Aid Society. 

Wherefore said societies claimed to have said legacies paid to 
said American Seaman’s Friend Society, or its treasurer, by the 
plaintiffs ; because the mistake as to the name of the intended — 
legatee, made by said testator acting, at the point of death, un- 
der the influence of the inconsiderate and unfounded assertions 
of the scrivener of his will, ought not to divert said testator’s 
benefaction from its intended object. 
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A general replication was filed by the plaintiffs, and evidence 
was taken and published, which supported the allegations of 
fact in the bill and-in the answers. ‘The parties agreed that the 
records of the respective societies aforesaid might be used as ev- 
idence, on the argument. So much of the evidence as is neces- 
sary to the full understanding of the points adjudged, appears in 
the opinion of the court. 

This case was argued in 1842. 

Eddy, for the plaintiffs. The proof supports the averments 
in the bill, as to the intent of the testator, and the mistake in 
designating the recipients of his bounty. It shows that he had 
no knowledge of the Seaman’s Aid Society, and that he had, be- 
fore making his will, determined to give a legacy to the Seaman’s 
Friend Society. As the proof is clear and uncontradicted, the 
following authorities are applicable, and have their full weight : 
In Swinburne on Wills, Part 7, $ 5, it is said, “if the testator err 
in the name, but not in the person, such error doth not hurt.” 
In Beaumont v. Fell, 2 P. W. 141, a legacy to Catherine Earn- 
ley was claimed by Gertrude Yardley, and was recovered by her, 
on proof that she was intended by the testator. In Powell v. 
Biddle, 2 Dall. 70, a legacy was given to Samuel P., son of 
Samuel P. of Philadelphia. William P., son of Samuel P. of 
Philadelphia, was the son of the testator’s daughter, but Samuel 
P., son of said Samuel, was the son of a former wife, and the 
testator had no connexion or acquaintance with him. | It was 
proved that the testator had sometimes called William, by way 
of nickname or mistake, Samuel. William recovered the legacy. 
See also Parsons v. Parsons, 1 Ves. jr. 266. Campbell v. French, 
3 Ves. 321. Masters v. Masters, 1 P. W. 421.. Thomas v. 
Thomas,6 'T. R. 671. Careless v. Careless, 1 Meriv. 384. Brad- 
win v. Harpur, Amb. 374. Brown v. Gilman, 13 Mass. 161. 
Conversations between parties, when a contract is made, may 
be referred to, as explanatory of the meaning of the words used 
in the contract. Gray v. Harper, 1 Story R. 574. In Hem- 
ing v. Whittam, 2 Simons, 501, the vice chancellor says, ‘“ where 
legatees are mentioned in a will by names which they never, in 
point of fact, had; yet they will take, upon its being proved 
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that the testator intended them.” The same principle was 
applied in Goodtitle v. Southern, 1 M. & S. 299. See also 
2 Stark. Ev. (7th Amer. ed.) 770, 776, 777. 

Lord Holt says, in Lepiot v. Browne, 1 Salk. 7, “if father 
and son are both called A. B., by naming A. B., the father, prt- 
md facie, shall be intended; but if a devise were to A. B., and 
the devisor did not know the father, it would go to the son.” 

Misnomer of a corporation by a testator will not prevent the 
corporation from taking a legacy. 10 Co. 57 6. Forster v. 
Walker, 2 Leon. 165, and Cro. Eliz. 106. 

The Seaman’s Aid Society. is an unincorporated association, 
and has no claim to be known. What civil or political rights has 
such a society? What duties or obligations? Can the court 
judicially take notice of it? The Seaman’s Friend Society is a 
corporation, and can take the legacies in question consistently 
with the most familiar rules of law ; no Seaman’s Aid Society 
being found, and the testator’s intent being manifest. That an 
unincorporated society cannot take, see Boutell v. Cowdin, and 
Barker v. Wood, 9 Mass. 254, 419. Baptist Association v. 
Hart,4 Wheat. 1. Com. Dig. Capacity, B. 1. 

It will be said that the testator contemplated that the objects 
of his bounty might not be incorporated, and has given the leg- 
acies to their treasurers. This would probably be a full answer, 
if he had given the legacies to the treasurers by name. Going 
v. Emery, 16 Pick. 107. But he has not named any person ; 
and as it is not shown that he knew of the voluntary association, 
called the Seaman’s Aid Society, and as that society had no 
legal existence, its treasurer, whom the testator would be 
much less likely to know, cannot be held up as the supposed ob- 
ject of his bounty. The voluntary character of that society strips 
it of all presumption in its favor. 

Giles, for the Seaman’s Friend Societies. The will gives the 
legacies in question to “the Seaman’s Aid Society, in the city 
of Boston.” This is not the exact name or description of any ot 
the claimants in this case. It appears that the ‘ Seamen’s Aid 
Society” was instituted January 8th 1833, and was so called in 
its first printed report and constitution. In its subsequent re- 
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ports, it is sometimes called Seaman’s, and sometimes Seamen’s 
Aid Society. The “Boston Seamen’s Friend Society”? was 
incorporated February 24th 1829 ; St. 1828, c. 81; with power 
to hold real and personal estate, not exceeding $40,000. In 
many of its printed reports, it is denominated Seaman’s Friend 
Society. The “ American Seaman’s Friend Society ” was insti- 
tuted in 1826, and imcorporated April 22d 1833, with power to 
hold real estate to the amount of $50,000, and personal property 
not exceeding $100,000. In many of its printed reports, it is 
called Seamen’s Friend Society. This case is therefore brought 
literally within the rule which admits extrinsic evidence to show 
which of several claimants the testator actually intended, when 
the name or description in the will does not apply exactly to 
either of them. 

In cases of charitable bequests, a court of chancery will lay 
hold of all lawful means to ascertain and execute the intent of 
the testator. 2 Story on Eq. $1169. Moggridge v. Thackwell, 
7 Ves. 36. Mills v. Farmer, 1 Meriv. 55. “For the purpose 
of determining the object of a testator’s bounty, or the subject 
of disposition, or the quantity of interest intended to be given by 
his will, a court may inquire into every material fact relating to 
‘the person who claims to be interested under the will, and to the 
property which is claimed as the subject of disposition, and to 
the circumstances of the testator, and of his family and affairs, 
for the purpose of enabling the court to identify the person or 
thing intended by the testator, and to determine the quantity of 
intergst he has given by his will.” Wigram on Extrinsic Evi- 
dence, 51. See also Greenl. on Ev. $$ 287-291, & notes 
Sargent v. Towne, 10 Mass. 307. Brown v. Thorndike, 15 Pick. 
400. Williams v. Crary, 4 Wend. 444. 

Besides the cases cited by Mr. Eddy, in which extrinsic evi- 
dence was admitted to prove a testator s mistake as to names of 
legatees, &c., the following are strongly applicable. Sedwood v. 
Mildmay, and Dobson v. Waterman, 3 Ves. 306, 308, note. Doe 
v. Huthwaite, 3 Barn. & Ald. 632. Door v. Geary, 1 Ves. sen. 
255. Cheney’s case, 5 Co. 68, b. In Doe v. Hiscocks, 5 Mees. 
& Welsh. 363, there is a’ concise, comprehensive and clear 
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exposition of the English law, on the point now before the court, 
in the opinion given by Lord Abinger. See also Jackson v. 
Szll, 11 Johns. 201. Brown v. Saltonstall, 3 Met. 423. 

If, in the present case, the mistaken description of the lega- 
tee applied exactly to both of the claimants, or but partially to 
each of them, it is clear, from the authorities already cited, that 
extrinsic evidence would be admissible to show which was intend- 
ed by the testator. But, with the exception of the discrepan- 
cies in the use of ‘‘ Seaman’s ” and ‘‘ Seamen’s,” before alluded 
to, the mistaken description of the legatee applies exactly to one 
of the claimants, and but partially to the other; and no decided 
case, in favor of the admissibility of extrinsic evidence, since the 
statute of frauds was passed, has been found, which is exactly 
parallel, in all its circumstances, with the case at bar. It may 
therefore be important to decide whether the aforesaid discre- 
pancies do not bring the case within the principles laid down in 
Doe v. Hiscocks. 

It is submitted that the Seaman’s Aid Society, not being in- 
corporated, is incapable of taking the legacies. Perk. $ 55. 
Bartlet v. King, and Phillips Academy v. King, 12 Mass. 537, 
557. If the mistake of the testator cannot be corrected, so as to 
give the legacies to the Seaman’s Friend Society, they lapse, and 
go tothe residuary legatees. Hayden v.. Stoughton, 5 Pick. 528. 
The distinction between the present case and that of Going v. 
Emery, 16 Pick. 107, is this: In that case, the devise was to 
certain individuals by name, as trustees. In the case at bar, the 
bequest is to no persons certain by name, and the Seamanjs Aid 
Society had no legal existence nor successors, and was not 
known to the testator. In that case, the St. of 43 Eliz. c. 4, 


was recognized as law here. But said society, in order to take _ 


the legacies, must bring itself within the provisions of that statute, 
notwithstanding the 47th clause in the will, respecting sums given 
to unincorporated associations. Bennett v. Hayter, 2 Beavan, 81. 
It cannot take the legacies (without great injustice to the resid- 
uary legatees and heirs at law) without showing satisfactorily 
that it was known to the testator. The character of this society, 
as an association of females, justly raises a doubt whether the 
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testator intended to give the legacies to them, thereby imposing 
on them a duty and trust so unusual as the perpetual care of the 
property. Should the society decline the trust, it is certain no 
court of chancery would ever substitute a szmelar trustee. That 
society can neither sue nor be sued, nor rightfully even make an- 
swer to the present bill, by its associate name ; and the individual 
members, who are femes covert, cannot transact any legal busi- 
ness, without joining their husbands. And if all the members 
should, at any time, be married, all the property held by the soci- 
ety, including the legacies in question, would instantly vest in 
their husbands. This doubt, arising from the character of the 
society, is in the nature of a latent ambiguity, a doubt, arising 
ab extra, which of course must be removed by extrinsic evidence. 
See Milner v. Milner, 1 Ves. sen. 106. Fonnereau v. Poyntz, 
1 Bro. C. C. 472, 480. Powell v. Mouchett, Mad. & Geld. 
216. 3 Phil. Ev. (4th Amer. ed.) 1368, note 940. 

The words in the will in question, so far as they apply to the 
Seaman’s Aid Society, are not the testator’s words: and if they 
cannot be shown to mean Seaman’s Friend ‘Society, they ought 
to be stricken out of the will, so that the legacies may lapse, 
and go to the residuary legatees. Mad. & Geld. udbi sup. 
8 Vin. Ab. 188. G. a. Trimlestown v. Lloyd, 1 Bligh N. R. 
449, 451, 476. Hippesley v. Homer, 1 Turn. & Russ. 48, 
note. But extrinsic evidence is admissible to show what the 
testator understood to be signified by the words he used in 
the will. Richardson v. Watson, 4 Barn. & Adolph. 800. 

Brigham, for the Seaman’s Aid Society. The first question 
is, whether parol testimony shall be admitted with a view of 
controlling the plain declaration of the will; in other words, 
whether such evidence shall be introduced, to show that any 
of the provisions of the will were inserted by mistake. On this 
question, it is to be remarked that there is no ambiguity in the 
will itself; the will raises no query as to the meaning of the 
testator. Whatever question is presented for the consideration 
of the court arises from evidence dehors. And all the authori- 
ties, English and American, show that parol testimony cannot 


be admitted ; and the reason is, that to admit it would give 
1M 
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sreater weight to parol evidence than to a written instrument 
deliberately made, subscribed and attested. Jackson v. Sill, 
11 Johns. 201. Brown v. Saltonstall, 3 Met. 423. Doe v. 
Parkin, 5 Taunt. 321, and 1 Marsh. 61. Doe v. Hiscocks, 
5 Mees. & Welsh. 363. Baugh v. Read, 1 Ves. jr. 257 
Gallego v. Chevallie, 2 Brock. 285. 

The second question is, whether the Seaman’s Aid Society, 
being unincorporated, but having a regular organization, and 
acting through proper officers, for a charitable purpose, has 
the capacity to take the legacies in question, under the provis- 
ions of the will—one of which is, that in all cases where lega- 
cles are given to unincorporated societies, the treasurer for the 
time being shall be the person to receive the same. This pro- — 
vision of the will renders it unnecessary to show that an unin- 
corporated society, organized for a charitable purpose, can take 
a bequest. The treasurer, after it is ascertained who the treas- 
urer is, can take; for the description of a legatee, by the name 
of office, is as good as by christian and surname. But if this 
were otherwise, then the legacy can be sustained under the 
St. of Eliz. c. 4, and the court will carry the will into effect. 
Going v. Emery, 16 Pick. 107, settled the law on this subject ; 
so that the trust would be carried into effect, though there was 
no provision in the will that the treasurer should take. Ane. 
Chart. 52. Attorney General v. Syderfen, 1 Vern. 224. Bart- 
let v. King, and Phillips Academy v. King, 12 Mass. 543, 546. 
Case of Christ’s College, 1 W. Bl. 90. Witman v. Lex, 178 
& R. 88. Ingls v. Sailor's Snug Harbor, 3 Pet. 99. 

Suaw, C. J. The plaintiffs in the present case are the exec- 


utors of the last will and testament of Nathaniel Tucker, late 


of Milton, deceased, against the Seaman’s Aid Society, estab- 
lished in Boston, and the treasurer of that society, and the 
Seaman’s Friend Society, and the treasurer of that society. 
The bill is in the nature of a bill of interpleader, in which the 
plaintiffs set forth certain legacies, to “the Seaman’s Aid — 
Society in the city of Boston.” They then set forth the fact 
of the existence of two societies in the city of Boston; one — 
denominated the Seaman’s Aid Society, and one called the — 
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Seaman’s Friend Society, both having similar objects in view — 
that of relieving the wants and improving the condition of sea 
men —both of whom claim the same legacies; and the bill | 
calls on said parties to set forth their respective claims, and the 
grounds thereof, to the end that the executors may safely carry 
the said will into effect, according to the true construction and 
effect thereof. 

It appears, by the proofs and pleadings in the case, that 
there are three charitable societies established for the aid, im- 
provement and encouragement of seamen; one established in 
the city of New York, called the American Seaman’s Friend 
Society, extending its care to seamen in various places and 
States ; one called the Boston Seaman’s Friend Society, estab- 
lished in Boston, and said to be affiliated or connected with the 
American Seaman’s Friend Society, in the relation of parent 
and branch societies, having in view similar objects and pur- 
poses of charity. ‘The other is established in Boston, and is 
composed of females, principally or exclusively. The bequest 
in this will is in terms to the Seaman’s Aid Society ; but the 
other two soeieties claim that the legacies may be paid to them, 
on the ground that they or one of them were intended by the 
testator to be the object of his bounty, and the almoners of his 
charity to seamen, and that the other was not so intended by 
the testator. The ground set forth in the answer of the former, 
in respect of their claims, is, that from the circumstances, con- 
versations and directions leading to and attending the making 
of the will, they fully believe, that from the testator’s previous 
acts and declarations, his acquaintance with the agents and 
promoters of the Seaman’s Friend Society in New York, his 
taking periodical publications issued by them, and a great 
variety of collateral circumstances, it was his intention to make 
these bequests to the Seaman’s Friend Society in New York, 
and not to the Seaman’s Aid Society, and that the name of this 
latter society was inserted by mistake, in consequence of 
wrong information given to him by the scrivener who wrote his 
will. ‘The question is, which of these societies is entitled to 
the legacies. 


200 ' BRISTOL, PLYMOUTH, &c. 


~Tucker & others, Executors v. Seaman’s Aid Society & others, 


_ One ground of argument in favor of the Seaman’s Friend 

Society, and in support of their claim to a preference over the 
Seaman’s Aid Society, is, that the latter is a voluntary society, 
not incorporated, whereas it appears that both the other socie- 
ties are legally incorporated. A considerable part of the able 
argument of the learned counsel for these societies is taken up 
in an attempt to show that the voluntary society is not compe- 
tent to take and hold property, and therefore it could not have 
been the intent of the testator to make a bequest to such an 
association. If there were nothing in the will to control or 
modify the direct gift to the unincorporated society, there would 
be some weight in the consideration. But it appears, by the 
will itself, that the testator made many bequests, for the promo- 
tion of religious and philanthropic objects, to societies and asso- 
ciations well known by the designations under which they 
acted ; and it probably occurred to him, that some of the asso- 
clations might not be incorporated, and so could not take and 
hold property, in the aggregate name or names of association ; 
and he took the precaution to insert a clause to this effect; 
“My will is, in all cases in this will, where any sum is given to 
any society or voluntary association not incorporated, that the 
same shall go to the treasurer, for the time being, of such society 
or voluntary association, for the purposes of such society respec- 
tively ; and that the receipt of such treasurer for the same shall 
be a sufficient discharge.’ ‘Taking this in connexion with the 
clause making the bequest, it is a gift to a person designated 
as the treasurer of a voluntary society, and as capable of being 
identified as any other individual person; and the trust upon 
which he is to take is indicated with equal certainty. This 
reduces the question to a mere question of fact, whether there 
be a society so named or described as to be capable of being 
identified, and if so, whether such society has a treasurer. 
These points are proved by the evidence, as fully and clearly 
as if the Seaman’s Aid Society were incorporated by a legisla- 
tive act. There is, in point of fact, a society well known as the 
Seaman’s Aid Society, composed of many hundred members, 
all or mostly females, taking regular and active measures for the 
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relief and improvement of seamen, and their families, having | 
annual meetings, making annual reports, with calls on the 
public for assistance, and organized by the annual election 
of a president, treasurer, and other suitable officers. There 
was then a person precisely described, and as effectually identi- 
fied as if named, capable of taking the bequest, upon a trust 
for charitable purposes, clearly designated. It becomes there- 
fore entirely unnecessary to consider whether, if it had stood as 
a bequest to the society alone, and it turned out that the society 
was not incorporated, the society could have taken the bequest. 
We have taken no notice of the circumstance that this society, 
in some of their reports, have spelt the name Seamen’s Aid, and 
in some of them Seaman’s Aid. The last syllable being unac- 
cented, the sound is the same, and the spelling is immaterial ; 
the name is the same. 

But if it were necessary to go more minutely mto this com 
parison of claims, we think it appears somewhat uncertain 
whether the Seaman’s Friend Societies are incorporated. We 
cannot speak of the American society in New York, because 
we have not been furnished with the act of incorporation. But 
we have been referred to the St. of 1828, c. 81, by which a 
body is incorporated under the name of “ the Managers of the 
Boston Seamen’s Friend Society,” 
personal estate. It consists of twelve persons named, together 
with the president, vice president, secretary and treasurer of 
the said society. It is moreover provided in § 2, that said 
managers shall never exceed sixteen in number, of whom the 
president, vice president, secretary and treasurer of the Boston 
Seamen’s Friend Society shall be members ex officio, and that 
they shall fill their own vacancies. This is not an incorporation 
of the whole body of contributors to the society ; but it presup- 
poses the previous existence of a voluntary society of the name 
mentioned, and it looks to the continued existence and operation 
of the same voluntary society, by the action of which a part of 
the members of this corporation are to be furnished. If therefore 
the question were in any degree to depend upon the point, that 
one of the societies is not legally incorporated, and therefore, 
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as a society, could not take the bequest, it would be proper to con- 
sider more closely whether the same objection would not lie to the 
claim of the other. The bequest is not made to the managers, 
&c., by their corporate name, and is not therefore made to the 
corporation as such, but to the voluntary association. ‘The treas- 
urer in each case is chosen by a voluntary and unincorporated 
society, and his election can be proved, in the one case, in the 
same manner as in the other, by the meetings, acts and measures 
of the voluntary association. If then resort is had to the clause 
in the will, vesting the gift in the treasurer, when the society 
indicated by the name is unincorporated, the one stands on 
the footing of equality with the other. On both grounds, 
therefore, we think this consideration, that one society was 
incorporated and the other not, is to be laid out of the case. 

We are then brought to the more important and difficult 
question, which of these societies, under the circumstances 
admitted or proved, is entitled to take these legacies; for 
although in form the gift is to the treasurer of the Seaman’s 
Aid Society, yet it is to be given to him in trust for the society, 
and to be applied and expended under their direction; and 
therefore it may be considered, for all substantial purposes, in 
the same manner as if it were a gift to them, which they could 
legally take. 

We consider the fact proved beyond doubt, by the evidence, 
that the testator intended to make a charitable bequest of prop- 
erty, for the relief and improvement of seamen; that he had 
been induced to take an interest in that subject by his pre- 
vious acquaintance with persons who were connected with the 
American Seaman’s Friend Society; that the principal society 
was established in New York ; that this interest and sympathy 
for the wants of seamen were extended and fostered by taking 
a periodical publication, published by the American Seaman’s 
Friend Society at New York, and devoted to the purposes of 
setting forth the wants of seamen, and their claims upon the 
sympathy and aid of the philanthropic, to advance both their 
spiritual and temporal interests; that the Boston Seaman’s 
Friend Society, though apparently not known to the testator, 
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existed in connexion with the parent society at New York, was 
under the contro and management of persons having a common 
object, and that the bequest to one would, in general terms, 
tend to the accomplishment of the same purposes as if made to 
the other. It does not appear, however, that the testator had 
any knowledge of the Boston Seaman’s Friend Society, or if he 
had, that he regarded it as a separate society or association. 
We consider it also proved, that there was an association, not 
incorporated, but clearly and distinctly identified, organized as 
a charitable society, holding annual meetings, having a presi- 
dent, secretary, and other suitable officers, publishing annual 
reports, and appealing to the public for charitable assistance, 
known and: designated by the name of the Seaman’s Aid 
Society ; that this society was principally, if not wholly, com- 
posed of and managed by females, and had for its general 
object the temporal and spiritual benefit of seamen. It is also, 
we think, well proved by the circumstances which preceded 
and attended the execution of the will, as shown by extrinsic 
evidence, that it was the intention of the testator to make the 
bequest in question to the former of these societies, and, at the 
time of the execution of his will, he believed that he had done so, 
by the name and designation that he had used; but that the 
name thus used in the will was not the proper name and desig- 
nation of the society to whom he intended to make the bequest, 
but was the precise and proper name of the latter society, 
having the same general object in view, but conducted and 
managed by different persons, and being a society to which the 
testator did not intend to make the bequest. It is also proved 
that the testator was led into this mistake by erroneous informa- 
tion, honestly given to him by Mr. Baker, who drew his will, 
not intending to mislead or deceive him, but truly to inform 
him ; that Mr. Baker knew of the latter society, in Boston, had 
seen its reports, knew that it had some connexion with Mr. 
Taylor, and had that society in his mind when he mentioned 
that society to the testator, erroneously believing that it was the 
society intended by him, and gave the true name of the latter 
society to him; that the testator acted on this erroneous infor- 


SE * BRISTOL, PLYMOUTH, &c. 
Tucker & others, Executors v. Seaman’s Aid Society & others. 


mation — erroneous as to his real purpose, as it now appears by 
the evidence —and made the bequest to the Seaman’s Aid So- 
ciety, by their precise name and designation, to wit, ‘the Sea- 
man’s Aid Society in the city of Boston.” 

It is therefore the case, where the testator makes a bequest to 
one by his proper christian and surname, and place of residence, 
erroneously believing that he holds a certain relation, as, for 
instance, that he is the son of an old friend, having been so 
informed by one who thought he knew, and believed the person 
so designated to be the son of the testator’s old friend ; where- 
as in fact, as proved afterwards, a man of the same surname, 
but a distinct christian name, and living in another town, was 
the son of the old friend — the person whom the testator in- 
tended to benefit by the bequest. 

It is not easy to reconcile all the cases on the subject of the 
admission of extrinsic evidence to control or explain, or in any 
way give effect to, the terms of a will, and to extract from them 
a general rule with all its exceptions and qualifications. In 
general, no extrinsic evidence of the intention of the testator is 
admissible to control or alter the written provisions of a will. 
It would be contrary to the general rule of the common law, viz. 
that where a party has expressed his contract or his testament 
in writing, duly executed, such writing is in its nature better 
evidence of his intentions than any extrinsic evidence could be. 
But another and more conclusive reason is, that the law requires 
a will to be executed in presence of three witnesses, and with 
other solemnities calculated to insure correctness, and guard 
against mistake and imposition; and without this precaution, 
every act and instrument purporting to give property, real or 
personal, by will, is inoperative and void. Since the revised 
statutes, the old law requiring three witnesses to a aevise of 
real estate, is extended to bequests of personal property. Rev. — 
Sts. c. 62,$6. If therefore it could be proved by a dozen 
witnesses, beyond all doubt, that a man intended to make a will 
and give his property in a particular way, and to give nothing 
more, and gave instructions to have a will to that effect written, 
but before it could be written he was suddenly killed, it could 
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not take effect. So if he in fact executed a will in which a leg- 
acy was omitted, that was intended to be given, expressed in the 
written instructions, and proved by the testimony of the scriv- 
ener, and the production of the minutes. So where a bequest 
is inserted, but the name or the description of the legatee is left 
blank. In the one case, it would be to establish, by parol evi- 
dence, a testamentary bequest, which the law declares to be void, 
unless in writing and witnessed; in the other, it would give greater 
weight to an unexecuted memorandum, or to vivd voce testi- 
mony, than to an instrument formally executed, and would 
equally violate the statute requiring the execution of a will to 
be attested before it can take effect as such. 

The general rule certainly is, that the intent of the testator 
is to govern in the construction; but it is the intention ex- 
pressed by the will, and not otherwise. To get at the intention 
expressed by the will, every clause and word are to be taken 
*nto consideration, because one clause is often modified and 
explained by another; every implication, as well as every 
direct provision, is to be regarded. And further; as a will 
must necessarily apply to persons and things external, any 
evidence may be given of facts and circumstances, which have 
any tendency to give effect and operation to the words of the 
will; such as the names, descriptions and designations of 
persons, the relations in which they stood to the testator, the 
- facts of his life, as having been single or married one or more 
times, having had children by one or more wives, their names, 
ages, places of residence, occupations; so of grandchildren, 
brothers and sisters, nephews and nieces, and all similar facts. 
And the same kind of evidence may be given of all facts and 
circumstances attending the property bequeathed, its name, 
place, and description; as by its former owner, present occu- 
pant, or otherwise. If, when the will comes to be thus applied, 
there is no reasonable doubt as to the persons and _ things 
intended, there is no room for any further admission of evi- 
dence, to show the intent of the testator. As to the identity 
of the persons and things mentioned in the will, the same rules 
will apply as apply to deeds or other instruments. If in the 

18 
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matter of description there is a mistake, that is, if there is no 
one who corresponds to the description in all particulars, but 
there is one who corresponds in many particulars, and no other 
who can be intended, such person will take. So of the prop- 
erty given; if it be a farm, for instance, corresponding in 
several particulars with one owned by the testator, though differ- 
ing in some one, but there is no other corresponding with it at 
all, such farm will be held to pass. 

Still, however, there is a well defined class of cases, wherein 
extrinsic evidence of the actual intention of the testator is 
admissible, which is that of equivocation, or latent ambiguity. 
It is the case where the will is plain and clear on its face, and 
only becomes doubtful when applied to the subject matter. 
The testator, for instance, gives the manor of Dale to his nephew 
John Smith, and, in applying the will to the property, it appears 
that the testator had two manors of Dale, or two nephews 
named John Smith, and no inference can be drawn, from other 
parts of the will, or the circumstances and relations of the 
testator, to indicate which was meant. Perhaps it would be 
more consistent with principle, if this were a new question, to 
hold. that such a bequest is void for uncertainty, and so let in 
the heir; it being in truth impossible to see, by the will, which 
nephew took, or which estate passed. But as the will does 
clearly describe a particular estate, and names a person in 
being as the object of the testator’s bounty, it was early held as 
the legal construction of the statute, that from the necessity of 
the case, extrinsic evidence must be admitted to show which 
was intended. Doe v. Chichester, 4 Dow, 65, 93. But in the 
same case, in the house of lords, it was held by the unanimous 
opinion of the judges, that where land was identified, in a will, 
by its designation of “my estate of Ashton,” and there was 
an estate in the parish of Ashton, it was not competent to intro- 
duce extrinsic evidence to show that other lands, not in Ashton, 
were intended by the testator to be included; because the 
description in the will limited the estate to lands within the 
parish named, and that left no room for extrinsic evidence of 
intent. 
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This general principle is asserted and maintained in a recent 
case in which the authorities were fully reviewed, and the 
principles of this branch of the law were explained with great 
clearness. Doe v. Hiscocks, 5 Mees. & Welsb. 363. In that 
case, the eminent judges who decided it fully recognized the 
authority of Miller v. Travers, 8 Bing. 244, and 1 Moore & 
Scott, 342. 

That case of Miller v. Travers is of very high authority, and 
has a strong bearing upon the present. It was a case in chan- 
cery, but was the joint decision of the Lord Chancellor, and 
Chief Justice Tindal and Chief Baron Lyndhurst, assisting him. 
The actual devise was of all the testator’s real estate in the 
county of Limerick, and in the city of Limerick. At the time 
of making his will, he had no real estate in the county of Lim- 
erick, but a small real estate in the city of Limerick, and con- 
siderable real estate in the county of Clare. Evidence was 
offered to show that the testator intended to include the estate 
in the county of Clare; that it was in fact embraced in the 
form of a will, directed and approved by the testator ; that this 
draft was sent to a conveyancer, to make some alterations in 
other particulars; that he inadvertently, and without authority, 
struck out the word Clare, so that the estate there situated was 
not included, and that the testator, after keeping it some time, 
executed it, without perceiving the omission. It was consid- 
‘ered on the assumption that the extrinsic evidence, if admissi- 
ble, would show that Clare was omitted by mistake, and that 
the land in that county was intended to be included in the 
devise. But it was held that the evidence was not admissible. 
It was also decided, that it would make no difference, in this 
respect, if it were apparent from the insufficiency of the estate 
mentioned to meet the charges upon it, or from other circum- 
stances, that some mistake had been made; still it would not 
be admissible to show that the testator intended to devise prop- 
erty, which had been omitted by mistake. There was a subject 
matter upon which the will could operate, and it must be lim- 
ited accordingly. There was no designation by.name or descrip- 
tion, imperfect or otherwise, which could extend the will so as 
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to include estate jn the county of Clare; the evidence of 
intention therefore, however strong, could only show a purpose 
to devise, unexecuted by the will; and to give it effect as a 
devise would be to establish a devise by parol evidence, or evi- 
dence extrinsic to the will, against the express provisions of the 
statute of wills. 

This case is full of instruction upon this subject, and if its 
authority is admitted, it is decisive of the present. We think 
the same principle has been adopted and sanctioned in other 
States, and in this. Jackson vy. Sill, 11 Johns. 201. Richards 
v. Dutch, 8 Mass. 506. Farrar v. Ayres, 5 Pick. 404. 
Crocker v. Crocker, 11 Pick. 252. Brown v. Salstonstall, 
3 Met. 423. 

The principle established by the cases is, that the estate must 
.pass by the will. If the will applies definitely to two or more 
persons, so that either would be entitled to take it, under the 
will, but for the existence and claim of the other, then parol 
evidence is admissible to prove which was intended. When 
that proof is supplied, the will operates, by its own force and 
terms, to give the property to that one, as if such person had 
been the only one named or described. ‘The evidence does not 
create the gift, but simply directs it. Where the name or descrip- 
tion, used in the will, does not designate, with precision, any 
person, but where, when the circumstances come to be proved, 
so many of them concur to indicate that a particular person was 
intended, and no similar conclusive circumstances appear, to dis- 
tinguish and identify any other person, the person, thus shown 
to be intended, will take. Such was the case of Beaumont v. 
Fell, 2 P. W. 141, where a legacy to Catherine Earnley was 
held to be good to Gertrude Yardley; for although both the 
christian and surname were mistaken, yet the description suffi- 
ciently identified the person, and there was no other person 
to whom it would apply at all. To the same point is Parsons 

v. Parsons, 1 Ves. jr. 266. See 12 Adolph. & Ellis, 451. 
When there is no person, taking name and description 
together, who answers to the name and description in the will, 
and upon the proof of facts and circumstances to enable the 
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court to infer who was intended, if the proof does not so pre- 
dominate in favor of either as to enable the court to deter- 
mine who was intended, still extrinsic evidence, to show whom 
the testator intended, will not be admitted, but the bequest 
will rather be held void for uncertainty. Thomas v. Thomas, 
6P Ro Gia | 

With these views of the law, the court are all of opinion, that 
the Seaman’s Aid Society of the city of Boston, or rather their 
treasurer, in trust for them, is entitled to take the legacies in 
question. ~ That society is clearly and distinctly designated, by 
its name and the description of its place of existence and opera- 
tion. Indeed, it was the society, as appears too by the extrin- 
sic evidence, intended and designated by him, at the time of 
making his will, and directed by him to be inserted ; though 
there is no doubt that he was induced so to insert it by the 
incorrect information inadvertently given him at the time. 
The Seaman’s Friend Society, either of New York or Boston, 
cannot take, because the name and description are not those 
by which they have ever acted or been known or designated ; 
and because the Seaman’s Aid Society is the one precisely 
named and described in the will. Had there been but one 
charitable society established for the relief and benefit of sea- 
men, and that one the Seaman’s Friend Society, the evidence 
to be derived from the facts and circumstances, combined with 
a name very near the one mentioned in the will, and a descrip- 
tion indicating the purposes to which the gift was devoted, in 
the absence of any other claim on the part of any similar society, 
would have been very strong, without direct proof of intention, 
to show that the Seaman’s Friend Society was intended; and 
if so, they would be entitled to take the legacy by the estab- 
lished rules of law. 

I intended to notice more particularly the cases cited for the 
Seaman’s Friend Society, but most of them have already been 
-alluded to. | ° 

The case of Powell v. Biddle, 2 Dall. 70, is certainly strong 
for supporting the intent, proved by extrinsic evidence, against 
the claim of a person precisely named and described It was a 
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case decided by,the Philadelphia court of common pleas, many 
years ago, and seems to us contrary to the decisions, and cannot 
be considered as of high authority. Careless v. Careless, 
1 Meriv. 384, is a plain case of latent ambiguity. It was a gift 
to a nephew Robert, son of the testator’s brother Joseph. The ~ 
testator had two nephews, but neither the son of Joseph. The 
name was equally applicable to both; the description equally 
inapplicable to either ; and therefore extrinsic evidence of inten- 
tion was rightly received, to remove the ambiguity. 

The present is not a case of latent ambiguity, for the reasons 


already stated. On the face of the will all is plain and clear. 


When the will comes to be applied, there are found to be two 
societies; one rightly named and described, the other not. 
There is then no ambiguity as to the society intended by the 
will. It is the offer of proof of intent aliunde which creates 
the doubt, and this is clearly inadmissible, under the rule appli- 
cable to such a case. 

For the same reason, there is no ground to contend that this 
bequest is void for uncertainty. There is no uncertainty in the — 
terms of the will, or of its application to the society named and _ 
described. It is the extrinsic evidence, which is offered, in 
order to create a doubt of the testator’s intent, and to prove 
that his intent was not expressed by his will. This creates no 
uncertainty which can render the bequest void. The court are — 
therefore all of opinion, that the treasurer of the Seaman’s Aid | 
Society is entitled to a decree. | 
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Tuappeus W. Cross vs. Marcarer S. Cross & another, 
Administrators. 


Where an appeal from the decision of commissioners of insolvency was seasonably 
entered in this court, and was dismissed by a single judge, on the mistaken 
belief that such appeal was taken away by Sé. 1840, c. 87, it was held, that as 
said statute had not received a judicial construction when the appeal was die- 
missed, the appeal might be entered in this court at a subsequent term, within the 
provision of Rev. Sts. c. 68, § 13. 


Petition for leave to enter an appeal, pursuant to Rev. Sts. 
c. 68, $ 13, taken from a decision of the commissioners of 
insolvency, appointed to receive and examine the claims of 
creditors against the estate of Nathaniel Cross, the appellees’ 
intestate, disallowing a claim of more than $300, made against 
said estate by the appellant. ‘The appeal was entered in this 
court at the last May term, and was then dismissed by a single 
judge, under a belief that the right of appeal to this court had 
been taken away by St. 1840, c. 87. The appellant asked 
leave now to enter his appeal, because he had been prevented 
by mistake from prosecuting it at the first term of this court 
held next after the expiration of thirty days from the return 
of the commissioners. 

Kingsbury, for the appellant. 

SHaw, C.J. We have already had occasion to decide, on 
the present circuit, (Sabine v. Strong, 6 Met. 270,) that the 
appeal to this court, from commissioners of insolvency, on a 
demand over $300, is not taken away by St. 1840, c. 87, and 
that the court of common pleas has no jurisdiction of such case ; 
and we are of opinion, for the reasons there given, that this 
case is precisely within the principle of that decision. But as 
this depended upon the construction of a new statute of great 
practical importance, of which, when this appeal was dismissed, 
there had been no judicial construction, we are of opinion that 
leave to enter the appeal ought now to be given. 

Petition granted. 
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Grorce G. Gove & another vs. Potuty Vinine. 


A promissory note was made payable “at either bank at Boston,” in four months 
from December 27th 1841, and was indorsed by the payee: On the 27th of April 
1842, the holder sent a messenger, with the note and a written notice to the in- 
dorser requesting payment, to the house in which the maker and indorser resided : 
The maker was absent, but the indorser read the notice and told the messenger 
that the maker would see the holder in a short time, and wished him not to sue the 
note until the maker should see him: No demand was afterwards made on the 
maker, nor notice given to the indorser. Held, that the indorser had waived a 
legal demand and notice, and was answerable to the holder. 


Assumpsir by the indorsees against the indorser of the follow- 
ing note: “ Scituate, December 27th 1841. Four months af- 
ter date, for value received, I promise to pay to the order of 
Polly Vining one hundred and three dollars and eighteen cents 
at either bank at Boston. Alexander Vining.” This note was 
indorsed in blank by the defendant. 

The plaintiffs, to prove their declaration, offered the deposition 
of C. E. Fogg, who deposed, that he, on or about the 27th of 
April 1842, at the request of his father, Eben. T. Fogg, took the 
said note, and also a written notice requesting payment of said 
note, and went to the dwelling-house of Polly Vining and Alex- 
ander Vining; that he saw said Polly, but did not see said Alex- 
ander, he not being at home; that he handed to said Polly the 
note and written notice, and she read them, and said that Alexan- 
der was going down to see the deponent’s father in a short time, 
and wished he would not sue the note until Alexander saw him: 
That said notice was in the following words: “A note dated 
December 27th 1841, signed by Alexander Vining, and indorsed 
by you, for $103-18, and payable in four months from date, 
is now due, and you are requested to pay the same. Ebenr, T 
Fogg, Atty. April 28th 1842.” 

The defendant admitted that the statements in the depo 
sition were true, and the parties took the case from the jury, and 
agreed that the court, on those statements, should render judg- 
ment for the plaintiffs or for the defendant, according to their 
opinion thereon. 

Eddy, for the plaintiffs. 

Kingsbury, for the defendant. 
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Suaw, C.J. The plaintiffs seek to recover of the defendant, 
as indorser, the amount of a promissory note, made by Alex- 
ander Vining to the defendant or her order, and by her in- 
dorsed. ‘The note was dated December 27th 1841, payable 
at four months from date at either bank in Boston. The 
defence relied on was, that there was no demand on the maker, 
and no notice of dishonor to the defendant as indorser. The 
plaintiffs relied on a waiver of demand and notice by the 
defendant. 

The facts were testified to, in a deposition of C. E. Fogg, son 
_ of the agent with whom the note was deposited by the plaintiffs 
for collection, and were subsequently agreed to, as a statement 
of facts. It appears, by this statement, that on the day the note 
nominally fell due, but before the days of grace, the deponent, 
by direction of his father, took the note, and went to the house 
where both the promisor and indorser lived. He carried with 
him a written demand on the indorser, for payment. This, 
however, though payment was not then made, would not amount 
to a dishonor of the note, both because the days of grace had 
not expired, and it was not yet due; and because it was paya- 
ble at a bank in Boston. But there was still ample time to send 
it to Boston, and place it in a bank there for collection, if noth- 
ing had been done by way of waiver by the indorser. It appears 
that the messenger did not see the promisor, but he saw the in- 
dorser, the defendant, and handed to her the written demand 
and the note, and she read them. She said that Alexander, the 
promisor, was going down to see the messenger’s father (who 
had charge of the note for the holders) in a short time, and 
wished he would not sue it until Alexander saw him. Although, 
literally, this was stated as the request of the promisor, yet it 
was made by the indorser, without any restriction or qualifica- 
tion on her part, and therefore may be considered the same as 
if it were her own. It was therefore a request, by the indorser, 
to the holders, through their agent, with full notice that the note 
was then nominally due, (though not legally payable till three 
days after,) for forbearance of payment. It was calculated to 
induce the holder to believe that the parties who were liable were 
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about making some arrangement or some proposal, by which it 
would be paid, if he would forbear resorting to coercive meas- 
ures for a short time. 

And the court are of opinion that when the indorser, at or 
shortly before the time when the note becomes due, says to the 
holder, that an arrangement for its payment is about being made, 
and in direct terms, or by reasonable implication, requests the 
holder to wait or give time, it amounts to an assurance that the 
note will be paid — that the promisor or indorser will pay if — 
and is a waiver of demand and notice. It tends to put the holdei 
off his guard, and induces him to forego making a demand at 
the proper time and place ; and it would be contrary to goor 
faith, to set up such want of demand and notice — caused per 
haps by such forbearance —as a ground of defence. Leffing 
well v. White, 1 Johns. Cas. 99. Mechanics Bank v. Griswold, 
7 Wend. 165. Leonard v. Gary, 10 Wend. 504. Taunton 
Bank v. Richardson, 5 Pick. 436. Thornton v. Wynn, 12 Wheat. 
183. Wood v. Brown, 1 Stark. R. 217. 

Judgment for the plaintiffs. 


Jonas UnpERwoop vs. INHABITANTS OF SCITUATE. 


Fhe Rev. Sts. c. 46, § 18, have changed the provision of St. 1793, c. 59,§.13; and a 
person, though not an inhabitant of the town where a pauper falls into distress, may 
now recover of such town any expense necessarily incurred by him for the relief 
of the pauper, after notice and request made to the overseers of the poor of the 
town, and their neglect to provide for the pauper. 

A physician, an inhabitant of the town of H., immediately afier attending upon a per- 
son in the town of S., to whom he had been called, and who had received a wound 
and was a proper subject of relief by that town, gave notice to one of the over- 
seers of the poor of said town that said person needed and would need surgical 
and medical assistance, but did not wish to be considered a pauper: He also re 
quested said overseer to inform him whether the town of S. would pay him for the 
services which he had rendered and which it would be necessary to render: The 
overseers of the poor of S. took no order on this notice and request, and neglected 
to make any provision for said person: Held, that this notice and request were suf- 
ficient to entitle the physician to recover pay of the town of S. for his services in 
attending upon said person until he was cured. 


Assumpsir to recover pay for professional services. ‘The case 
was submitted tothe court on the following statement of facts: 


OCTOBER TERM 1843. 215 


Underwood v. Inhabitants of Scituate. 


The plaintiff, who is a physician and surgeon, and an inhab- 
itant of Hingham, was called upon, on the 25th of April 1842, 
to attend Freeman House, jr.,a minor, who had been wounded 
by the bursting of a gun, and stood in need of immediate relief ; 
and the plaintiff did attend him, from time to time, and adminis- 
ter to his relief and cure. Said House, on said 25th of April, 
was living in the town of Scituate, at the house of Freeman 
French, and was at said French’s house during all the time of 
the plaintiff’s attendance upon him. On or about said 25th of 
April, the plaintiff called at the house of one of the overseers of 
the poor of the town of Scituate, for the purpose of seeing said 
overseer ; but he being absent, the’ plaintiff requested the wife 
and father of said overseer toinform him of the condition of said 
House, and that the plaintiff was attending upon him, and that 
he needed and would need medical and surgical assistance ; that 
he (said House) did not wish to be considered a pauper; and 
that the plaintiff desired to know whether the town of Scituate 
would remunerate him for such services as he had rendered, 
and for such services as it should be necessary for him to ren- 
der. ‘This notice, information and request, which were verbal, 
were communicated to said overseer, by his wife, on or about 
said day ; and within a week afterwards, the plaintiff made a 
similar communication to said overseer, who agreed to submit 
the matter to the board of overseers, and to inform the plain- 
tiff, if said board should take any order thereon and conclude to 
become responsible. ‘Said overseer reported the matter to said 
board, at their first subsequent meeting, and they declined to 
take any order on the subject ; but said overseer never informed 
the plaintiff of their refusal. 

Said House was 17 or 18 years old, and had no means of 
support besides his labor, from which he was prevented by his 
wound ; and his father had not sufficient ability to maintain him: 
Nor was the plaintiff, nor any other individual, liable by law to 
support him. Said House’s father had a legal settlement in the 
town of Pembroke, but he resided in Scituate: And the legal 
settlement of said House was also in Pembroke. Neither the 
said House nor his father had ever received any support from 
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the town of Scituate, and no application was made to the over- 
seers of the poor of said town, in the present case, except as 
above stated. 

There were in the town of Scituate, when the plaintiff ren- 
dered the services aforesaid, several physicians of competent 
medical and surgical skill, some of whom lived as near to the 
house of the above mentioned French as the plaintiff; with all 
of whom the defendants had a special contract in relation to 
their services to the poor of the town, and which services were 
to be rendered under said contract, for a stipulated compensa- 
tion. But there is no evidence that the plaintiff had knowledge 
of such contract. 

Defendants to be defaulted, if the plaintiff is entitled to re- 
cover, and judgment to be entered for the plaintiff; otherwise, 
the plaintiff to become nonsuit. 

Kingsbury, for the plaintiff. 

W. Baylies, for the defendants. 

Dewey, J. It seems quite clear, that under the provisions 
of the statute in force before the enactment of the revised stat. 
utes, this action could not have been supported; the right te 
institute an action for supplies furnished to poor persons in nee¢ 
of relief,and where the overseers of the town refused or neglect- 
ed to furnish the same, being restricted to persons who were 
inhabitants of the town against which the suit was brought. 
Mitchell: v. Cornville, 12 Mass. 333. Miller v. Somerset, and 
Kittredge v. Newbury, 14 Mass. 396, 448. Watson v. Cam- 
bridge, 15 Mass. 286. Have the Rev. Sts. c. 46, $ 18, changed 
the law on this subject? They have in terms. The former 
statute (St. 1793, c. 59, $ 18,) restricted the right to recover 
for supplies thus furnished, to “an inhabitant” of the town 
within which such supplies were furnished. The revised stat- 
utes have substituted the words “any person,” for the word “ in- 
habitant ” used in the former. 

When we consider that the adjudications in the earlier cases 
-. were particularly placed upon the restriction or limitation of the 
persons entitled to this action, arising from the use of the term 
inhabitant ” in the statute ; and when we perceive, in one of 
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the opinions giving a construction to the former statute, a sug- 
gestion that the provisions of the statute may be sometimes found 
too restricted for the humane objects contemplated by it ; it seems 
to us that the occasion is not one to adopt a narrower construc- 
tion of the revised statutes making the provision of law on this 
subject, than the words used, taking them in their ordinary ac- 
ceptation, would naturally indicate. Giving the revised statutes 
such construction, they clearly extend to cases of expenses neces- 
sarily incurred for the relief of paupers, after due notice and re- 
quest to the overseers of the poor, and neglect by them to fur- 
nish necessary supplies, by any person, as well one who is not 
an inhabitant, as one who is such. The only doubt that has 
rested upon our minds upon the subject has arisen from the 
fact, that the commissioners for revising the statutes have not, in 
the present instance, as they have usually done in similar cases, 
appended a note to the section, stating the alteration they have 
made in the provision, and suggesting to the legislature the rea- 
sons that should influence them to adopt such proposed alteration. 

This fact doubtless furnishes some reason to suppose that no 
substantial alteration was intended, but is not sufficient to over- 
balance the evidence of such purpose, manifested in the change 
of language in the section itself; a change which must have 
been obvious to the minds of the commissioners, conversant as 
they were with the judicial decisions which had been made on 
the proper construction of St. 1798, c. 59, $ 13, on’ this sub- 
ject. We come therefore to the result, that a more enlarged 
provision, in cases of this kind, has been provided in the 
revised statutes. 

The further inquiry is, whether, in the present case, the sup- 
plies were furnished for the relief of a pauper, and after due no- 
tice to the overseers of the poor of Scituate. That Freeman 
House, jr. was a person in needof relief, and a proper subject 
to receive aid from the overseers of the poor, is not denied by 
the defendants. But it was suggested, that the notice was not 
sufficiently explicit that the application for aid for House was 
to furnish the same to him as a pauper. It is true that the no- 
tice stated that House himself did not wish to be considered as 
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a pauper; but the facts stated in the notice fully show that 
it was a case where such relief was needed, and where it was 
the duty of the overseers of the poor to furnish the proper medi- 
cal aid. Not having done so, the town became liable to the 
plaintiff, not upon the ground of an implied promise to pay him 
for his services in consequence of neglect to give him notice that 
they refused to employ him, or to recognize him as in their ser- 
vice, but by virtue of the direct statute provision creating such 
liability, after notice to the overseers, and their neglect to furnish 
the necessary supplies. Nor is it any sufficient answer, that 
there were resident in the town of Scituate, at the time the 
plaintiff rendered these services, several physicians and surgeons, 
of competent skill to have attended upon the pauper, or that the 
defendants had a special contract with those physicians and sur- 
geons to render all such services as should be needed by paupers 
resident in the town. It was the duty of the overseers of the 
poor of Scituate to see that such services were actually rendered ; 
or at least an offer to render them should have been made. Had 
the plaintiff continued to administer to the pauper, after the ten- 
der of such medical and surgical aid from the persons thus con- 
tracted with by the town, he would have had no claim upon the 
town. It is only upon the ground that such medical and surgi- 
cal aid was not offered nor provided by the overseers or thei: 
agent, that the right accrued to the plaintiff to furnish the same 
and to institute his action to recover therefor, as we think he 
may do upon the facts stated in the case. 


Judgment for the plaintiff 


Evian ALpEN vs. GAMALIEL RouNsEVILLE & others. 


This article was inserted in the warrant for a town meeting: “To act any thing in 
relation to the limits of schoo] districts, that the town may see cause:” When the 
town came to act on this article, a petition from the inhabitants of four school 
districts was presented, and the town voted to refer the whole subject to the 
selectmen: At an adjourned meeting, the selectmen made a report, recommending 
that said four districts be made into three only ; and their report was recommitted 
to them, “to divide said districts:”” In the warrant for a subsequent town meeting 
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were these articles: “To hear all reports of committees and act thereon:” “ To 
act any thing in relation to the limits of school districts, or relating to individuals, 
or parts of districts, who may wish to be set off from one district to another,” &c. 
Field, that these articles were sufficient to authorize the town, at the last meeting, 
to accept the report of the selectmen, making three districts out of said four, and to 
establish those three districts. 

In the formation of a school district, it is not necessary that all the territory included 
in it should be within continuous geographical lines. Where a district is laid out 
by such lines, and then certain individuals, with their polls and estates, are added 
thereto, this operates as a permanent annexation of those individuals and their real 
estates to the district, and does not violate the rule which requires districts to be 
established by geographical limits. 

A committee, appointed by a town to divide certain school districts, made four dis- 
tricts into three, and returned their report to the town: The town voted, at a meet- 
ing on the Ist of March, to accept said report. and recommitted it to the same com- 
mittee, “‘for the purpose of setting up the bounds and monuments:” The com- 
mittee, about a week afterwards, returned to the town clerk a report of their making 
said four districts into three, “as per vote of the town, March Ist,” and the clerk 
forthwith recorded it. Held, that said three districts were legally established. 


Trespass for breach and entry of the plaintiff’s close and 
taking away two of his heifers. The following facts were 
agreed on by the parties: 

The defendants, in 1841, were assessors of the town of Mid- 
dleborough, and on the 13th of December in that year assessed 
a tax, in due form, upon the plaintiff and others, as constituting 
school district No. 23 in said town, and committed it, for col- 
lection, to the collector of taxes for the town, who entered the 
plaintiff’s close and distrained for said tax. 

In the year 1809, the whole of said town was divided and 
- formed into school districts, and the plaintiff and his estate 
were included in district No. 20. In that year he paid a tax 
that was assessed for the building of a school house in that 
district, and has not since changed his residence. 

In the warrant for a meeting of said town, held on the 2d of 
March 1840, there was this article: ‘“ To act any thing in rela- 
tion to the limits of school districts that the town may see cause.”’ 
Under this article, the town received a petition from the inhab- 
itants of school districts Nos. 34, 20, 21 and 23, stating that 
they were “desirous that said districts should be districted 
anew.” The whole subject was thereupon referred to the 
selectmen, and the meeting was afterwards adjourned to the 
26th of October 1840. At the adjourned meeting, the select- 
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men made a report, recommending that said four districts should 
be made into three only. That report was recommitted to the 
selectmen, as a committee “ to divide said districts.” 

The fifth article in the warrant for the meeting of said town 
on the Ist of March 1841 was, “to hear all reports of commit- 
tees, and act thereon;”’ and the thirteenth article was, “ to act 
any thing in relation to the limits of school districts, or relating 
to individuals, or parts of districts, who may wish to be set off 
from one district to another, in or out of this town, into an 
adjoining town.” The record of the vote on said thirteenth 
article was thus: ‘Voted to accept of a report made by the 
committee to district anew districts Nos. 34, 20, 21 and 238, 
which report makes three out of the four ; said report was re- 
committed for the purpose of setting up the bounds and monu- 
ments.” The said three districts were designated, in said 
report, as Nos. 20, 21 and 23; and the plaintiff and his estate 
were within the limits of district No. 23. These limits are 
described, as in the paper which is copied in the margin.* 


* School district No. 23 is bounded as follows: Beginning at the highway on 
the west side of the bridge, over Purchase Brook, so called, near the dwelling- 
house of Seth Eaton, Esq.; thence southerly in a direct line to the highway 
south of the dwelling-house of Elias Randall, to a stake and stones, on the west 
side of said highway ; and the same stake and stones are a bound of said Ran- 
dall’s land; thence south by the said highway, passing the dwellings of Consider 
Robbins, Abner Leonard and Alfred Randall, to the Taunton road, so called, toa 
stake and stones for a bound on the west side of the road aforesaid ; from thence, 
in a direct course passing north of Hercules Richmond’s dwelling-house, and south 
of the dwelling-house where Jonathan Drake now lives; crossing the turnpike 
road, south of the dwelling-house of Luther C. Macomber, to the junction of the 
second branch of Trout Brook, so called, below the tack factory; from thence 
down said Trout Brook to the elm tree named for a bound of school district 
No. 2], and standing on the north bank of said Trout Brook, and from thence 
northerly, by the line of school district No. 21, to the stake and stones on the 
south side of the highway between the dwelling-houses of Enos Drake and 
Josiah Robinson ; from thence northerly, in a direct course, by the line of school 
district No. 21, to the stake on the west side of the turnpike road, about 30 rods 
south of Deacon Job Alden’s dwelling-house ; and the same is a bound of school 
districts Nos. 20 and 21; thence easterly, crossing the turnpike, by the line of 
‘school district No. 20, to the highway south of Reuel W. Eaton’s dwelling- 
house; and on the west side of said highway, at the corner of the lands of Seth 
Eaton, Esq. and Elijah Alden is astake and stones for a bound, and is a bound 
also of school district No. 20; from thence northerly, by the said highway, to the 
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That paper was handed to the town clerk, by Gamaliel Rounse- 
ville, chairman of said committee, about a week after the meet- 
ing of March Ist 1841, and was forthwith recorded by said 
clerk. Considerable portions of the inhabitants of the old dis- 
tricts, Nos. 20, 21 and 23, objected to the petition for district- 
ing anew, and sent to the town protests or remonstrances 
against said petition; but none of the inhabitants of district 
No. 34 made any objection to said proceedings. 

The persons living within the lines which, by said proceed- 
ing, constitute district No. 23, held a district meeting, at which 
the plaintiff was not present, and voted to raise $175 for the 
purpose of providing a school house, and that vote was regu- 
larly notified to the defendants, who thereupon assessed the said 
_ sum on all the polls and estates of the persons aforesaid. One 
half of district No. 20, as constituted in 1809, is included in 
the aforesaid lines of what is now called No. 23. The district 
which, by the districting in 1809, was No. 23, had a school 
house sufficient for that district, when said assessment was 
made. 

Eddy & Coffin, for the plaintiff. There was no article in 
the warrant for the meeting of March 2d 1840, which author- 
ized the town to take any measures for abolishing a school 
district. An alteration of the limits of existing districts was 
alone contemplated by the article. Waldron v. Lee, 5 Pick. 
334. Nor did the articles in the warrant for the meeting of 
March Ist 1841 authorize the acts done at that meeting. Rev. 
Sts. c. 15, $ 21. See School District in Stoneham v. Richard- 
son, 23 Pick. 62.. The vote to recommit the report, after it 


Purchase Brook and bridge, being the bound first n4med: Thus bounded, to be 
inclusive and known as school district No. 23. 

Also the following persons, having formerly belonged to the old school dis- 
tricts, and not being included in the new, are disposed of as follows: That is, 
Capt. Charles White, Samue! Reed and Elias Randall, are annexed to school 
district No. 19, with all their polls and estates. Enos Eaton and Daniel Savery 
are, with their polls and estates, set to district No. 18. And Josiah Richmond, 
Eleazer Richmond, Silas Hathaway and Capt. Linus Washburn are, with their 
polls and estates, annexed to the Miller District, so called, or No. 22 district. 
As per vote of the town, March .1 1841. 

Gamaliel Rounseville, per order. 


LO* 
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was accepted, was, inconsistent with the vote to accept it; 


and the subsequent return and recording do not constitute a 
legal record of the new districting. Non constat that the origin- 
al report, when made to the town, was not an oral one. 

Part of the inhabitants of some of the old districts were not 
included in the new ones by geographical limits, as is required 
by law. Rev. Sts. c. 23, $ 24. Withington v. Eveleth, 7 Pick. 
106. Perry v. Inhabitants of Dover, 12 Pick. 213. The an- 


nexation of a person’s estate to a district, does not “ determine — 


the limits of such district ;”’ for the annexation is only for the 
life of such person. Kingsbery v. Slack, 8 Mass. 154. 

An action of trespass against the assessors is the plaintiff’s 
proper remedy; no other party being liable to him. 7 and 12 
Pick. ubt sup. Little v. Merrill, 10 Pick. 548. 


W. Baylies, for the defendants. The district, which voted ; 


to raise the tax in question, was legally established. It was not 
necessary, in order to alter a district, that the whole town 
should be districted anew. Richards v. Dagget, 4 Mass. 534. 
The articles in the warrants for the town meetings were appro- 
priate to the matters which were voted, and sufficient to author- 
ize the votes. Blackburn v. Inhabitants of Walpole, 9 Pick. 97. 
Haven v. City of Lowell, 5 Met. 35. 

It is sufficient for the defence of this action, that district 
No. 23 was legally established. No question, as to the effect 
of the annexation of certain detached estates of individuals, 
arises in the present action. When that question shall arise, it 
will be found that the annexation has the same effect as if the 
estate annexed had been included in the limits previously 
described. Colburn v. Ellis, 7 Mass. 89. Inhabitants of Cum- 
berland v. Prince, 6 Greenl. 408. 

In Perry v. Inhabitants of Dover, cited for the plaintiff, the 
arrangement of the school districts was such, that certain per- 
sons belonged to no district. See also Williams v. Inhabitants 
- of Raynham, 17 Pick. 344. 

The action of the town, at the meeting of March Ist 1841, 
was irregular, but did not avoid the vote to accept the report of 
the districting committee. } 
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The defendants cannot be held liable in an action of trespass. 
Baker v. Allen, 21 Pick. 382. 

Dewey, J. Various objections have been taken to the valid- 
ity of the tax for the collection of which a warrant of distress 
was levied upon the plaintiff’s property ; but none of them, 
in the opinion of the court, can avail the plaintiff. 

It is insisted that the school district No. 23, for whose benefit 
and upon whose vote this tax was assessed, was not legally 
established: 1. Because there was no sufficient article in the 
warrants for calling the town meetings which acted upon the 
subject and established said district. This objection seems to 
us untenable. The language of the articles in the warrants is 
very broad, no less than this, in both; ‘to act any thing in rela- 
tion to the limits of school districts ;”” and in the last, ‘“ to hear 
all reports of committees and act thereon.” This, we think, was 
sufficient to authorize the town to proceed to establish district 
No. 23, and fix anew its boundaries. 

2. It is objected that the proceedings of the town, in estab- 
lishing the new districts, were illegal, by reason of the action 
of the town in assigning to other districts certain individuals, 
with their polls and estates, who were found not to be included 
in the limits of the new districts. The objection is, as we 
understand it, that all school districts should be established with 
territorial boundaries. Without expressing any opinion whether 
this objection would be open to the present plaintiff — inasmuch 
as school district No. 23 was well established in this respect, 
its boundaries being by geographical limits, and all its members 
those exclusively within these boundaries, and none of the in- 
habitants within these boundaries being excepted from the 
district, nor any resident upon a foreign territory, or without its 
limits, added to its members— we are of opinion that the forma- 
tion of school districts, by the addition of individuals, with 
their polls and estates, to the territorial limits of a district, 
is in effect permanently adding to the district the real estate 
of such individuals, with its local boundaries, and embracing 
it within the limits of such district, and may therefore be 
considered as no violation of the principle that school dis- 
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tricts are to be established with geographical or territorial 
boundaries. 

3. It was further urged, that the report of the committee of 
the town, districting anew the districts Nos. 20, 21, 23 and 34, 
and establishing three new districts therefrom, was not duly 
accepted by the town, by reason of the vote by which “said 
report was recommitted for the purpose of setting up the bounds 
and monuments.” . 

Now we understand this to have been a mere act of the 
town, limited to the precise purpose stated in the vote. It cer- 
tainly was not the best form or the most appropriate language 
that might have been used to effect this limited object; but 
taking the entire vote of the town on this occasion, and giving 
effect to that part of it in which the town “ voted to accept of a 
report made by the committee to district anew districts Nos. 34, 
20, 21 and 23,” it seems quite obvious that the purpose of 
recommitment was none other than to cause the erection of 
proper monuments to designate the newly constituted districts. 
The town had voted to accept of this report, and nothing 
further seems to have been contemplated, but the making, 
more distinctly, of the lines of the new districts, by the actual 
setting up of bounds and monuments. ‘Thus understanding the 
effect and object of this vote, we do not think it vacated and 
annulled the vote accepting the report and establishing the new 
districts. 

Judgment for the defendants. 


Wituiam H. Bares vs. Tue Kerru Iron Company. 


The agent of a manufacturing corporation was empowered by its by-laws to manage 
the affairs of the corporation committed to his care, and to exercise the powers com- 
mitted to him according to his best ability and discretion, and promptly to collect 
all assessments and other sums that should become due to the corporation, and to 
disburse them according to the order of the board of directors, who were made a 
board of control over him. Held, that the agent, if the board of directors did not in- 
terpose to contro] his proceedings, had authority to employ workmen to carry on the 
business of the corporation, and to pay them with its funds, or, not being in funds, to 
give the notes of the corporation in payment. 
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Assumpsir by the indorsee against the makers of a promissory 
note. The case was submitted to the court on the following 
agreed statement : : 

The defendants were made a manufacturing corporation by 
St. 1836, c. 151, for the purpose of making nails, &c., and were 
duly organized as such in May 1836. In October 1839, Levi 
Keith, jr. was chosen agent of said corporation. From that time 
to the time of the date of the note hereinafter named, said Keith 
continued to act as the agent of said corporation, employed and 
superintended the workmen in the nail factory of the defendants, 
paid them, and made sales of the nails manufactured by them. 

Before March 20th 1840, Levi C. Wright had been in the 
employment of the defendants, in their nail factory, and on that 
day there was due to him from them, for his said services, the 
sum of $68:48, for which the said Keith then gave to him a 
note for that amount, which is the note in suit. The note was 
indorsed to the plaintiff by said Wright. 

Before the giving of said note, the said Keith had signed 
other notes to other individuals, in the same manner, and for 
similar services ; some of which had been paid by the said Keith 
with the funds of the corporation, and in the presence of some 
of the directors of said corporation. 

Upon these facts, and the records of said corporation, which 
are part of the case, judgment is to be entered for the plaintiff 
or for the defendants, as the court shall order. 

Beal, for the plaintiff. 

Coffin, for the defendants. 

Wipe, J. This case is submitted on an agreed statement 
of facts ; and the questions are, in the first place, whether Levi 
Keith, jr., the defendants’ agent, had authority to bind them by 
the note in suit; and, in the second place, whether, if he had 
no such authority, he had not been held out to the public, by the 
defendants, as being so authorized. 

As to the latter question, it is agreed that, before the giving 
’ of said note, the said Keith had signed other notes to other in- 
dividuals in the same manner, and for similar services as those 
for which this note was given ; and that some of them had been 
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paid by the said agent with the funds of the corporation, in pres- 
ence of some of its directors. And it appears, by the record of 
the corporation, that the directors were duly appointed as a board 
of control over the agent, who was bound strictly to adhere to 
their instructions. Whether from these facts it sufficiently 
appears that the said Keith was held out to the public by the 
defendants, or with their knowledge and consent, as their agent 
authorized to contract for them, and to give their notes in pay- 
ment for services performed for their use and benefit, may per- 
haps be questionable. We are, however, inclined to the opin- 
ion that the agent was so held out with the implied assent of 
the corporation. But it is not necessary to decide this question ; 
for we are of opinion that in fact the agent had authority to bind 
the corporation by the note in suit. 

The records of the corporation show, that by one of its by-laws 
the agent was authorized and directed “ to manage the affairs 
of the corporation, committed to his care, according to the best 
of his ability, and at all times exercise the powers committed to 
him according to his discretion ; and promptly to collect all as- 
sessments and other sums that shall become due to the corpora- 
tion, and to disburse them ; according to the order of the board 
of directors; saving that the board of directors shall be a boare 
of control over him, and whenever they shall give him specia’ 
directions, he shall be bound strictly to adhere to them.” But as 
the directors never did interpose to control the proceedings of 
the agent, this qualification of his authority does not apply to 
the present case. On the contrary, if the assent of the directors 
were necessary to authorize the agent to contract for the corpo- 
ration, their assent might fairly be presumed. We do not, 
however, consider their assent necessary to legalize the acts of 
the agent. It is sufficient that they interposed no objections to 
his proceedings. And unquestionably he was fully authorized 
to employ workmen to carry on the business of the concern, and 
to pay them with the funds of the corporation ; or, not being in 
funds, he had authority to give the notes of the corporation in 
payment. Odiorne v. Maxcy, 13 Mass. 178, and 15 Mass. 39. 
White v. Westport Cotton Manuf. Co. 1 Pick. 220. 
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The note in suit was given in payment of a debt due from the 
corporation for labor and services performed for them in the 
ordinary course of their business ; and we cannot entertain a 
doubt, that the agent of the defendants had authority to bind 
them, by a note in their behalf, to the payment of the debt thus 
incurred. 


Judgment for the plaintiff. 


Darus Tuomas vs. Georce Waterman & another. 


It is not a presumption of law, from the mere fact that more than six years have elapsed 
since the date of a promissory note, that it is barred by the statute of limitations, 
though it does not appear whether or not the note was signed in the presence of 
an attesting witness. 

Where the payee of a note, more than six years after its date, pledges it as security for 
a debt, and after paying the debt and demanding a return of the note, brings an action 
against the pawnee for not returning it, and the defendant does not show that the 
promisor was unable to pay the note, the jury are at liberty to assess damages for the 
plaintiff to the full amount of the note. In such case, the filing in court of an obliga- 
tion of the defendant to indemnify the plaintiff against any act done or to be done by 
the defendant in respect to the note, is no ground for reducing the plaintiff’s 
damages. 

In such action, the defendant cannot introduce the testimony of the maker of the note, 
to prove that the maker told him that nothing was due to the payee on the note. 


Assumpsir to recover damages for the breach of the under- 
taking of the defendants, implied in the following instrument: 
“September 21st 1838, received of Darus Thomas a note of 
his brother, given October 10th 1831, of thirty six dollars and 
twenty four cents, 5 per cent. interest, as security for goods 
received. Waterman & Vaughan.” ‘Trial in the court of com- 
mon pleas, before Strong, J., whose report of the case was as 
follows : 

It was proved that the goods mentioned in said receipt were 
afterwards paid for by the plaintiff, and that he, in August 1841, 
after said payment, demanded the note mentioned in said re- 
ceipt, and that the defendant Waterman said he did not know 
but he might find it, and that no individual ought to bring an 
action. | 
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The defendants, contended that said note was redelivered to 
the plaintiff, though they gave no evidence of it. They also 
contended that there should be nominal damages only. Ist 
Because said note was barred by the statute of limitations. 2d. 
Because the defendants had not received any thing by virtue of 
said note, as proved by the deposition of Azel Thomas, the 
brother of the plaintiff and maker of said note. 3d. Because 
there was no proof that the defendants had negotiated said note. 
And they offered in court an indemnity against any act of theirs, 
which they had done or might do in respect to said note; 
making it a part of their statement of defence filed in the case. 


The court instructed the jury that a part of the deposition of | 


said Aze] Thomas was not legal evidence, namely, that part in 
which he deposed that he “told the defendants that he did 
not know as he owed his brother any thing ;” and that the jury 
should not consider that part of the deposition as evidence: ‘The 
court also instructed the jury, that they could not, in estimating 
the plaintiffs damages, take into consideration the offer of 
indemnity made to him by the defendants. 

The defendants contended, that on the face of said receipt 
the note was barred by the statute of limitations ; but the jury 
were instructed that this was not the legal presumption. The 
defendants also contended, that as the note could not be sued 
by an indorsee, that fact should be considered in estimating the 
damages. But the court instructed the jury, that the plaintiff 
was entitled to have the note delivered up, and that the law in 
respect to such notes not being available to indorsees should not 
affect the damages in this case ; that the law did not presume 
that the note was witnessed or not witnessed, and that if the 
defendants would take advantage of its not being witnessed, 
and so barred by the statute of limitations, (Rev. Sts. c. 120, 
$$ 1, 4,) it was incumbent on them to show it. 

The jury found a verdict for the plaintiff for the full amount 
of the note ; and the defendants alleged exceptions tc the direc- 
tions and instructions of the court. 

Eddy, for the defendants. 

Coffin, for the plaintiff. 
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Hvssarp, J. Several objections are taken to the plaintiffs 
recovery, which will be considered briefly. 

1. It is contended that the note mentioned in the defendants’ 
undertaking was barred by the statute of limitations. But this 
is not a presumption of law. It may have been witnessed. It 
may have been acknowledged in writing on the note, by the 
signer, that it was due and unpaid. A payment might have 
been made upon it and indorsed within six years. Nor does it 
follow that it could not be sued by the indorsee, if the promise 
was renewed ; and if sued in the name of the payee, the suit would 
be for the benefit of the true owner.. And the fact that the de- 
fendants received the note as security is prima facie evidence of 
its value. We are therefore of opinion, that if the note was barred 
by the statute, then it was incumbent on the defendants, who 
took it after six years had elapsed from its date, to show the fact. 

2. It issaid by the defendants that they have received nothing 
upon the said note since it came into their possession: But the 
true answer to this allegation is, that if they have not, they should 
return it; and they have neither done that, nor offered evidence 
that it has been lost. 

3. In regard to the offer of indemnity, we think it unavailing, 
because, as the plaintiff had delivered the note to the defendants, 
if he should sue the note and attempt to enforce a recovery upon 
it, and should not produce it in evidence, he could prove the 
loss only by the defendants; and before they would be permitted 
to testify as to the fact of loss, the plaintiff must cancel their 
obligation ot agreement, and it would therefore be a vain 
indemnity. 

/ A. Inregara to striking out a part of the deposition, we think 
the part, in which the witness told the defendants that he did 
not know as he owed his brother any thing, was properly rejected. 
It was objectionable on the same principle that hearsay evidence 
is rejected; as it was his mere declaration, not under oath. 
The defendants, who took his deposition, in order to have availed 
themselves of such a fact, should have put the question to 
him directly, whether he owed the note or any part of it; and 
this they have not done. 

20 
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On the whole, the defendants took the note for value, as se- 


curity for a debt which has been paid, and they are called upon 


to return it ; and they are bound to do it ; and as they show nole 
gal reason for not doing it, they are therefore responsible in dam- 
ages. They have not shown that Azel Thomas, the promisor, 
is not able to pay the note, nor have they asked him as to his 
ability, though they have taken his deposition. Nor have they 
proved that he would not have paid it, if he had been sued. 
The jury, upon the facts, have assessed damages for the plain- 
tiff to the amount of the note. But though they were not 
bound to give him the nominal amount of the note, yet they 
were at liberty to do jt. 

We do not think that any of the objections against the ruling 
of the presiding judge in the court below are of sufficient weight 
to cause us to grant another trial. 

Exceptions overruled. 


Joun Locxuurst vs. ABNER West & others. 


Since the passing of the act of congress of 1839, c. 35, as well as before, a debtor 
committed to a jail in this State, on execution issuing from a court of the United 
States, may be legally discharged from imprisonment on taking the poor debtors’ — 
oath before two commissioners appointed by the judge of the district court of the 
United States, pursuant to the act of congress of 1800, c. 4, on fifteen days’ pre- 
vious notice, by citation, being given to the execution creditor, pursuant to the 
act of congress of 1824, c. 40, to show cause why such oath should not be 
administered. 


Desr on a bond for the liberty of the jail limits. Writ — 
dated June 4th 1841. The case was submitted to the court 
on the following facts agreed: - 

On the 18th day of January 1841, Abner West was committed _ 
to the jail in New Bedford, on an execution that issued from 
the district court of the United States for the district of Massa- 
chusetts, in favor of the present plaintiff, dated December 31st — 
1840, for the sum of $74-°74; and on that day the said West, — 
as principal, and the other defendants, as his sureties, executed — 
the bond now in suit, in the form prescribed by the Rev. Sts. — 
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c. 97, $ 63. On the 18th of February 1841, West petitioned the 
judge of said district court for the appointment of two persons as 
commissioners, to administer to him the oath prescribed for poor 
debtors by the law of the United States; and on the next day, 
Oliver Prescott and Eli Haskell were appointed for that purpose 
by said judge. On the 24th of the same February, said com- 
missioners issued a notice to the creditor (the plaintiff) to appear 
and show cause, on the 12th of March then next, at 10 o’clock 
A. M., at the office of said Prescott; and this notice was 
served, on the same day, upon Ezra Bassett, the creditor’s 
attorney. On the said 12th of March, said West appeared 
before the said commissioners, and counsel for the creditor also 
appeared, and objected that no sufficient notice had been served 
according to law. The commissioners overruled this objection, 
and said West was then examined on written interrogatories, by 
said creditor’s counsel ; after which the commissioners adminis- 
tered to said West the oath prescribed for poor debtors, and he 
immediately departed without the exterior limits of said jail. 
This case was argued in 1842. 
E. Bassett, for the plaintiff. This bond was given in pursu- 
ince of the U.S. St. 1828, c. 68, which is the only act of con- 
_ gress now in force, regulating this subject; U. States v. Knight, 
3 Sumner, 358; and the question is, whether West was lawfully 
discharged by the proceedings had in this case. The plaintiff’s 
ground is, that all the proceedings were irregular, and that the 
commissioners had no authority to administer the poor debtors’ 
oath to West. They assumed to act by virtue of the U.S. \S¢. 
1800, c.4, $2. The plaintiff contends, that the proceedings 
should have been conformed to the provisions of the U. S. St. 
of February 28th 1839, c. 35, entitled “an act to abolish im- 
prisonment for debt in certain cases.” By this act, “ no person 
shall be imprisoned for debt in any State, on process issuing 
out of a court of the United States, where, by the laws of such 
State, imprisonment for debt has been abolished ; and where 
by the laws of a State imprisonment for debt shall be allowed, 
under certain conditions and restrictions, the same conditions 
and restrictions shal! be applicable to the process issuing out of 
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the courts of the United States; and the same proceedings 
shall be had therein as are adopted in the qpurts of such 
State.” : 

Under this statute, if West would avail himself of a lawful — 
discharge, he must show that the proceedings in his case were 
such as are prescribed by our Rev. Sts. c. 98; that they were 
the same, in every respect, as are prescribed for a poor debtor 
confined on an execution issuing from our state courts. Thirty 
days’ notice of his intention to take the oath should have been 
given; and the examination should have been had before two 
justices of the county, and each of the quorum. 

The legislation of congress for the relief of persons impris- 
oned for debt on process from the courts of the United States, 
is as follows: By St. 1789, c. 21, $2, it was enacted that 
“the forms of writs and executions, except their style and 
modes of process, in the circuit and district courts, in suits 
at common law,” should “be the same, in each State respec- 
tively, as”? were then “ used or allowed in the supreme courts 
of the same.” This act continued in force till that of 1792, 
c. 36, $ 2, provided that “the forms of writs, executions and 
other process, except their style, and the forms and modes 
of proceeding in suits, in those of common law,” should “be 
the same as” were then “used in the said courts respectively, 
in pursuance of the act” of 1789, c. 21. The terms “ modes 
of process,” and “ forms and modes of proceeding,” as used in 
these acts, are said by Marshall, C. J. to be of the same import. 
and to embrace the whole progress of the suit, and every trans- 
‘action in it, from its commencement to its termination, which 
does not take place until the judgment shall be satisfied. 'This 
is to conform to the law of the State, as it existed at the time 
the acts went into operation. Wayman v. Southard, 10 Wheat. 
26-32. At that time, congress had made no provision, in 
express terms, for persons imprisoned for debt on process issu- 
ing from the courts of the United States. And it is believed 
~‘that such persons, before the passing of St. 1800, c. 4, might 
avail themselves of the oath prescribed by the state practice then 
existing ; as that would be a part of “the forms and modes of 
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proceeding ” in the suit. That statute of 1800 prescribes the 
oath, and form and mode of proceedings, in express terms, for 
persons imprisoned for debt on process from a court of the 
United States; U. States v. Noah, 1 Paine, 368; and no pro- 
vision seems to have been previously made, in express terms, 
for the discharge of such persons by taking a prescribed oath. 
See also U. S. Sts. 1824, c. 3, and 40. 

The St. of 1828, c. 68, $ 3, provides that “ writs of execution, 
and other final process on judgments and decrees rendered 
in any of the courts of the United States, and the proceedings 
thereupon, shall be the same, except their style, in each State 
respectively, as are now used in the courts of such State.” By 
this provision it was intended that persons, committed on execu- 
tion from a court of the United States, should proceed in the 
same manner, and take the same oath, as persons committed on 
execution issuing from a state court. ‘The proceedings there- 
upon ” mean all the proceedings under the execution, until the 
same shall be satisfied. In U. States v. Knight, 3 Sumner, 372, 
Story, J. says, “all proceedings consequent upon, and incident 
to, such writs of execution, and other final process, until the 
complete satisfaction and discharge thereof, are properly, in the 
sense of the act, proceedings on the execution or other final 
process ; and that therefore the proceedings to obtain the jail lib- 
erties, by a debtor imprisoned on such execution, or other final 
process, are ‘ proceedings thereupon,’ within the scope and pur- 
view of the act.” This third section of the St. of 1828 repeals 
the St. of 1800, c. 4, so far as it prescribed the debtors’ liberties, 
and the oath and proceedings to be had by poor debtors com- 
mitted on execution. So that, after the passing of St. of 1828, 
until the passing of St. 1839, c. 35, a person committed on an 
execution issuing from a court of the United States, was to avail 
himself of the oath prescribed for poor debtors by the law of 
the State ; and West should have proceeded accordingly, unless 
the St. of 1839 supersedes and repeals the St. of 1828. 

It seems to have been the intention of congress, in passing 
the Sts. of 1828 and 1839, to put debtors imprisoned on pro- 
cess from the United States courts upon the same footing, in 
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all respects, with debtors imprisoned on process from the state 
courts, respectively. | | 

Colby, for the defendants. The U.S. Sts. 1800, c. 4, and 
1824, c. 40, and other statutes cited by the plaintiff’s counsel, 
prior to that of 1839, c. 35, provide that defendants imprisoned 
on process issuing from a court of the United States may apply 
to the district court, and said court may issue a commission to 
two persons, empowering them to administer the poor debtors’ 
oath, if they see fit; and that if the creditor, his agent or attor- 
ney, live within fifty miles of the place of imprisonment, only 
fifteen days’ previous notice by citation shall be required. It 
these provisions are now in force, the proceedings under which 
West was discharged were perfectly regular. But the plaintiff 
contends that those statutes were repealed by that of 1839, 
c. 35, and that West should have proceeded, in every respect, 
as if he had been committed on an execution issuing from a 
court of this Commonwealth ; and therefore, among other things, 
should have given thirty days’ notice to the plaintiff. 

The St. of 1839 was passed at the instance of a senator from 
New York, and is known to owe its origin to the singular state 
of things that existed in the city of New York before its pas-— 
sage. "The State of New York had abolished imprisonment for 
debt. But creditors in that city evaded their own laws by 
going over the river into New Jersey, and bringing their actions 
in the courts of the United States. On obtaining execution, 
they detained their debtors fifteen days in confinement; so that 
the humane laws of the State were rendered of no effect. To 
remedy this state of things, the act of congress of 1839 was 
introduced and carried; and every body supposed, until the 
present plaintiff questioned it, that it was a law which would — 
practically diminish imprisonment for debt, and enable debtors 
to obtain a more speedy discharge whenever they should be 
actually imprisoned. 

It was unfortunate that the framer of this-act did not look 
beyond the particular evil to be remedied, and did not provide 
expressly for cases that were to arise in other States. Still 
there can he no doubt of the purpose of the act. It abolished 
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imprisonment for debt, on process from the United States courts, 
in every State where it was already abolished on process from 
the state courts, and provided that the same conditions and 
restrictions should apply to executions issuing from the courts 
of the United States, that were applied to executions from 
the state courts; and this, doubtless, from the belief that the, 
provisions of the state laws were milder than those of the laws 
of the United States then in force. Congress would not, at the 
instance of poor debtors in the city of New York, enact a law, 
with the intent to extend the term of imprisonment in all cases 
out of New York. 

If the intent of congress was to meliorate the law, the single 
question is, whether that intent shall be carried into effect. 
The intention of the legislature, when discovered, must prevail ; 
any rule of construction declared by previous acts to the con- 
trary notwithstanding. Brown v. Barry, 3 Dall. 367. See also 
U. States v. Fisher, 2 Cranch, 386 & seg. Wilkinson v. Leland, 
2 Pet. 662. In doubtful cases, the court should compare all 
the parts of a statute, and different statutes in part materia, 
to ascertain the intention of the legislature. The Elizabeth, 
1 Paine, 11. Strode v. Stafford Justices, 1 Brock. 165. Laws 
are construed strictly, to save a right or avoid a penalty ; and 
liberally, to give a remedy or effect an object declared in the 
law. Whitney v. Emmett, 1 Bald. 316. See also Whitney v. 
_ Whitney, 14 Mass. 92. The Harriet, 1 Story R. 251. 

But if the St. of 1839 be construed with the most technical 
strictness, and the precise meaning of particular words and 
phrases therein be inquired into, it will not bear the narrow 
construction which is given to it by the plaintiff. Even if thus 
construed, the statute must relate to the original imprisonment, 
and not to the mode and time of discharge, which must be left 
to the regulation of previous standing laws. In this Common- 
wealth, before a debtor can be arrested for debt, the creditor 
must make oath as to the amount of his demand, &c. In other 
States there are, doubtless, similar steps to be taken before 
the body can be seized ; and these are restrictions and condi 
tions mentioned in the act of 1839. Is it not absurd to say 
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that when the statute declares that a man may be imprisoned 
“under certain conditions and restrictions,” it means that he 
shall not be released from imprisonment except under the same 
conditions and restrictions? ‘To imprison a man is one thing ; 
to discharge him is another and a different thing. 

The plaintiff relies on the last clause of the statute, viz. “ the 
samé proceedings shall be had therein as are adopted in the 
courts of such State.” The answer is, that this, as well as the 
next preceding clause, where the words “ process issuing out 
of the courts of the United States’’ are used, looks to the 
original imprisonment exclusively. The courts of Massachusetts 
have nothing to do with the time or mode of discharging a poor 
debtor. They have no “proceedings” to which such a debtor 
can conform. In the absence, therefore, of all regulations by 
the courts, there must be some mode of giving notice to a cred- 
itor, and of releasing a debtor. That mode is provided by 
previously existing statutes of the United States, which are not 
repealed, and which West has followed. 

If, however, the defendants are wrong in all the foregoing 
positions, yet they insist that the plaintiff’s appearance, by his 
counsel, before the commissioners, on the notice, was a waiver, 
in law, of the objection that the notice was irregularly given. It 
is the constant practice of the courts to rule that the appearance 
of a party, at the taking of a deposition, is a waiver of all objec- 
tions to the form, time and manner of the notice; because the 
object of notice is accomplished by the party’s appearance. So 
here, the object of notice, viz. to give the creditor an oppor- 
tunity to be heard on his objections, was accomplished ; and it 
comports with no man’s notion of justice or law, that the debtor 
and his sureties should be subjected to a penalty or forfeiture 
by reason of a technical informality. See Pattee v. Harrington, 
11 Pick. 221. 

Besides ; the plaintiff, when before the commissioners, ob- 
jected to the notice, and the objection was overruled by them, 
after discussion. ‘They were the only proper tribunal to try 
this question ; and it is at least doubtful whether their decision 
can be reviewed in this form. After the objection was over- 
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ruled, the plaintiff proceeded to an examination of the debtor, 
without suggesting want of time for preparation, or absence of 
witnesses. If the plaintiff had left the commissioners to proceed 
ex parte, after they had decided that the notice was legal, there 
would have been more fairness in his present position. 

Suaw, C. J. It appears to us that this case is substantially 
settled by a decision of the supreme court of the United States, 
made since this cause was argued. Duncan v. Darst, 17 Pet. 
205, and 1 Howard, 301. That case distinctly recognizes the 
continued existence in force of the act of 1800, c. 4, (1 Story 
U. S. Laws, 715,) as a mode by which debtors imprisoned on 
execution, under process of the courts of the United States, 
may be discharged, though it may not be the exclusive mode. 

We think it very clear, from the cases, that the laws of the 
United States, in adopting the modes of proceeding as _ pre- 
scribed by the state courts, do not thereby transfer the jurisdic- 
tion to state courts or state magistrates, but adopt similar 
modes of proceeding, to be pursued by the courts, magistrates 
and officers of the United States, in like cases. As, for instance, 
when by the law of the State, a particular mode of proceeding 
is to be pursued by a sheriff or his deputy, in taking and dis- 
posing of property, or in arresting a defendant, a similar mode 
of proceeding shall be adopted by the marshal of the United 
States, or his deputy. But when particular authorities are 
‘given, and directions addressed to the officers of the State, such 
law is not adopted by the process acts of the United States; 
because they cannot be applied, and because they have no 
power over such state officers. Wayman v. Southard, 10 Wheat. 
1,27. Beers v. Haughton, 9 Pet. 329. U. States v. Knight, 
3 Sumner, 358, and 14 Pet. 801. Amis v. Smith, 16 Pet. 303. 

The U.S. St. of 1800, c. 4, $ 2, provides the form of the 
poor debtors’ oath, to be administered by the judge of the dis- 
trict court, or, in case there shall be no judge within twenty 
miles of the jail, then by two commissioners, to be appointed 
by him; the creditor, his agent or attorney, if within one hun- 
dred miles, to have thirty days’ notice. The U.S. St. of 1824, 
c. 8, (3 Story U. S. Laws, 1932,) provides that the oath may 
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be administered by, any judge of the supreme court of the 


United States, or by the district judge for the district within 
which the debtor is imprisoned, or by any person or persons 
commissioned by either of them. The U. 8. St. of 1824, c. 40, 
(8 Story U. S. Laws, 1939,) provides for issuing a citation, 
and makes fifteen days’ notice sufficient, when the creditor is 
within fifty miles. With these alterations, the act of 1800, 
c. 4, is still in force, so far that persons, discharged from im- 
prisonment by the taking of the oath before commissioners, as 
therein provided, are lawfully discharged. ‘Then the only ques 
tion is, whether this was repealed by the United States statute 
of February 28th 1839, abolishing imprisonment for debt in 
certain cases. And we are clearly of opinion that this does 
not repeal the former law. Certainly it does not in terms; and 
there is no ground to maintain that it does so by implication. 
It provides for the entire abolition of imprisonment for debt, 
under process from the courts of the United States, in every 
State where it is abolished by the laws of the State; and where 
it is allowed by the laws of a State, “under certain conditions 
and restrictions, the same conditions and restrictions shall be 
applicable, and the same proceedings shall be had therein 
as are adopted in the courts of such State.” The plaintiff con- 
tends for a literal construction of this last clause, and maintains 
that by “ the same proceedings” must be understood that the 
proceedings must be had and conducted by the same officers, 
that is, the officers and magistrates of the State, and that thus 
is repealed, by implication, the power before conferred on 
United States judges, and commissioners appointed by them. 

This, in our view, would be a most strained construction. 
Strictly speaking, this law does not apply to the mode of dis- 
charge from imprisonment. The intention of congress is mani- 
fest, to apply as well to mesne process as to execution ; and 
when, by the state laws, imprisonment is allowable in certain 
cases only —as where the debtor is going out of the State — this 
‘statute confines the process from federal courts to the same cases. 
So when affidavit is required, and the like. According to the 


literal construction contended for by the plaintiff, the process 
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from courts of the United States, since February 1839, whether 
on mesne process or execution, must be served by a sheriff of 
the county or his deputy, and not by a marshal. The only 
construction, which will reconcile the act of 1839 with a long 
course of cases from 1789 to the present time, is, to hold that 
the law of the United States, in adopting by legislation the 
processes of state courts, and the same proceedings under them 
which are directed to be had in the state courts, adopts them, 
so far as they are analogous and applicable, and so far as cor- 
responding officers of the United States can execute them. But 
it does not, and congress could not, transfer the jurisdiction of 
the United States to the State; nor could they require or 
authorize the officers of the State to execute the judgments of 
the courts of the United States. Prigg v. Commonwealth of 
Pennsylvania, 16 Pet. 539. It is true that the proceedings 
under the judgments of courts of the United States may some- 
times be defeated by proceedings under process from the state 
courts; but this is a collateral and incidental, and not the direct, 
result of the process of a state court. If, for instence, property 
has been already taken on execution, by process from a state 
court, it cannot be taken by a similar process from a court of 
the United States. So when any rights have been acquired by 
judgment or process of the courts of a State, such nghts cannot 
be defeated by the judgments and processes of the courts of the 
United States. This results necessarily from the concurrent 
jurisdiction of these courts, as established by the constitution 
and laws both of the States and of the United States, the effect 
of which is, that the one which first takes effect must necessarily 
supersede the other, when both cannot have full operation. 

In the present case, we are of opinion that the act of the 
United States of 1839, abolishing or modifying the power of 
imprisonment for debt, did not, in this State, supersede the 
former provisions of the law of the United States providing 
for the appointment of commissioners. to administer the poor 
debtors’ oath; that West was duly and lawfully discharged 
from his imprisonment; and that the condition of his bond 
was not broken by his going at large after such discharge. 

Judgment for the defendants. 
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Jarvis B. Smire vs. Winpur Weuts & Trustee. 


A testator, the only son of his mother by her first marriage, who would have been his 
sole heir at law if he had died intestate, bequeathed to her all his property, ‘‘ to 
hold the same to her and her heirs and assigns, to be for the sole use of herself, her 
heirs, executors, administrators and assigns:” 'The mother was wife of a second 
husband, but lived separate from him, and had no support from any source besides 
her own labor; her husband being intemperate, and not of ordinary capacity or pru- 
dence in the management of property. Held, that the mother took the property to 
her separate use, to the exclusion of the husband and his creditors. 


DanteL Cuariin, who was summoned as trustee of Wells, the 
principal defendant, made a sworn answer to the following ef- 
fect: That he was executor of the last will of Ezra A. Fisher, 
late of Attleborough, which was made on the 23d of October 
1836, and in which was this clause: “I give and bequeath to my 
honored mother all my property that is left after paying my just 
debts and funeral expenses; to hold the same to her and her 
heirs and assigns, to be for the sole use of herself, her heirs, exec- 
utors, administrators and assigns : ” That said Claflin duly proved 
the said will in September 1837, gave bond, and entered upon 
the duties of his office soon after the decease of the testator, and 
had since, under the advice of counsel, appropriated part of the 
proceeds of the testator’s estate to the separate maintenance of 
the legatee named in said will, by vesting it in real estate which 
is held by a trustee for her use: That said Claflin had received 
none of the income or profits of said real estate, and knew not — 
who had, but presumed the same had been applied to the sepa-~ 
rate maintenance of said legatee: That he had in his hands, at 
the time of the service of the writ in this case, diyidends on bank 
stock owned by the testator: That he (said Claflin) was well 
acquainted with the circumstances of the testator, the said legatee 
and her husband, at the date of said will: That she, at that time, 
lived in Attleborough, and the said Wells, her husband, in Reho- 
both, and that they had never since lived together, except for a 
short time: Thatsaid Wells did not, at that time, “ contribute any 
thing of consequence” to the support of his said wife, and never 
since had ; that he was of intemperate habits, and not of ordi- 
nary capacity or prudence in the management of property : That 
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his said wife had no separate property, and no means of living 
besides her personal labor: That all these facts were known to 
the testator ; and that he, a short time before his death, being 
sick at said Claflin’s house, told said Claflin that he was desirous 
his property should go to his mother, for her separate use, and 
not be under the control of her husband; and that said Claflin 
thereupon told said testator that, in order to effect this, he must 
make a will: That the testator requested said Claflin to get some 
person to draw his will for this object, and that said Claflin went 
for a scrivener, who came, and was expressly directed to frame 
the will so as to give the property to the sole use of the testator’s 
mother, and so as to prevent the control thereof by her husband: 
That the serivener told the testator that he had so drawn the 
will; whereupon the testator executed it, and lived only a week 
afterwards: That the testator was the only child of said legatee, 
who would have been his sole heir at law, if he had made no will. 

Pratt, for the plaintiff. That part of the answer, which states 
the intention and conversation of the testator, is not to be received 
or considered by the court ; but the will is to be construed with- 
out explanation by parol evidence, which is admissible only when 
there is an ambiguity as to the nature of the thing devised, or 
as to the identity of the party. Thomas v. Thomas, 6T. R. 671. 
Richards v. Dutch, 8 Mass. 506. Sargent v. Towne, 10 Mass. 
303. Mann v. Mann, 14 Johns. 1. 

~The effect of the will, construed by its terms, is to vest th 

property in the husband of the legatee, and make it attachable 
by his creditors. Clapp v. Stoughton, 10 Pick. 469. Hayward 
v. Hayward, and Wheeler v. Bowen, 20 Pick. 517, 563. Tol- 
ler on Executors, 225. Rev. Sts. c. 109, $$.4, 62. The exec- 
utor had no authority to invest the testator’s money; and if he 
has sold any of the property, he is answerable for it in this 
process. ‘The bequest was absolute ; and in such. case no trus- 
tee is necessary, and the executor does not become trustee. 

The claim to hold property for the use of a wife, separate from 
her husband, is against common right, and the instrument un 
der which such claim is made must clearly speak the intention 
that it should be so. The usual expression, in cases where it 
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has been held in chancery that property belongs exclusively to 
the wife, is found to be, to her separate use, exclusive of her hus- 
band, and not subject te his debts or control. See Brown v 
Clark, 3 Ves. 166. Roberts v. Spicer, 5 Mad. R.491. Jacobs 
v. Amyatt, 1 Mad. R. 376, note. | 

_ Daggett, for the trustee. The intention of the testator to give 
his property for the exclusive use of his mother is manifest from 
the terms of the will. The words “for the sole use of herself, — 
her heirs,” &c., are superfluous, if such was not his intention ; 
and the court will, if possible, give effect to all the words. 
Dawes v. Swan, 4 Mass. 215. Besides ; they are. words which 
have been often held sufficient to express a limitation to the 
wife ; nothing more being necessary, than that there be a clear 
indication of such an intention. Ex parte Ray, 1 Mad. R. 199, 
207. Fettiplace v. Gorges, and Lee v. Prieaux, 3 Bro. C. C. 8, 
381. 2 Roper Husb. & Wife, 158 & seg. 2 Roper on Leg. 
(Ist Amer. ed.) 295. Carroll v. Lee, 3 Gill & Johns. 504. 
And it is not necessary, in order to give effect to such inten- 
tion, that a trustee should be interposed. Rollfe v. Budder, 
Bunb. 187. Reeye Dom. Rel. 162, 163. Claney Husb. & 
Wife, (Ist Amer. ed.) 256,257. Davison v. Atkinson, 5 T. R. 
434. Dorr v. Wainwright, 13 Pick. 328. 3 Gill & Johns 
and 2 Roper on Leg. ubi sup. 

The intention of the testator is further manifest from the cir ' 
‘cumstances under which he made his will, and the relation which 
he sustained to the legatee; which circumstances may be 
shown by extrinsic evidence. Sargent v. Towne, 10 Mass. 303. 
Green]. on Ev. $$ 287, 289. 

The cases cited by the plaintiff from 10 and 20 Pick. can be 
made to bear on the case at bar only by assuming that the prop- 
erty in question is not the separate property of the wife of the 
principal defendant. 

Suaw, C. J. The question is, whether Claflin, as the exec- 
utor of the will of Fisher, can be charged as the trustee of 
Wells, the husband of the legatee; and this depends on the con- 


struction of the will. Mrs. Wells, wife of the principal defendant 


by her second marriage, was the mother of the testator, who was 
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her son by a former marriage, and her only child. She was 
therefore his sole heir at law, and would have taken his proper- 
ty by inheritance, had he died intestate. Under these circum- 
stances he made his will, by which, subject to his own debts, he 
gave all his property to his mother, ‘“‘to have and to hold the 
same, to her, her heirs and assigns, to be for the sole use of herself, 
her heirs, executors, administrators and assigns.” The court are 
of opinion that this was a gift to the separate use of the wife as 
a feme covert, to the exclusion of the husband and his creditors, 
as much as if more express words of exclusion had been used. 
We lay no stress on the statement made, in the trustee’s answer, 
of his personal knowledge as to the intent of the testator ; and 
we think it would not be received as affording any aid in the 
construction of this will, whenever the question should arise at 
law or in equity. The intent of the testator is certainly to gov- 
ern ; but it is the intent expressed by the will, or fairly collected 
from it, and from the circumstances under which it was made. 
Tucker v. Seaman’s Aid Society, (ante, 205.) But the fact, that 
the legatee was the mother of the testator, and his only heir, and 
that she had a husband living, are circumstances which may be 
legitimately resorted to, and which tend to give effect to the 
words, ‘for her sole use.”” And perhaps the fact of her living 
separate from her husband at the time may be considered as a 
circumstance of the same tendency, though not necessary in the 
present case. ‘The words “ sole use,” ina deed, bill of sale, or 
even a will, after an absolute gift to a man or to an unmarried 
woman, might, under some circumstances, be regarded as one of 
those pleonastic expressions, so common in conveyancing, which 
do not affect the construction. But when the gift is by a son to 
a mother who is the wife ofa man not his father, the words “ to 
her sole use”’ come to have a clear significance of his intent to 
make a provision for her personal benefit. And the fact of 
making a will, by means of which he could give it to her separate 
use, when she would have taken the same property by inherit- 
ance, but by a title which would enable the husband and his 
creditors to appropriate it, is strong corroborative proof of the 
intent of the testator to give the property to his mother, for her 
separate use. Trustee discharged. 
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Wiuutram H. Mitron & another vs. JonarHan Mosuer. 


As a mortgage of personal property need not be under seal, and as a mortgage of such 
property of a firm, made by one of the partners to secure a debt of the firm, is valid, 
the addition by him ofa seal thereto does not vitiate it. 

A., a part owner of a vessel which was at sea, mortgaged his interest therein to B.; 
After the vessel returned, A. mortgaged all his interest in her, “ her appurtenances, out- 
fits, cargo and catchings,” to C., stating, in this last mortgage, that the hull of said 
vessel was subject to B.’s mortgage: A. and the other owners of the vessel fitted her 
out for a whaling voyage, with the knowledge of B., and A. furnished his portion of 
her outfits for that voyage. A few days before the vessel sailed on said voyage, B. 
took formal possession of her, under his mortgage, when no one who was interested in 
her was on board; but gave no notice to A. that he had so done: On the return of the 
vesse] from that voyage, her cargo was sold by an agent thereto appointed by her sey- 
eral owners, and the proceeds came into his hands. Held, as between B. and C., that 
C. was entitled to A.’s share of those proceeds. 

Where a part owner of avessel and cargo mortgages his share thereof, and afterwards 
he and the other owners appoint an agent to sell the whole cargo, such agent, after 
selling the cargo and receiving the proceeds, is liable to the mortgagee, in an action 
for money had and received, for the mortgagor’s share of those proceeds. 


/ 


Assumpsrr for money had and received. ‘Trial in the court 
of common pleas. The judge, who sat at the trial, reported 
the case as follows: 

The plaintiffs introduced evidence tending to show that on 
the 22d of January 1841, Benjamin Swain, jr. and Joseph Bul- 
lard were merchants and partners in business, and executed a 
mortgage to the plaintiffs, which was duly recorded on that day, 
of their right, &c., to a certain brig, in the followimg terms: 


“* We do hereby assign, sell, transfer and set over” to the plain-— 
tiffs “all our right, title and interest in and to the brig Delight of 


‘New Bedford, her appurtenances, outfits, cargo and catchings, as 
she now is on her present whaling voyage ; the hull of said brig 
being subject to a previous mortgage to Andrew Warney,” &c, 
“In witness whereof we have hereunto set our hands and seals 
this 22d day of January 1841. B. Swain, jr. & Co. ; | 
sae (seal.) 
B. Swain, jr. 


Joseph Bullard, by his attorney, — 


A. Bullard.” 
That the condition of said mortgage was, that said Swain & 


Co., their heirs, executors, &c. should pay to the plaintiffs, their d 
heirs, &c., on demand, a note for $825, “ given by said B. Swain , 
& Co.” to the plaintiffs: That said brig had sailed on said — 
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voyage about the Ist of July 1840, and that she returned to New 
Bedford in June 1841: That the defendant was agent of the 
owners of the brig; that he sold her cargo, as such agent ; 
and that the proceeds of the sale came to his hands: That the 
plaintiffs, before the commencement of this action, demanded of 
the defendant one eighth of said proceeds, claiming the same as 
mortgagees as aforesaid ; and that the defendant refused to pay 
them any part thereof. No question was made as to the amount 
which the plaintiffs were entitled to recover, if entitled to re- 
cover at all. No evidence was offered by the plaintiffs to show 
that A. Bullard was authorized to act as attorney of said 
Joseph Bullard. ' 

The defendant objected, that Swain had no right, as one of 
the firm, to execute said mortgage in the name of the partners, 
and that nothing passed to the plaintiffs thereby. This objection 
was overruled. 

The defendant then introduced evidence tending to show, that 
on the 17th of February 1840 the said brig was at sea, and was 
under a mortgage to Samuel Dale to secure payment of $570-78 5 
that said Swain & Co., on that day, made a mortgage of all their 
right, title and interest in her, viz. one eighth part thereof, to 
-Andrew Carney, to secure a note held by him against said Swain 
for 181696, payable on demand ; that said mortgage was duly 
recorded on the 22d of said February; that said brig returned 
from sea in the spring of 1840; and that about ten days be- 
fore the brig sailed on her last voyage, viz. about the 18th of 
June 1840, an agent of said Carney went on board of her and 
took formal possession, under the said mortgage to Carney. The 
defendant thereupon contended that the one eighth part of the 
proceeds of the sale of the cargo, which was taken after said 
agent took possession, belonged to said Carney, and not to the 
plaintiffs. | | 

There was no evidence that when the agent of Carney so took 
possession, any person interested in the property was on board 
the brig, or that said Swain & Co. had any notice of that fact, 
or that any demand had been made upon them for payment of 


the note given to Carney as aforesaid. 
2% 
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The plaintiffs then offered evidence tending to show that 
Swain & Co. furnished one eighth part of the outfits for the last 
voyage of said brig, and that she sailed without any notice to’ 
them that Carney had taken possession as aforesaid. 

There was evidence that after the return of the brig, in June 
1841, said Carney, with the consent of Swain & Co., the mort- 
gagors, sold one eighth part of her hull, and demanded of the 
defendant one eighth part of the proceeds of the cargo. 

The judge instructed the jury, that if the foregoing facts, of 
which evidence had been given, were proved to their satisfac- 
tion, the plaintiffs were entitled to a verdict. A verdict was 
returned for the plaintiffs,.and the defendant alleged exceptions 
to said instruction. 

Coffin, for the defendant. No proper execution of the plain 
tiffs’ mortgage was shown. It does not appear that it was made 
to secure a partnership debt. On the contrary, the inference is, 
that it was for Swain’s private debt; as a person, claiming to 
act as attorney for Bullard, signed the deed. 

The mortgage to Carney transferred a right superior to that of 
the plaintiffs. His right was to one eighth of the brig, as she then 
was at sea; and upon her return, he took possession of her, and 
finally sold her under his mortgage. A mortgagee in possession 
is entitled to the earnings of the vessel, and is liable for her out- 
fits and repairs. Abbott on Ship. (4th Amer. ed.) 17 & seq. 
3 Kent Com. (8d ed.) 134 & seg. Anda mortgagee not in 
possession is entitled to the profits of the vessel. Moss v. Gal- 
limore, 1 Doug. 279. In Westerdell v. Dale, 7 T. R. 312, Lord 
Kenyon said, that as to a mortgagee, “whether in or out of 
possession, he is the legal owner, and must be so considered in 
a court of law, notwithstanding his title is subject to equitable 
interests,” &c. By the authority of that case, Swain, who fur- 
nished the outfits of the brig, may recover of Carney the amount 
of such outfits ; at least for all beyond the amount which he 
owed Carney. Probably, however, it was necessary that Swain 
should fit out the brig, in order to make her security for the 
amount of Carney’s claim. 

The owner of a vessel is owner of her return cargo, and 


> 
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entitled to her earnings, unless some special contract to the con 
trary isshown. In the present case, the other owners, or stran- 
gers, may have claims for outfits and expenditures, one eighth of 
which Carney must pay. Abbott on Ship. (4th Amer. ed.) 19, 
note. 

That Carney relied for security as well upon the cargo as the » 
brig, is apparent on the papers. His demand on one eighth was 
for $1816-96, subject to a previous mortgage of $572°78. 

As the defendant received nothing for the plaintiffs, but was 
agent only for the owners of the brig, and the proceeds of the 
sale came into his hands as such agent, the plaintiffs, not claim- 
ing as owners, cannot recover of him in this action, whatever 
may be the relative rights of the plaintiffs and Carney. 

Clifford, for the plaintiffs. ‘The mortgage was valid without 
proof of A. Bullard’s authority, as attorney of J. Bullard. His 
execution of the instrument was merely ex abundanti cautela, 
and was not necessary to make it a valid transfer of the proper- 
ty. The execution by Swain, one of the firm, was sufficient, as 
it was a conveyance of partnership property, to secure payment 
of a partnership debt. The condition states that the mortgage 
was given to secure a note of $825, given to the plaintiffs by 
the firm. This is conclusive, until it is shown that it was not a 
partnership debt. As this was a transfer of personal property, 
it was not necessary that the instrument should be under seal ; 
and the transaction being within the scope of the business of the 
partnership, it is not vitiated by the annexation of a seal to the 
signature of the firm. Mills v. Barber, 4 Day, 428. Tapley v. 
Butterfield, 1 Met..515. Story on Part. ¢ 122. 

Carney, by his own acts, is estopped to claim tue mortgagors’ 
interest in the proceeds of the voyage for which they furnished 
the outfits. He gave them no notice that he had taken or in- 
tended to take possession of the brig. He stood by and suffered 
them to incur all the expense and risk of the enterprise ; and after 
they have conveyed their interest in the adventure to another 
creditor, and the risk has terminated, he claims the proceeds. 
The circumstances show his implied permission that the mort- 
vagors might use the brig for another voyage; and that he did 
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not intend to rely upon any thing but the brig itself. The 
facts are not fully stated in the judge’s report; but it is not to 
be presumed that one eighth of the brig was the only property 
conveyed to him to secure his claim of $1816-96. And if he 
had relied at all on the earnings of the brig, he would have 
claimed them on her return from her first voyage. 

On the facts of the case, the instruction of the judge was 
correct, and did not depart from any legal position maintained 
in the cases cited for the defendant. , 

Dewey, J. 1. The defendant insists that the mortgage to the 
plaintiffs was not duly executed, so as to be effectual to secure a 
partnership debt or liability of Swain & Co. There is no signa- 
ture by Bullard, the other partner, and no authority is shown on 
behalf of the agent who acted as attorney in the signature of Bul- 
lard’s name ; and this would be fatal, if the separate signature of 
each of the partners was necessary to give validity to the mortgage. 
But this is not necessary. One partner is competent to transfer 
personal property by way of mortgage, by executing such mort- 
gage in the partnership name; and as such mortgage requires 
no seal, the addition of a seal by one partner did not vitiate 
the conveyance. ‘This mortgage, having been executed by one 
of the partners in the name of both, and being on the face 
of it a security given for a partnership debt, is well executed, 
and the further attempted execution of it, though ineffectual 
as a further execution by Bullard, does not divest it of its legal 
character. 

2. The defendant contends that the effect of the prior mort- 
gage to Carney, and his acts under it, were such as to vest in 
Carney the right to the money held by the defendant, and which 
the plaintiffs demand in this action. This was a mortgage of 
one eighth of the brig; and the defendant insists that this 
mortgage, accompanied by the taking of formal possession by 
Carney, in the manner stated in the report of the case, trans- 
ferred to Carney all the interest that Swain & Co. had in the 
-eargo and catchings during the subsequent voyage. | 

We do not understand that a mortgagee of a ship, who is 
not in possession, is necessarily connected with or answerable for 
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outfits, or entitled to the earnings of the ship. The mortgagee 
might have taken possession of her, and insisted upon his right 
to retain possession. He might have insisted upon his right to 
codperate in fitting her out, and to participate in her earnings. 
But not having done so, and contenting himself with a mere 
formal entry, and allowing others to fit her out, and to act osten- 
sibly as the owners of cargo, catchings and profits, their interest 
in the earnings made by the voyage might be well transferred 
in mortgage, to secure others for liabilities or for advances made 
by them. The secret entry made by Carney, without giving 
notice thereof to the mortgagors, or to the other part owners, 
was nugatory and void, and no rights attached by reason of it. 

The defendant holding the avails of the earnings of the 
voyage, for distribution, the plaintiffs may well recover, in the 
present action, the amount they are entitled to, as mortgagees 
thereof, by virtue of their mortgage covering the cargo and 


catchings. 
Exceptions overruled. 


——____ 


Axsinus Wixisur & another vs. Jonarnan Wixzvr, Executor. 


The St. of 1841, c.55, which gives to the supreme judicial court exclusive jurisdic- 
tion of all actions of waste and all actions of the case in the nature of waste, does 
_ not apply to an action against an executor or administrator for wasteful manage- 
ment of the property of his testator or intestate, but is confined to those tech- 
nical actions against tenants of real estate, which are authorized by the Rev. Sts. 
ce. 105, §§1- 6. : 


In an action of trespass upon the case, the plaintiffs set 
forth that, by the last will of Samuel Wilbur, of which the de- 
fendant was executor, they were made residuary legatees ; that 
property of said Samuel, more than sufficient to pay all his 
debts and the legacies bequeathed by him to others, came into 
the defendant’s hands, as such executor; and that the defendant 
so negligently and wastefully managed said property, that the 
plaintiffs had lost a large sum of money, to wit, $2000, which 
otherwise would have come to them under and by virtue of said 
will, &c. 
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The action was commenced in the court of common pleas, 
and was removed to the supreme judicial court, by the defend- 
ant, under the provisions of St. 1840, c. 87, $3. The defendant 
now moved that the action be dismissed for want of jurisdiction. 

Colby, for the defendant. As this is an ‘action of the case 
in the nature of waste,” this court, by St. 1841, c. 55, had 
exclusive jurisdiction thereof; and it could not come here 
through the court of common pleas, under St. 1840, c. 87, $ 3. 
It should therefore be dismissed, with costs. Cary v. Daniels, 
5 Met. 236. See Rev. Sts. c. 85, $ 16, and c. 110, $ 6. 
1 Saund. 323 6, note (7.) 

Coffin, for the plaintiffs. ‘The St. of 1841, c. 55, was passed 
for the purpose of removing the doubt which had arisen, 
whether the technical action of waste, and actions on the case 
in nature of waste, were real actions, within the meaning of 
St. 1840, c. 87, $ 1; and those technical actions, as men- 
tioned in Rev. Sts. c. 105, $$ 1-6, are alone within the St. 
of 1841. 

Dewey, J. In the St. of 1840, c. 87, prescribing the juris- 
diction of the supreme judicial court and the court of common 
pleas, the action of waste was not particularly named ; and to 
remove reasonable doubts as to the tribunal having original 
cognizance of this class of cases, it was deemed expedient to 
pass an explanatory act. By St. 1841, c. 55, it is provided 
that “the supreme judicial court shall have exclusive jurisdic- — 
tion of all actions of waste, and all actions of the case in the 
nature of waste.” We are now called upon to give a judicia! 
construction to this explanatory act, and to settle what are the 
actions of waste, and actions of the case in the nature of waste, 
the jurisdiction of which is vested exclusively in this court by 
the statute last cited. We cannot doubt that it applies solely 
to the action of waste, technically known as such — the action 
of waste given to the reversioner, or him who has the immedi- 
ate remainder, against a tenant for life or years, for the recovery 
of the place wasted, with treble damages, as authorized by the 
ancient English statutes, and recognized as adopted into our 
code, but now modified and regulated by the Rev. Sts. c. 105. 


OCTOBER TERM 1843. 251 


Wilbur & another v. Wilbur, Executor, 


As the revised statutes, in the chapter just cited, have author- 
ized the action of waste, and the action on the case in the 
nature of waste, and particularly prescribed the cases in which 
it is an appropriate remedy, and who may be proper parties 
to such action ; it may reasonably be supposed that the legis- 
lature, in introducing into the St. of 1841, c. 55, the terms 
action of waste and action of the case in the nature of waste, 
intended thereby to refer to the same class of actions which 
were embraced in the Rev. Sts. c. 105. 

This view of the purpose of the legislature, and of the lim- 
itation of the cases, provided for in St. 1841, c. 55, to cases of 
waste, technically so called, is much strengthened by the con- 
sideration, that, in the distribution of jurisdiction among the 
different courts by St. 1840, c. 87, all real actions, and all 
actions respecting easements upon real estate, were expressly 
made exclusively .cognizable by the supreme judicial court. 
The action of waste, restricted as we understand it to be, is an 
action concerning real estate, and may be very naturally in- 
cluded in the jurisdiction of the court having cognizance of real 
actions. But to adopt the construction contended for by the 
defendant, and to apply the statute to all cases which might, 
in a more loose sense, be termed cases of waste or unfaithful 
management of property held by agents or stewards, would 
have the effeet to transfer exclusively to the court not only cases 
of waste by administrators and executors, but all cases of waste 
and mismanagement of personal property by bailees, factors, 
agents and servants of any kind whatsoever. Such we do not 
apprehend to have been the intention of the legislature in pass- 
ing the act under consideration. We think it applies to actions 
of waste, and actions on the case in the nature of waste, of the 
character recognized by the Rev. Sts. c.105. It is true that the 
term waste is sometimes applied to the case of:unfaithful admin- 
istration by executors or administrators, (as in Rev. Sts. 0.85, 
§ 16, and c. 110, $ 6,) but in a very different sense ; and for such 
waste a remedy is given, which remedy was not intended to be 
changed or modified by the recent statutes concerning the juris- 
diction of this court and the court of common pleas. The 
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present action was therefore properly instituted in the court of 
common pleas, and being duly removed to this court by the 
defendant, the motion now made to dismiss it, on the ground 
that this court had exclusive original jurisdiction of the case, 
cannot prevail. 


; % 
Henry G. Kipney & another vs. ALpen D. Sropparp. 


A., in a written representation that B. was entitled to credit, concealed the fact 
that B. was a minor, with the view to give him a credit, knowing or believing 
that he would not obtain credit if that fact was known: C. sold goods to B. on 
credit, upon the faith of A.’s representation: B. did not pay for the goods, but 
left the country, and went on a whaling voyage. Held, that A. was guilty of ap 
actionable fraud, and that C. was entitled to recover of him the amount of the 
goods, without first bringing an action therefor against B. 


Trespass upon the case for an alleged fraudulent represen- 
tation by the defendant as to the credit of his son, Alden D. 
Stoddard, jr., in the following letter to F. Delano of New 
York: ‘ Fairhaven, 9 mo. 27th 1841. Franklin Delano, Esq. 
My Dear Sir: The bearer, my son, A. D. Stoddard, jr., wishes 
to purchase a bill of goods in your city. Any assistance you 


can render him, by a recommendation or otherwise, will be 


gratefully received by him, and much oblige your obedient ser- 
vant, who will take the liberty to say that A. D, 8. jr.’s con- 
tracts, of whatever nature, will unquestionably be punctually 


attended to. Very respectfully your friend, A. D. Stoddard.” 


At the trial before Wilde, J., one Ammidon testified that 
he was agent of the plaintiffs; that Stoddard, jr. called on him, 
in New York, about the Ist of October 1841, to purchase some 
goods, and referred him to Delano; that the witness called on 
Delano, who showed said letter to him, and stated that he was 
not acquainted with the young man, but knew his father and 
bAfeved him to be a responsible man; that from the knowledge 
he had of him, he should believe he would see his son through ; 
and that, on the strength of the letter, he should sell the young 
man goods to the amount of four or five hundred dollars: That 


the witness, at that time, sold to the son goods to the amount 
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of $260, and afterwards to the amount of $158°50: That the 
son afterwards applied for more goods, but the witness refused 
to sell to him: ‘The witness testified that he would not have 
sold him the goods, had it not been for the said letter and the 
representations of Delano; that no part of the debt had ever been 
paid ; that he had never attempted to recover the amount of 
the young man; that. he had called on -the defendant to effect 
a settlement, and told him that he (the witness) had understood, 
since the sales, that his son was a minor at the time the letter 
was written ; that the defendant admitted that such was the 
fact, refused to pay the debt, and stated that his son had gone 
to sea on a whaling voyage. | 

There was other evidence to show that the son was a minor 
when the letter was written, being between twenty and twenty 
one years of age, and that he had then been in business, as a 
dealer in hats, a year or more. 

The judge instructed the jury that when a party intentionally 
conceals a material fact, in giving a letter of recommendation, 
it amounts to a false representation ; that the defendant, giving 
a letter in this case to an unlimited amount, was bound to 
communicate every material fact; that if he concealed the fact 
that the son was a minor, with the view to give him a credit, 
knowing or believing that he would not get a credit if that fact 
was known, it was a fraud, and the plaintiff was entitled to 
recover; that it was immaterial whether there was any moral 
fraud ; and that every man was presumed to know the conse- 
quences of his own acts. 

The defendant’s counsel requested the judge to instruct the 
jury, that if the defendant gave his opinion merely, he was not 
bound to communicate any facts ; and that if he gave an honest 
opinion, he was not liable. But the judge refused so to instruct 
the jury. It was also contended by the defendant’s counsel, 
that the plaintiffs should have made an effort to recover*the 
debt of the son. 

The jury found a verdict for, the plaintiffs, for the amount 
of the goods sold, and the defendant moved for a new trial, on 


the ground that the jury were misdirected in matter of law. 
22 
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Colby, for the defendant. 

Eliot, for the plaintiffs. 

Hugsarp, J. This cause has been argued with ability and 
feeling by the counsel for the defendant who, it has been urged, 
was a father, and whose letter was written with strong expres- 
sions of parental confidence and affection, and at the same 
time without false allegations in it. But while sympathy for a 
client is highly praiseworthy on the part of counsel, the court 
are required not to yield to sympathies, or to give way to com- ~ 
passion; but to administer the law in its integrity, although 
it may seem to bear hardly in particular instances. To bend 
the rules of law, to avoid the pressure in individual cases, would 
produce uncertainty in the law itself, and in the end be subver- 
sive of justice. 

It is argued that the jury were compelled to find for the 
plaintiffs, on the mere concealment of a single fact by the de- 
fendant ; or, in other words, that the charge of the presiding 
judge was erroneous. But the jury were not directed to return 
a verdict for the plaintiffs, unless they found, as a fact, that the 
defendant concealed that his son was a minor, with a view to 
give him a credit, and knowing or believing that he would not 
obtain a credit if that fact were known. | 

It is very certain, as has been maintained by the defendant’s 
counsel, that a mistaken opinion, honestly given, can never be 
taken as a fraudulent representation. This is true in principle, 
and supported abundantly by authorities. But the misfortune 
of the defendant’s case is, that the verdict of the jury rests not 
on the honest mistake of the defendant, but upon the ground 
of material concealment of a fact especially within his knowl- 
edge ; a fact important to be known, as it regarded the credit 
of the son; a fact designedly concealed, and with the view of 
obtaining that credit for the son, which he, the father, knew 
or believed he could not obtain if that fact were known. 

It needs no lengthened argument to establish the materi 
ality of the fact. The result of this case is a sufficient witness 
of it. The plaintiffs were induced by the letter, from which 
this fact was carefully excluded, to give a credit to the son, 
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which they would not otherwise have given ; and as the direct. 
consequence of it, they have sustained the loss set out in the 
declaration. Here then are proved fraud and deceit on the 
part of the defendant, and damage to the plaintiffs; and these 
facts have long been held to constitute a substantial cause of 
action. From the time of the judgment in the great case of, 
Pasley v. Freeman, 3 'T. R. 51, to the present day, through the 
long line of decisions both in England and America, the princi- 
ple of that case, though with some statute modifications, remains 
unshaken and unimpaired. 

The case at bar has been likened to that of Tryon v. Whit- 
marsh, 1 Met. 1; and the letters in the two cases have much 
similarity. But in that case, in which the authorities were care- 
fully examined by the court, it was decided that the letter might 
have been written with an honest conviction of the truth of the 
assertions contained in it. But in the case at bar, there was the 
designed concealment of a fact, with intent to procure a credit, 
which could not be obtained if the fact were made known; and 
this the defendant well knew or believed. We think that the. 
principles laid down in that case, though the verdict was set 
aside, are decisive of the present case. The court there say, 
“we are therefore of opinion that the question for the jury was, 
whether the defendant knew that the assertion or opinion con- 
tained in his letter was false, or that he did not fully believe it 
to be true; or whether he did not conceal a material fact from 
the knowledge of the plaintiffs, with the intention to deceive 
them. It is true, as the defendant’s counsel have argued, that 
the defendant was not bound to disclose the facts on which his 
opinion was founded ; but if he kept back any material fact, 
with the intent to deceive the plaintiffs, this would be fraudu- 
lent.” So in Lobdell v. Baker, 1 Met. 201, a case, though 
very different in its facts, yet having features of resemblance to 
this, the court say, “‘ there was no evidence that the defendant 
made any express declaration that the note sold was a valid 
note, and that the makers and indorsers were liable ; but we 
are all of opinion that if he fraudulently procured the indorse- 
ment of Swan, and then authorized Winslow to sell the note, 
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without erasing the name of Swan, knowing as he did that Swan 
was a minor, and not by law liable on the note, all this would be 
equivalent to an express affirmation that the note was a valid 
contract, on which the makers of the note and the indorsers 
were by law liable.” ! 

It was also argued, in arrest of judgment, that the plaintiffs 
could not recover, because they had made no attempt to procure 
the debt from the son; but it being apparent that the declaration 
set forth a good cause of action, the defendant’s counsel, waiving 
the motion in arrest, argued that the plaintiffs had not made 
out a case for damages, because they had not prosecuted the 
claim against the son to final judgment; as infancy is only a 
personal privilege, and there is no certainty he would take ad- 
vantage of it, and the court cannot presume that he will not 
pay an honest debt. But the son did not pay the demand 
when due. The plaintiffs therefore sustained the loss of which 
they complain, by reason of the false representation; and the 
injury being complete, the cause of action accrued without pros-_ 
ecuting a suit against the son. And supposing the question — 
turned on the point whether the plaintiffs had used due diligence _ 
to collect the demand of the son; then it might well be replied, 
that when the plaintiffs came to the knowledge of the fact that 
the son was a minor, and applied to the father for a settlement, 
he refused to pay the debt, and informed them that his son had 
gone to sea on a whaling voyage. If therefore the plaintiffs 


aad been bound to pursue the son in the first instance ——as we 


think they were not — still this state of facts would have justi- 
fied them in not prosecuting the son before looking to the father 
for redress; nor does it call on them to await his return. Ad 
vana seu imposstbilia non cogit lex. The jury then having estab- 
lished the fraud and deceit on the part of the defendant, and _ 
the damage to the plaintiffs, the motion to set aside the verdict iy 
is overruled. | 5 

Judgment on the verdict 
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Groree L. Witmartuy vs. Dean Burt. 
Cuarzues B. Witmartru vs. THe Same. 


An officer, who holds an execution in the common form, issued by a court having 
jurisdiction, against a defendant who had been discharged under the insolvent law 
of 1838, c. 163, after the judgment on which the execution issued was rendered, 
is not liable to an action of trespass for arresting and committing such defendant 
on the execution, although the defendant shows his discharge to the officer before 
he is arrested. 

Two actions of trespass for assault, battery and false imprison- 
ment. The defendant, a deputy sheriff, pleaded the general 
issue, and set forth, by way of defence, that the assault, &c. 
were committed by him in the execution of civil process, by 
arresting the defendants upon an execution duly issued against 
them from the court of common pleas. At the trial, it was 
proved or admitted that, on the 9th of July 1842, an execution, 
in the usual form, was issued against the plaintiffs jointly, as co- 
partners, upon a judgment in the court of common pleas, recov- 
ered by E. W. Chaddock, on a contract made on the 2d of Oc- 
tober 1837; that this execution was returned unsatisfied, and 
that an alias, in the common form, was issued on the 18th of 
August 1842, upon which the plaintiffs were arrested by the 
defendant, and committed to the jail in Taunton; that they 
immediately gave bond for the liberty of the jail limits, went at 
large, and never surrendered themselves. 

It also appeared that the plaintiffs had taken the benefit of 
the insolvent law of this Commonwealth, and had obtained a 
discharge under it, in the usual form, dated March 6th 1841, 
and that this discharge was exhibited to the defendant before he 
made the above mentioned arrest and commitment. The de- 
fendant admitted that he had a bond of indemnity from the ex- 
ecution creditor, which he required before he would arrest the 
plaintiffs on the execution. | 

Upon these facts, the defendant’s counsel requested the court 
to rule that the actions could not be maintained, because tres- 
pass will not lie against an officer for the execution of process 
regularly issued, wherein he is, commanded to arrest the body 
of the party therein named as defendant ; because the plaintiffs 
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could and should have pleaded their discharge, during the pend 
ency of the action against them, in which said Chaddock’s judg- 
ment was recovered, and have caused the form of the execution 
to be varied, pursuant to the Rev. Sts. c. 97, $$ 10, 11, so as 
not to run against their bodies ; and because the remedy of the 
plaintiffs, if they were unlawfully arrested, was by an application 
to a court for a discharge, by habeas corpus or otherwise. ‘The 
judge, before the trial was had, refused this request, and instruct- 
ed the jury, for the purpose of the trials, that the plaintiffs were 
entitled to recover ; and a verdict was returned, in each case, for 
the plaintiff, subject to the opinion of the whole court. 

Colby & Eliot, for the defendant, to show that trespass would | 
not lie, cited the cases mentioned in the opinion of the court, 
and also Parsons v. Lloyd, 2 W. Bl. 845, and 3 Wils. 341. 
Damon vy. Bryant, 2 Pick. 413. McGuinty v. Herrick, 5 Wend. 
240. Watson v. Watson, 9 Connect. 141. To show that the 
case was not varied by the defendant’s taking a bond of indem- 
nity, they cited Marsh vy. Gold, 2 Pick. 290, and Fairfield v. 
Baldwin, 12 Pick. 397. ; 

Coffin &§ Pratt, for the plaintiffs. The defendant, as he knew 
that the plaintiffs were not liable to be arrested on execution, is 
not within the rule by which an officer is excused for serving 
a process issued by a court having jurisdiction, and legal on its 
face. He was no more justified than he would have been if he 
had committed the defendants after they had exhibited to hima 
supersedeas of the execution. Payson v. Payson, 1 Mass. 291 
Hoit v. Hook, 14 Mass. 210. Com. Dig. Imprisonment, H. 9 

Suaw, C. J. These two cases depend on the same principle 
and the decision of one settles both. Each is an action of tres- 
pass v2 et armis for an assault and false imprisonment, and the 
trespass relied upon was the arrest of the plaintiff, on an execu- 
tion, by the defendant, who was a deputy sneriff. The plaintiffs 
seek to avoid this justification, by showing that they had obtained | 
a certificate of discharge, under the insolvent law of Massachu- 
setts, which discharge was obtained long after the date of the 
contract on which the judgment was recovered, and that they 
exhibited their discharge to the defendant at the time of the 
arrest. 
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It does not distinctly appear, from the facts stated, whether 
the judgment, on which the above mentioned execution issued, 
was rendered before or after the date of the plaintiffs’ discharge ; 
but as the discharge was granted in March 1841, and the first 
execution mentioned is stated to have been issued in June 1842, 
there is ground to presume that the judgment was rendered 
some time after the discharge. If such was the case, it would be 
very clear that the officer could take no notice of such a 
discharge; for two reasons: Ist. In the case supposed, the 
_ debtor, having his discharge before the rendition of judgment, 
had an opportunity to plead it by way of defence ; and if he did 
not do so, it may be presumed that it was not valid. 2d. The 
judgment, being rendered after the discharge, might have been 
founded on a cause of action which accrued after the discharge ; 
and the officer could not by possibility know that it was not so. 
If the decision depended on this question, it might be necessary 
to send the cause back, to have that fact more exactly ascer- 
tained. But we think the result must be the same, if the dis- 
charge was obtained after the rendition of the judgment. 

The execution was in common form, authorizing and requir- 
ing the officer to take the property of the debtor, to satisfy the 
execution, and for want thereof, to arrest him. In making the 
arrest, therefore, he followed precisely the command of his pre- 
cept. Asa general rule, the officer is bound only to see that 
the process, which he is called upon to execute, is in due and reg- 
ular form, and issues from a court having jurisdiction of the sub- 
ject. In such case, he is justified in obeying his precept, and it 
is highly necessary to the due, prompt and energetic execution 
of the commands of the law, that he should be so. Ftz- 
patrick v. Kelly, cited 3'T. R. 740. Cameron v. Lightfoot, 2 W. 
B].1190. “ It is incomprehensible,” says Lord Kenyon, in Belk 
v. Broadbent, 3 T. R. 185, “‘to say that a person shall be con- 
_ Sidered as a trespasser who acts under the process of the court.” 
Tarlton v. Fisher, 2 Doug. 671, was trespass for assault and 
false imprisonment of a certificated bankrupt. Some doubt 
arose upon the express words of the statute, that such person 
« shall not be liable to be arrested.’ Butit was held, that though 
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the debtor might have a supersedeas to the execution, yet that 
till superseded, it was a justification ; and even after supersedeas, 
though trespass would lie against the party, it would not lie 
against the sheriff. And this is stated to be the settled prac-_ 
tice. The inconvenience would be very great, if the law were 
otherwise. 

And we think the same principle is well established by the 
authorities in our own books. Smith v. Bowker, 1 Mass. 76. 
Haskell v. Sumner, 1 Pick. 459. In Nichols v. Thomas, 4 
Mass. 232, on an execution against a corporation styled the Pres- 
ident, Directors and Company of a Turnpike, the officer arrested 
and committed one of the proprietors. There, indeed, he was 
held liable, because the plaintiff was not named nor described in 
his precept ; the corporate name not being the description or des- 
ignation of any natural person whatever. But Parsons, C. J. 
there affirms the general rule, and illustrates it by reference to 
an executor or administrator not liable toarrest. “If,” says he, 
‘an execution should illegally issue against the body of an ex- 
ecutor or administrator, on a judgment against the estate of the 
deceased, the officer might be justified in arresting the body of 
the executor or administrator, as he did not mistake his precept, 
which issued from a court having jurisdiction.” The same rule 
is recognized in Sanford v. Nichols, 13 Mass. 288, where Parker, 
C. J. says, ‘it will not do to require of executive officers, before 
they shall be held to obey precepts directed to them, that they 
shall have evidence of the regularity of the proceedings of the 
tribunal which commands the duty. Such a principle would 
put a stop to the execution of legal process.” 

If the plaintiff in such case has any remedy, it is not against 
the officer, who has simply executed the regular precept of a court 
having jurisdiction, but by applying for his discharge out of custo- 
dy, or by audita querela, or by an action on the case against the 
party who thus wrongfully armed the officer with power to arrest 
him, upon the ground of its being, on his part, a malicious arrest. 

And the reason for adopting this valuable rule, in a case like 
the present, is very strong. It would paralyze the action of an 
officer, and often defeat the service of legal process, if he were 
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bound to stop and try the genuineness and validity of a certificate 
of discharge under a bankrupt or insolvent law. The certificate 
may not be ‘genuine or legally authenticated, and yet the officer 
can take no evidence, nor even put the debtor himself under oath 
to prove it. 

But further ; suppose it be genuine, it is not an absolute dis- 
charge, or discharge from all debts, but only a discharge sud 
modo. Under the United States bankrupt law of 1841, it was 
held by Mr. Justice Story, that though, by the true construction 
_ of that law, the certificate, in certain cases, is not a discharge 
- from fiduciary debts, yet that the certificate should be issued in 
general and unlimited terms, leaving the bankrupt to avail him- 
self of it, so far as the law has made it an effective discharge. 
Matter of Tebbetts, 5 Law Reporter, 259. 

So under our own insolvent law of 1838, c. 168, § 10, modi- 
fied by subsequent acts, it is provided that if the insolvent shall 
have concealed his property, given preferences, or done other 
acts in fraud of the law, his discharge shall not be granted, or if 
granted, shall be of no effect. Here then are cases, in which an 
insolvent or bankrupt may have his discharge in his pocket, and 
present it to the officer, in the amplest form of a full and com- 
plete discharge from all his debts, and yet, by operation of the 
law under which it is granted, it may be no discharge of the 
debt sought to be enforced by service of the execution. Is the offi- 
cer to try all the questions of law and fact, involved in the ques- 
tion of the genuineness, the validity, and the application of the 
discharge to this particular debt? ‘To hold that an officer would 
be liable in trespass, for executing the command of his precept, 
would be to hold that an executive officer must try all these 
questions, without power to summon a witness or hear the par- 
ties, and to decide the case correctly, upon peril of being liable 
for damages for false imprisonment. 

The fact that the officer took an indemnity, can make no dif- 
ference ; it was to avail him only in case he had mistaken in 
regard to his duty. But whether he had an indemnity or not, is 
of no importance to the plaintiff; it did not convert into a 
wrong an act which was itself right and justifiable. 

Verdicts set aside, and plaintiffs nonsuit. 
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Enocu B. Hatraaway & others vs. Samurt Crocker c& others. 


A promissory note was made by a firm, payable to A., b. and C., and-a corporation, 
joint owners of a vessel: The promisees assigned the note to A. towards his 
share of the earnings of the vessel: The corporation assigned all its property, un- 
der the risolvent law, for the benefit of all its creditors, one of which creditors 
was a bank: A suit against said firm was brought on said note, in the name of 
all the promisees, for the benefit of A. Held, that a stockholder in the bank, which 
was a creditor of said corporation, was a competent witness for.the plaintiffs. 

Where the question in issue is, whether A. is member of a certain firm, and a wit- 
ness testifies that A. is not a member, the witness may be asked, on cross-exam- 
ination, if he has not told B. that A. was a member. 

Where A., B. and C. are sued ona joint contract, and a general verdict is returned 
for A., on his pleading the general issue, and giving in evidence a discharge under 
the insolvent law; and B. is defaulted, and a verdict is returned against C.; the 
plaintiff is entitled to a judgment against B. and C. 


Tue plaintiffs in this suit were Enoch B. Hathaway, Charles 
and Increase Robinson, and the ‘Taunton Iron Company, for- 
mer joint owners of a sloop. ‘The action was assumpsit on a 
note signed by Charles Richmond, jr. as agent for the Taunton 
Iron Foundry, and given to the plaintiffs in payment of freight 
earned by said sloop in transporting goods for said Foundry. 
There was also an indebitatus count for freight due to the plain- 
tiffs for carriage of goods on board said sloop. ‘The defendants 
were Samuel Crocker, Charles Richmond, sen. and Charles Rich- 
mond, jr., who were alleged to be partners under the name and 
firm of the Taunton Iron Foundry. Samuel Crocker pleaded the 
general issue, with a statement, by way of defence, of his discharge 
under tne insolvent law of 1836, c. 238. Charles Richmond, sen. 
was defaulted. At the trial, in the court of common pleas, the 
jury, under the direction of the court, and without objection from 
any party, returned a general verdict for said Crocker, at his 
‘request. . 

The plaintiffs, to prove that Charles Richmond, jr. was a part- 
ner in the firm known by the style of the Taunton Iron Foundry, 
introduced Stephen Rhoades asa witness, in the course of whose 
testimony it appeared that he was owner of shares in the Taunton 
Pank; that said bank was one of the many creditors of the 
‘aunton Iron Company, one of the plaintiffs in this action and 
a corporate body; and that said company had failed and made 
a general assignment of its property, for the benefit of all its 
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creditors. The defendants thereupon objected to the competency 
of said Rhoades as a witness, on the ground of interest. The 
plaintiffs then stated that this action was prosecuted for the sole 
benefit of Enoch B. Hathaway, one of the plaintiffs, to whom the 
whole cause of action was assigned by the other plaintiffs long 
before the action was commenced, said Hathaway having taken 
the note in suit as his share, or part of his share, of the earnings 
of the sloop aforesaid. Much evidence was offered to prove 
this assignment, and among other proofs thereof, certain books 
kept by the clerk of the Taunton Iron Foundry were submitted 
to an examination by the court. Upon the whole evidence on 
this point, the court, being of opinion that said assignment had 
been duly and legally made before this action was brought, and 
that said Rhoades had no interest in the action, admitted his 
testimony. 

Samuel Crocker was called as a witness by the plaintiffs, and 
testified. Charles Richmond, sen. was called as a witness, by 
the defendant Charles Richmond, jr., without objection, and 
testified that said Richmond, jr. was not a partner. In the course 
of the cross-examination, he was asked by the plaintiffs’ counsel, 
if he had not told Oakes Ames that Charles Richmond, jr. was a 
partner inthe Taunton Iron Foundry. The defendants’ counsel 
objected to this question, as incompetent to prove that said Rich- 
mond, jr. was a partner. The plaintiffs’ counsel then stated, 
that the question was asked for the purpose of contradicting the 
_ witness; and for that purpose the court permitted it to beasked: 
The witness replied that he had no recollection of it, but he 
thought it very likely he had so stated to said Ames; and gave 
his reasons therefor. He added, that C. Richmond, jr. never 
was a partner. Afterwards, the plaintiffs called said Ames, and 
inquired of him what, if any thing, C. Richmond, sen. had told 
him respecting C. Richmond, jr. being a partner in the Taunton 
Iron Foundry. The defendant objected to this question, on 
the ground that Ames, the witness, could be thus interrogated 
only for the purpose of contradicting C. Richmond, sen.; and 
as said Richmond had expressly admitted that such communica- 
tion had been made to Ames, an answer, stating that he had 
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informed Ames that Richmond, jr. was a partner, would not 
contradict him. But the court permitted the question to be put, 
and Ames answered, that said Richmond, sen. had informed him 
that Richmond, jr. was a partner ; and he proceeded to state the 
conversation between said Richmond, sen. and himself, as to the 
relation which said Richmond, jr. bore to said firm. 

The defendant contended that the general verdict in favor of 
Crocker, viz. that he never promised, was a bar to the plaintiffs’ 
recovery ; but the court ruled otherwise, and a verdict was re- 
turned against said Richmond, jr., who alleged exceptions to the 
aforesaid rulings of the court. 

Coffin, for C. Richmond, jr. 

E. P. Hathaway, for the plaintiffs. 

Suaw, C.J. 1. The first exception was to the competency 
of Stephen Rhoades, as a witness, on the ground of interest. 
But we are satisfied, on the facts stated in the bill of excep- 
tions, that Rhoades had no interest, through the Taunton Bank 
or otherwise, in the event of this suit; that the Taunton Bank 
could not be charged with costs should the plaintiffs fail in their 
action ; and therefore, as a stockholder in that bank, he can 
neither gain nor lose by the event of this suit. . 

2. The next exception was to the admission of Oakes Ames, __ 
to contradict a statement made by Charles Richmond, sen., a wit- 
ness called by the defendant. Said Richmond testified that | 
Charles Richmond, jr. was not a partner. He was asked, on 
cross-examination, whether he had not, on a former occasion, 
told Oakes Ames that said Richmond, jr. was a partner in 
the Iron Foundry. To this question Richmond, jr. objected, 
as incompetent to prove him to be a partner. It was then 
stated by the plaintiffs’ counsel, that the question was asked for 
the purpose of contradicting the witness. For that purpose it 
was permitted to be asked, and the witness replied that he had 
no recollection of it, but thought it very likely he had so stated 
to Ames, and gave his reasons therefor; and added that said 
Richmond, jr. never was a partner. ; 

Now we are of opinion that the question was a proper one, 
for reasons wholly independent of the one assigned by the plain- 
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tiffs’ counsel ; namely, that of a purpose to produce testimony to 
contradict him. The question, whether Richmond, jr. was a 
partner, was not only a question within the issue ; it was the very 
question in issue. It was proper, therefore, to ask the witness if 
he had not stated otherwise at some former time; because, if he 
had, it tended to diminish the credit due to his present testi- 
mony, by showing a want of integrity and veracity, or a defect 
of memory. This question was proper in itself, whether the 
party expected to call evidence to contradict him or not. 

But the objection most relied on, we believe, will appear from 
the next clause in the bill of exceptions, which is thus stated : 
« Afterwards, the plaintiff called said Oakes Ames, and inquired 
of him what, if any thing, C. Richmond, sen. had told him re- 
specting C. Richmond, jr. being a partner in the Taunton Iron 
Foundry. The defendant objected to this question, on the 
eround that Richmond, the witness, had expressly admitted the 
fact, and therefore that the testimony would not contradict 
him.” But the objection was overruled, the testimony admitted, 
and the conversation alluded to was given in evidence. And 
this is the ground of the exception. 

From the manner in which the point is stated, we were at 
first a little misled as to the real question ; but on more consid- 
eration, we are of opinion that the decision was right in receiv- 
ing Ames’s testimony. It is a well settled rule of evidence, that 
-when a witness testifies to a material fact, within the issue, 
the adverse party may give evidence that the witness has, at 
some other time, or at various times, made a different statement 
of the fact. It tends to show that his present testimony is 
erroneous or false, as to such material fact. And such contra 
dictory statement may be proved by the witness himself, on 
cross-examination, or by other witnesses, or by both. The “fact 
that he has formerly stated what he now denies, or the reverse, 
becomes itself a fact which may be proved by any competent 
evidence. The difference between the cases where other evi- 
dence may be called to contradict a witness, and where it can- 
not, is this: If the fact to which the contradiction applies is a 
material fact, within the issue, he may be contradicted by any 
VOL. VII. 23 
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evidence of other statement ; but when it is not material, and not 
within the issue, contradicting evidence cannot be introduced. 
For, in cross-examination, an adverse party is usually allowed 
creat latitude of inquiry, limited only by the sound discretion 
of the court, with a view to test the memory, the purity of prin- 
ciple, the skill, accuracy, and judgment of the witness; the 
consistency of his answers with each other, and with his present 
testimony ; his life and habits, his feelings towards the parties 
respectively, and the like; to enable the jury to judge of the 
degree of confidence they may safely place in his testimony. 
The rule is, that when the question is of this description, rela- 
tive to a fact collateral to the issue, and not material to it, the 
answer of the witness must be taken as it is, and other evidence 
cannot be offered to contradict him. And the reason of this 
rule is obvious: The cross-examination, to the extent mentioned, 
is allowed only for the purpose of exhibiting the witness in his 
true light to the jury ; and when that is done, the whole pur- 
pose of cross-examination to matters out of the issue is accom- 
plished. Besides ; if a different rule were adopted, if the rule 
stated were not strictly adhered to, the trial of a cause would 
branch out into collateral issues without limit. A witness, 
therefore, cannot be called to contradict what another witness 
has thus testified on cross-examination relative to a fact not 
material to the issue. 1 Stark. Ev. 134, 145. | 

Tried by these rules, we think the question was proper. The 
fact to which the witness, Richmond, sen. had testified, whether 


Richmond, jr. was a partner, was the fact in issue. The plain- 


tiff was then at liberty to contradict it — that is, to prove that the 
witness had made a different statement — by any competent evi- 
dence ; by the witness himself on cross-examination, or other 
witnesses. Had the fact been one not material to the issue, 
which had been stated by the witness on cross-examination, 
and to which he had been interrogated with a view to such 
contradiction, the objection would have been well founded. 
Commonwealth vy. Buzzell, 16 Pick. 154. Tucker v. Welsh, 
17 Mass. 160. Commonwealth v. Sacket, 22 Pick. 394. Brockett 
v. Bartholomew, 6 Met. 399. Greenl. on Ev. $$ 446 -449. 


} 
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Nor is it any objection to this question to Ames, that the wit- 
ness admitted, on his cross-examination, that he had made a 
statement to Ames different from his testimony now given. 
The fact is, he did not admit it, but said he did not recollect it 
But he went on to add, that he might have so stated, and gave 
some reasons for it, which are not stated. Even if he had 
admitted the particular fact to Ames, he may have admitted it 
with such qualifications and excuses as to weaken the force and 
effect of the conflicting statement. But the true reason is the one 
already alluded to; that this was not merely to contradict what 
Richmond had testified on cross-examination, and because he 
had so testified; but to contradiet what he had stated in his 
direct examination on the material fact in issue ; and this the 
plaintiffs might do, by any competent evidence, and without 
having first put the question to the witness himself. 

3. One other point was taken at the trial. It was objected, 
that as this was a declaration on a joint contragt, and as a ver- 
dict had been taken in favor of Crocker, one of the defendants, 
no judgment could be taken against the other two defendants, 
and that they were entitled to a judgment non obstante veredicto. 

Formerly, the rule undoubtedly was, that in assumpsit on-a 
joint promise, if there was a verdict, on the general issue, in 
favor of one, it falsified the averment of a joint promise, and no 
judgment could be had against the others, though defaulted 
Tuttle v. Cooper, 10 Pick. 281. But that rule was always 
adopted with this exception ; that when one defendant pleaded 
in his discharge some matter personal to himself, as a discharge 
under a bankrupt act or insolvent law, and upon such plea had 
a verdict, the other defendants were still liable. (See the cases 
cited and commented on, at length, in the above case, Tuttle v. 
Cooper.) ‘The reason of the distinction is obvious, and it is 
this ; that such a special personal defence does not falsify the 
averment of an original joint promise, but, admitting it, avoids 
it by the averment of matter subsequent. And now, by the law, 
St. 1836, c. 273, discontinuing the use of special pleading, the 
general issue, with notice of the special matter of avoidance, 
must have the same effect. 
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But we are inclined to the opinion, that there is another good 
answer to the objection. By the rule of the common law, in an 
action against two or more on a joint contract, if the joint con-— 
tract is not proved against all, the plaintiff must become nonsuit 
or discontinue, and fail in his action, although the proof was 
sufficient to maintain his action against the other defendant or 
defendants. This was probably regarded as a hardship, and 
often was so, in the case most likely to occur, where, in a suit 
against a partnership, some are sued as dormant partners, the 
proof fails as to some of them, but establishes an unquestionable 
right of action against the ostensible partners, and those who 
are proved to be dormant partners. The technical rule therefore 
often worked injustice. Soon after the publication of Tuttle v. 
Cooper, which was published in 1833, the legislature passed an 
act which provided, that in such case the defendant not liable 
should be discharged with his costs, and that the plaintiff might 
proceed against the other defendant or defendants. St. 1834, 
c. 189. The same principle, with some slight modifications in 
regard to its practical application, was adopted and confirmed 
by the Rev. Sts. c. 100, $ 7. And it seems to us, that within 
the provisions of this statute, the plaintiffs might discontinue 
against Crocker, and amend their declaration conformably to 
the truth of the case, if it has not already been done, so as to 
take judgment against the other two defendants. 

Exceptions overruled. 


- Jonas Wuirman vs. Racnue, Wuirman c& another. 


W. made a will, devising to her three sons, Samuel, Cyrus and Isaac, each one 
undivided fourth part of all her real estate, and the other fourth part to B. and 
J., in trust for her son Jonas: W. afterwards conveyed by deed part of said real 

- estate, by metes and bounds, to her son Samuel in fee, and the residue thereof to 
B. and J. in trust for her sons, Cyrus, Isaac and Jonas, after her death: After 
W.’s death, Samuel made a deed of quitclaim to Jonas of all his (Samuel’s) right 
and title to the real estate which W. conveyed to B. and J. for the benefit of said 
Jonas, and also to “all the real estate devised to B. and J., in trust for said 
Jonas, in the last will of said W.” Held, that, by the latter clause in this deed, 
Jonas acquired title to an undivided fourth part of the real estate of W. which 
was not conveyed by her to B. and J. 
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Petition For Partition of lands in Barnstable. The peti- 
tioner averred that he was seized, as tenant in common with the 
-respondents, of one undivided fourth part of the premises de- 
scribed in his petition, being the same that were conveyed to 
Samuel Whitman by his mother, Mercy Whitman, by deed 
executed and delivered on the 28th of July 1832. The re- 
spondents denied that the petitioner was seized of any part 
of said premises. 

The case was submitted to the court on the following agreed 
statement: On the 23d of June 1831, Mercy Whitman was seized 
in fee of the said premises, and other real estate, and on that 
day made her last will, and therein, among other things, devised 
to her sons, Samuel, Cyrus and Isaac, each one fourth part of 
all her real estate. The remaining fourth part of her real estate 
she devised to Stephen Bailey and Josiah Whitman, in trust 
for the benefit of her son Jonas, the petitioner, to have and to 
hold to them, and their heirs and assigns forever. This will 
was proved and allowed on the 14th of November 1835. Said 
Mercy did not die seized of said real estate; having, on the 
28th of July 1832, conveyed that part thereof, of which parti- 
tion is now sought, to her son Samuel Whitman, by deed of war- 
ranty; and having, on ‘the 18th of June 1834, conveyed to 
Stephen Bailey and Josiah Whitman, by deed of warranty, other 
parts thereof, particularly described, and “other real estate not 
- heretofore conveyed away by deed,” in trust for the benefit 
of her sons Cyrus, Isaac and Jonas, (the petitioner,) after her 
decease ; from which three sons she alleged, in said deed, that 
she had received the consideration for making said conveyance. 

On the 7th of April 1837, said Samuel Whitman made a quit- 
claim deed to said Jonas, the petitioner, which thus described 
the premises thereby released: “ All the right, title and interest 
which I have in and to all the real estate which was conveyed 
to Stephen Bailey and Josiah Whitman, by my mother, Mercy 
Whitman, for the benefit of said Jonas, by deed dated on the 
18th day of June A. D. 1834, which is on record. Also, all 
the right, title and interest which I have in and to all the 
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real estate devised to said Stephen and Josiah, in trust for 
said Jonas, in the last will and testament of said Mercy.” 


On these facts, it was agreed that if the petitioner was en- . 


titled to any interest in the premises described in his petition, 
he should have judgment for partition ; otherwise, that his peti- 
tion should be discontinued. 

J. Reed & Scudder, for the petitioner. 

Beal & Marston, for the respondents. 

The opinion of the court was delivered at October term 1844. 

Wipe, J. Upon the facts agreed, we think it very clear that 
the petitioner has a good legal title to the undivided quarter 
part of the premises, as claimed in his petition. This share was 
devised by Mercy Whitman, the former owner of the premises, 
to Stephen Bailey and Josiah Whitman, in trust for the benefit 
of the petitioner; but she afterwards conveyed the premises to 
Samuel Whitman, and he afterwards conveyed the share now 
claimed to the petitioner. ‘The words of the conveyance are, 
‘all the right, title and interest which I have in and to all the 
real estate devised to said Stephen and Josiah, in trust for said 
Jonas, in the last will and testament of said Mercy.” 

These are words of description of the estate intended to be 
conveyed ; and unquestionably they passed the legal estate to 
the petitioner. 

It was argued for the respondents, that by the words “ estate 
devised ”’ nothing was intended to be conveyed but such prop- 
erty as would pass by the will. But it is impossible to support 
this construction ; for after the conveyance of the whole real 
estate by Mercy Whitman, nothing but personal property could 
pass by her will. And the intention of the parties to the con- 
veyance, to convey the real estate intended to pass by the will, 
is very manifest. 

Judgment for partttion. 
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CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME JUDICIAL COURT 


FOR THE 


COUNTY OF NORFOLK, OCTOBER TERM 1843, 
AT DEDHAM. 


PRESENT: 


Hon. LEMUEL SHAW, Cuter Justice. 
Hon. SAMUEL S. WILDE, 

Hon. CHARLES A. DEWEY, > Justices. 
Hon. SAMUEL HUBBARD, 


StrepHen Bapuam vs. Harvey Fievp. 


A statute gave to a turnpike corporation the right to recover by its treasurer, in an 
action of trespass, a sum not exceeding fifty dollars, nor less than two dollars, of 
any person who should attempt to pass its toll gates, without first paying the 
legal toll: The treasurer commenced such action in the court of common pleas, 
and the jury assessed damages at a sum not exceeding twenty dollars. Held that, 
under the Rev. Sts. c. 121, § 3, the plaintiff was entitled, for his costs, to no more 
than one quarter part of the damages assessed by the jury. 


Tuis was an action of trespass brought by the treasurer of 
the Dorchester Turnpike Corporation, which was established by 
St. 1804, c. 76. By the fourth section of said statute, (3 Special 
Laws, 512,) it is enacted, ‘that if any person shall attempt to 
pass by force,” the gate or gates erected by said corporation, 
on their road, “without first paying the legal toll at said gate or 
gates, such person shall forfeit and pay a fine not exceeding 
fifty dollars, nor less than two dollars, to be recovered by the 
treasurer of the corporation to their use, in an action of trespass.” 


Q72 NORFOLK. 
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This action was commenced and tried in the court of common 
pleas ; and the declaration averred the facts necessary to bring 
the defendant under the operation of said section. The jury 
found a verdict for the plaintiff, and assessed his damages at 
five dollars. The clerk taxed costs for the plaintiff at $1-25, 
being one quarter of the amount of damages recovered. From 
this taxation the plaintiff appealed; but the court affirmed it. 
The plaintiff thereupon alleged exceptions. 

G'.. H. Whitman, for the plaintiff. 

W. S. Morton, for the defendant. 

Dewey, J. The general principle, that the prevailing party 
shall recover his costs against the other party, has been limited in 
certain cases, with a view of securing the institution of suits be- 
fore their appropriate tribunal. As the jurisdiction has been 
made to depend upon the amount of damages demanded in the 
writ, and not upon the amount actually recovered, some pro- 
vision was necessary as to costs, by way of restraint upon the 
party who should institute his action in the court of common 
pleas, when the proper jurisdiction was with a justice of the 
peace. 

The Rev. Sts. c. 121, $ 3, have the following provision: “ In 
all personal actions, brought originally in the court of common 
pleas, except actions of replevin and of trespass on real estate, 
and actions on the case for the disturbance of any easement, and 
all others in which the title to real estate may be concerned, if 
the plaintiff shall finally recover any sum not exceeding twenty 
dollars, for debt or damages, in the court of common pleas, 
he shall be entitled, for his costs, to no more than one quarter 
part of the debt or damages so recovered.” The plaintiff insti- 
tuted this action originally in the court of common pleas ; amd 
has obtained judgment for only five dollars as damages; and he 
now insists that he is entitled to full taxable costs, upon the 
ground that the present case comes within the exceptions con- 
tained in the section just quoted. The court do not view it in 
that light. Though this is in form an action of trespass, yet it 
is merely an action for a penalty, and is to be governed by the 
same rule, in the matter of costs, as if anaction of debt had been 
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given by the statute, instead of trespass. It is not an action of 
trespass upon real estate, nor for the disturbance of an easement, 
nor one in which the title to real estate necessarily comes in 
question, within the exceptions in said third section. 

The objection is then urged, that from the peculiar nature of 
this penalty, the plaintiff might properly institute the action in 
the court of common pleas. ‘The ground taken is, that the stat- 
ute having provided that the party “shall forfeit and pay a fine 
not exceeding fifty dollars, and not less than two dollars,” the 
plaintiff might well institute his action before a tribunal compe- 
tent to render judgment for the largest sum which he might by 
possibility recover. 

It is true that he may institute his suit in the court of com- 
mon pleas, but the question still recurs, whether he does not do 
this at his peril as to the recovery of full costs. The party is 
not by law compelled to commence his action in that court, ina 
case like the present ; but the same is cognizable before a justice 
of the peace, although the damages awarded by the justice must 
not exceed twenty dollars. This point came before the court 
in the case of Carroll v. Richardson, 9 Mass. 329, and it arose 
upon the “act establishing the Norfolk and Bristol Turnpike 
Corporation,” (St. 1801, c. 69,) which contained a similar pen- 
alty for the like offence. It was there decided that it was compe- 
tent to bring the action before a justice of the peace, alleging 
the damages at twenty dollars. 

The inconvenience to which the party is subjected, in selecting 
the proper forum for trial of his action, is only the usual embar- 
rassment which always exists in case of a claim for unliquidated 
damages. 

We think the ruling of the court of common pleas, limiting 
the costs to one quarter of the amount of damages recovered, 
was correct. 

Exceptions overruled. 
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Ricuarp L. Munroe vs. Natruanret Leacu. 


In an action by the owner of a coach and horses against the driver of another 
coach, for driving the wheels of his coach upon one of the horses attached to 
the plaintiff’s coach, it is a question for the jury, whether the plaintiff’s driver was 
guilty of such misconduct as to prevent the plaintiff’s recovery; and the court 
cannot properly give peremptory instructions to the jury that the defendant is 
entitled to a verdict because of the misconduct of the plaintiff’s driver. 

Evidence that the drivers of two coaches on the same route mutually attempted, 
several times, to intercept each other’s progress by “cutting each other off,” is 
not sufficient to prove that, in a subsequent collision on the same trip, they were 
both in fault. 


Trespass for an injury done to the plaintiff’s horse. Trial 
in the court of common pleas. The following is the report of 
the case, as made by the judge who presided at the trial: 

It appeared in evidence that there were two rival lines of 
coaches running from Roxbury to Boston; that the plaintiff was 
owner of one of the lines, which was driven by one Littlefeid ; 
that the defendant was the driver of the other line; and that 
the injury, set forth in the plaintiff’s writ, was done on the 12th 
of February 1841, while the two lines of coaches were pang 
from Roxbury to Boston. 

A witness called by the plaintiff testified as follows: “I rode 


with the defendant when the matter took place. The plaintif® 


had a coach running there at the same time. The defendant 
was driving one coach, and Littlefield was driving the plaintifi’s 
coach. ‘They were running and cutting each other off, to pre- 
vent each other from going ahead. ‘They had been in the 
habit, before that, when going into Boston, of cutting each 
other off. They got along about a mile from Roxbury, towards 
Boston, and Leach, the defendant, cut across over to Littlefield. 
Leach was ahead, and Littlefield tried to get ahead of him. 
Leach drove Littlefield into a snow drift, and Littlefield’s horses 
were up to their bellies in the snow, jumping and hopping in 
the snow; and then Leach hauled over the other side, and 
Littlefield got out of the snow. When Littlefield’s horses came 
out of the snow, one of them was lame. I did not see the 
wheels of Leach’s coach strike Littlefield’s horses. There was 
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not room for Littlefield to get along when Leach drove up. 
Immediately afterwards, I saw the horse was lame. Littlefield, 
during the passage, had before driven on to Leach, as near as he 
could, with intent to head him. The last time that Littlefield 
attempted to go by Leach, Leach was about the middle of 
the road. When Leach bore away on Littlefield, Littlefield 
tried to avoid him all he could; and the injury was done 
as before stated. ‘There was a good deal of snow there, on 
the side of the road. Leach had wheels, and Littlefield ha 

runners.” ~ : 

The counsel for the defendant contended that, according to 
this evidence, the action could not be maintained, as Littlefield 
was himself in fault; as he and Leach were mutually running 
and cutting each other off, to prevent each other going ahead. 
The court sustained this objection, and instructed the jury, that 
as the plaintiff’s driver, Littlefield, was himself in fault, in the 
manner stated by the defendant’s counsel, the action could not 
be sustained, and directed them to give a verdict for the defend- 
ant; which they did. ‘To these instructions of the court, the 
plaintiff alleged exceptions. 

Harrington, for the plaintiff. 

F. Hilliard, for the defendant. 

Wipe, J. The defence assumed at the trial was, that the 
driver of the plaintiff’s coach and the defendant were both in 
fault, whereby the plaintiff ’s horse was injured as alleged in the 
declaration. This defence was sustained by the presiding judge 
at the trial, who instructed the jury that as the plaintiff’s driver 
was himself in fault, in the manner stated by the defendant’s 
counsel, the action could not be sustained, and directed them to 
give a verdict for the defendant. This direction assumed a fact 
as proved, which should have been left to the jury on the evi- 
dence; and for this consideration, we are of opinion that the 
plaintiff is entitled to a new trial. 

It was argued by the defendant’s counsel, that the fact of the 
negligence of the plaintiff’s driver was clearly proved by a wit- 
ness called by him ; and as justice has been done, the court, in 
their discretion, ought not to interpose and disturb the verdict, 
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notwithstanding the misdirection. And we are inclined to the 
opinion, that if the fact were clearly proved by the uncontra- 
dicted testimony of the plaintiff’s witness, and would be a good 
defence, the objection to the motion for a new trial would be 
well founded. A like motion, in the case of Nichols v. Gold- 
smith, 7 Wend. 160, was denied on this ground. 

But we are of opinion that the fault of the plaintiff’s driver is 
not satisfactorily proved. All that is proved is, that he had 
been in fault previously to the transaction complained of. But 
this was no justification for the defendant in the commission of 
the like fault. And it appears, by the evidence reported, that 
the injury complained of was solely caused by the misconduct 
of the defendant. He drove the plaintiff’s horses into a snow 
drift ; and it was testified by the witness, that Littlefield, the 
plaintiff’s driver, tried to avoid him all he could. It is not 
therefore necessary to consider the question whether it would 
be a good defence to prove that the plaintiff’s driver was in 
fault in the transaction complained of, as well as the defendant ; 
as we think the evidence would not warrant a jury in finding 


that fact. 
New trial granted. 


Proprietors OF THE Quincy Cana vs. Bryant B. Newcoms. 


A company was incorporated with authority to make a canal of a depth and width 
sufficient for the passage of vessels not drawing more than nine feet of water, 
and to take the land of individuals therefor, on making them compensation, and 
to demand toll for the passage of all vessels through the canal, as soon as the 
same should be passable for vessels ; provided, that if the corporation should “ not 
complete a canal as aforesaid, passable for vessels drawing nine feet of water. 
within three years,” the act of incorporation should be void: The corporation 
made a canal within three years, and established the rate of toll; and A.’s vessel, 
more than ten years afterwards, passed through the canal many times. Held, in a 
‘suit by the corporation against A. to recover tolls, that A. could not show, either 
in bar of the action, or for the purpose of reducing damages, that the canal was 
not so constructed as to admit vessels drawing nine feet of water. 

Where a corporation, which is authorized to demand a toll not exceeding a certain 
rate, at first establishes the toll at one rate, and afterwards at a higher rate, it is 
not necessary, in a suit to recover the higher rate of toll, that the corporation 
should show that the defendant had notice that the rate had been changed. 


& 
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An individual cannot maintain an action against the incorporated proprietors of a 
canal for damages caused by their omission to construct the canal according to 
the requisitions of their act of incorporation, or their omission to keep the canal 
in repair, if his damage be such only as he suffers in common with all others. 


Assumpsir to recover tolls. The first count in the plain- 
tiffs’ declaration alleged, that by their act of incorporation, (St. 
1824, c. 150,) certain persons, with their associates, &c., were 
made a corporation, by the name of the Proprietors of the 
Quincy Canal, with power to make a canal for the passage of 
vessels, with convenient locks and gates, and a basin at the 
head of said canal, and also a road and wharves below, within 
three years from the passing of said act; and to ask and re- 
ceive, for their sole benefit, of and from all vessels, boats, rafts, 
&c., passing through the locks of said canal, tolls not exceeding 
(among others) six cents per ton for every ton of stones ; that 
said proprietors, within said term of three years, made and 
completed said canal, with all the appurtenances, and have ever 
since kept and performed the terms and conditions of said act, 
and had long since voluntarily reduced the abovementioned rate 
of toll to five cents per ton; that on divers days between the 
Ist of January 1841 and the 29th of January 1842, the de- 
-fendant conveyed through the locks of said canal 4144 tons of 
stones, whereby he became liable to pay to the said proprietors 
the sum of $207-20, and, in consideration thereof, promised, 
&c. The second count was indebitatus assumpsit for $ 207-20, 
for lockage on 4144 tons of stones, at five cents per ton. 

At the trial in the court of common pleas, the plaintiffs pro- 
duced their act of incorporation, passed February 26th 1825, and 
two additional acts, viz. Sts. 1832, c: 106, and 1837, c. 203. 

It appeared from the plaintiffs’ book of records, that the toll 
originally established and charged was four cents per ton, and 
so remained till 1840, when it was changed to five cents: But 
there was no evidence that the defendant had any notice of 
this change, or knew of it. 

The plaintiffs offered evidence to prove that the defendant 
transported the stones through their canal, as charged in their 


declaration, and that said canal was made within the time 
24 | 
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required by their act of incorporation. It also appeared, by the 
plaintiffs’ records, that the corporation was duly organized, and 
officers chosen. 

The defendant then offered to show, in bar or in mitigation 
of damages, that said canal was never constructed in the man- 
ner required by the plaintiffs’ act of incorporation ; that it was 
never so constructed or kept, as to be passable for vessels draw- 
ing nine feet of water; that the lock was not so built as to 
admit the passage of such vessels through it; that the basin was 
not constructed of the dimensions required by said act ; and that 
no suitable and convenient tow-path was ever made or kept. 


The defendant also offered to prove that he suffered great incon- 


venience and injury in consequence of said canal’s not being con- 
structed and kept as required by said act of incorporation, and 
that it would have been more profitable to him to have paid full 
toll, if the canal had been constructed as required by said act, 
than to have used it, as it was, for nothing. The court ruled 
that this evidence was inadmissible. 

The defendant contended that the plaintiffs could not main- 
tain their action on the second count, and that the first count 
was insufficient. But the court ruled that the action might be 
maintained on the second count. A verdict was returned for 
the plaintiffs, for their whole claim, and the defendant alleged 
exceptions to the rulings of the court. 

The parts of the plaintiffs’ act of incorporation, on which the 
defendant relied, are copied in the margin.* 


* By § 3, provision was made for the plaintiffs to take land, (on making com- 
pensation to the owners thereof,) “ through and over which they may dig, make 
and complete a canal, of suitable depth and width for the passage of vessels not 
drawing more than nine feet of water,” &c. 

*‘ Sect. 8. The said corporation shall be entitled to ask and receive, for their 
sole benefit, of and from all vessels, boats,”’ &c. &c., “ passing through the locks 
of said canal, fees or toll, not exceeding the following rates, viz. for every ton of 
stones, six cents per ton,” &c. &c. “ And said toll shall commence as soon as 
said canal shall be passable for vessels as prescribed by said corporation: Pro- 
vided, however, that the fees or toll shall be, at all times hereafter, subject to the 
revision or alteration of the legislature. / 

‘“Srcr. 9. Ifsaid corporation shall not complete a ee as aforesaid, passable 
for vessels as above described, drawing nine feet of water, within three years 
from and after the passing of this act, the same shall be void.” 
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Wilkinson, for the defendant. The right of the plaintiffs to 
take toll was to commence when the canal should be made in 
the manner prescribed by their act of incorporation. This was 
a condition precedent. The plaintiffs’ charter is the only law 
which gives them power to demand toll; and that law pre- 
scribes the terms upon which such power shall be exercised. 
Nichols v. Bertram, 3 Pick. 342. Fales v. Whiting, 7 Pick. 
225. Hartford & Dedham Turnpike v. Baker, 17 Pick. 432. 
Lord v. Fifth Mass. Turnpike, 16 Mass. 106. Middle Bridge 
v. Brooks, 1 Shepley, 391. Turnpike Society v. Hosmer, 12 
Connect. 361. Life & Fire Ins. Co. v. Mechanic Fire Ins. Co. 
7 Wend. 31. North River Ins. Co. v. Lawrence, 3 Wend. 482. 
Wales v. Stetson, 2 Mass. 143. In an action for tolls, brought 
by the Bear Camp River Co. v. Woodman, 2 Green]. 404, which 
will be cited for the plaintiffs, the evidence on the question 
whether the river had been properly cleared, as required by the 
act incorporating the plaintiffs in that case, was left to the jury. 
The clearing of the river, however, was not a condition prece- 
dent to their right to take toll. 

The evidence offered by the defendant, if not admissible in 
bar of the action, was admissible in mitigation of damages. 
The trial proceeded upon the ground that the plaintiffs were en- 
titled to recover in general indebitatus assumpsit. No evidence 
was offered in support of the special count. The action of in- 
debitatus assumpsit is an equitable remedy to recover what in 
good faith the plaintiffs ought to receive ; and they ought to re- 
cover only so much as the use of the canal was reasonably worth, 
under all the circumstances. ‘The defendant made no express 
promise; nor was any agreement or understanding, as to the 
rate of toll, shown at the trial. If the plaintiffs could recover 
at all, for the use of a canal constructed as their charter required, 
and upon a mere general indebitatus assumpsit, they must stand 
like any other plaintiff, and recover only a reasonable compensa- 
tion This would make the offered evidence admissible. It was 
important to inquire into the construction, situation and conve- 
nience of the canal; for the reasonableness of the rate of toll 
depends entirely upon these considerations. 
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The verdict was wrong, in allowing the plaintiffs five cents 
per ton, instead of four, which was the rate first established. If 
the plaintiffs were entitled to a verdict, under the circumstances 
of the case, upon an implied assumpsit, there could be no im- 
plication beyond four cents per ton. Notice of the change 
should be brought home to the defendant, in some way, in order 
to bind him. He had a right to suppose that the original rate 
of toll was continued, until some notice was given of the change. 
It may be that he would not have used the canal, if he had 
known that an increased rate of toll was to be demanded. It 
may be‘doubtful whether the plaintiffs had a right to raise the 
rate of toll, after having once established it. At any rate, the 
change must be publicly made. 

The Sts. of 1832, c. 106, and 1837, c. 203, cannot operate 
to release the plaintiffs from their obligation to make and keep 
their canal of the dimensions required by their act of incorpora- 
tion. The first of these statutes empowered the plaintiffs to 
place spiles in or near the channel of Town River, in Quincy, to 
facilitate navigation. The other statute authorized the plaintiffs 
to assess $30 on the shares of their capital stock, in addition to 
the sum specified in their charter. In neither of them is there 
any express or implied waiver of the requisitions of the charter. 
An act, to have this effect, must show upon its face, or by neces- 
sary implication, that such was the intent of the legislature, 
People v. Kingston & Middletown Turnpike, 23 Wend. 193. 

Gourgas, for the plaintiffs. The plaintiffs are not bound to 
show, in this action, that they have performed all the various 
conditions, and complied with all the requisitions of their char- 
ter ; nor can the defendant show, in bar of the action, that the 
plaintiffs have not so done. A defendant sued by a corporation 
cannot show, in defence, that the corporation has forfeited its 
corporate rights by misuser or non-user. Advantage of the for- 
feiture can be taken only on a process in behalf of the State. 
Nor can the debtors of a corporation absolve themselves from 
their liability, because the corporation may have forfeited its 
charter by exercising the powers granted to it before it has done 
what its charter requires. The People v. Manhattan Co. 9 
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Wend. 351. Bear Camp River Co. v. Woodman,2 Green|. 404 
Day v. Stetson, 8 Greenl.372. Vernon Society v. Hills, 6 Cow 
23. All Saints Church v. Lovett, 1 Hall, 198. State of Ver- 
mont v. Society, 1 Paine, 652. Chester Glass Co. v. Dewey, 16 
Mass. 102. Tar River Navigation Co. v. Neal, 3 Hawks, 520. 
Buncombe Turnpike Co. v. McCarson, 1 Dev. & Bat. 306. 
Searsburgh Turnpike Co. v. Cutler,6 Verm. 323. Canal Co. v. 
Rail Road Co. 4 Gill & Johns. 121. Lehigh Bridge Co. v. 
Lehigh Coal & Navigation Co. 4 Rawle, 9. A forfeiture in- 
curred, by a corporation, by non-performance of a condition in 
its charter, may be waived by the legislature by subsequent legis- 
lative acts recognizing the continued existence of the charter. 
9 Wend. ubi sup. Commonwealth v. Union F. & M. Ins. Co. 
5 Mass. 232. Ifthe plaintiffs had incurred a forfeiture, it was 
waived by Sts. 1832, c. 106, and 1837, c. 203. 

The plaintiffs had a right by their charter to charge toll at a rate 
not exceeding six cents per ton, subject to alteration by the legis- 
lature, and were not bound to continue the rate at four cents, mere- 
ly because they so established it at first, The rate first charged 
was established by vote, and the change by vote. Non constat 
that the defendant had any more notice of the first vote than of 
_ the last. The evidence offered by him to show that the rate of 
toll legally established was higher than he ought to pay was 
rightly rejected. 

_ General indebitatus assumpsit lies for tolls; Seward v. Baker, 
1 T. R. 616; and the evidence given by the plaintiffs therefore 
supported the second count as well as the first. 

Suaw, C. J. It being proved or admitted that the defend- 
ant’s vessels did pass the plaintiffs’ canal and transport the com- 
modities, as averred in their declaration, it becomes necessary 
to consider the several grounds of defence. 

1. It is insisted by the defendant that the right of the plain- 
tiffs to take toll is conditional, by their act of incorporation, (St. 
1824, c. 150,) depending on their first making a canal suffi- 
cient to admit a vessel of nine feet draught of water. By the 
eighth section of that act, ‘said toll shall commence as soon as 
said canal shall be passable for vessels, as prescribed by said 
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corporation,” subject to the revision or alteration of the toll by 
the legislature. The ninth section provides that if the corpora- 
tion shall not complete a canal passable for vessels drawing 
nine feet of water, within three years, the act shall be void. 
Taking the two sections together, the provision is, that the cor- 
poration may commence taking toll at any time, within three 
years, if the canal is completed within that time; but if not 
then completed, the act shall be void. We do not understand 
that a compliance with all the provisions of the act is a condi- 
tion precedent to the right of demanding toll in each particular 
case. 

The construction contended for by the defendant would be 
attended with extreme inconvenience. The consequence would 
be, that the plaintiffs’ right could be drawn in question, and 
put in issue, every time they demanded a toll. 

This canal is a public highway. It was authorized for the 
public use and accommodation, with authority in the plaintiffs, 
by $3 of their act of incorporation, to take private property for 
such use. And every individual has a right to use the canal, 
on paying the toll. Levying a toll on a public highway, whether 
by land or water, is a claim of franchise ; and whoever makes 
such claim without authority is liable to an information in the 
nature of a guo warranto. So if the canal is not made accord- 
ing to the provisions of the act of incorporation, it is the failure 
to perform a public duty, for which indictment or information 
will lie. 

2. If the canal was opened, and toll claimed, and the public 
did not interfere, and the defendant used the canal, he thereby 
subjected himself to the payment of the toll. By demanding 


the toll, the plaintiffs claim to have complied with the conditions — 


and provisions of their act of incorporation ; and the defendant, 
by using their canal, is estopped to deny their right to the pay- 
ment of the toll; although they might be proceeded against by 
quo warranto for the repeal and dissolution of their charter, or 
by indictment for a misdemeanor in not keeping it in repair. 

3. Another ground of objection to the plaintiffs’ right to toll 
is, that the defendant had no notice that they had raised the 
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toll. It appears that there was the same evidence of the in- 
crease of the toll to five cents, as there was of the original estab- 
lishment of it at four cents; namely, the vote of the corporation. 
But besides; a toll implies a cash payment at each passage. If © 
the defendant had paid cash at each passage, he would have 
known of the increase, or at least he could have been misled 
but once ; and if he continued, for a long time, to pass without 
inquiring, he must be presumed to have assented to the pay 
ment of the established toll. 

4. It was next insisted that the defendant should have been 
allowed to go into evidence to show that he had _ sustained 
damage by means of the failure of the plaintiffs to make their 
canal fit for vessels of nine feet draught of water. This was 
offered in various forms, but they all resolved themselves into 
an attempt to prove damage arising from this cause. 

Supposing the defendant would have a right to set off such 
damage as he could sustain an action for, in order to avoid 
circuity of action — a supposition most favorable for the defend- 
ant — we are of opinion that the evidence was rightly rejected ; 
because we think no action could be maintained on any of the 
grounds stated, if the defendant had been suing the plaintiffs in 
a cross action for such damage. If the defendant suffered any 
damage from this cause, or if he had suffered damage from the 
filling up of the canal, and want of cleansing, by means of 
-which he was unable to enter with a vessel of nine feet draught 
of water, it would have been a damage suffered in common 
with all other members of the community, and therefore redress 
must be sought by a public prosecution. Where one suffers in 
common with all the public, although, from his proximity to the 
obstructed way, or otherwise from his more frequent occasion 
to use it, he may suffer in a greater degree than others, still he 
cannot have an action, because it would cause such a multi- 
plicity of suits as to be itself an intolerable evil. But when he 
sustains a special damage, differing in kind from that which is 
common to others —as where he falls into a ditch unlawfully 
made in a highway, and hurts his horse, or sustains a personal 
damage — then he may bring his action.. Stetson v. Faxon, 
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19 Pick. 147. The case of Riddle v. Proprietors of Locks & 
Canals, 7 Mass. 169, seemed at first to be much like the 
present ; but upon close examination it is found to be quite 
distinguishable. There, although the declaration averred a 
loss arising from the failure of the defendants to dig their canal 
of the depth required by their act of incorporation, yet it also 
alleged a damage from its filling up and being in want of deep- 
ening and cleansing. And Parsons, C. J., in delivering the 
opinion of the court, on a motion in arrest of judgment, held the 
action to be maintainable, not upon the ground that the plaintiff 
sustained damage by means of the original failure of the pro- 
prietors to make the canal of the required depth, but of their 
neglect of duty in not keeping it cleansed and free from ob- 
structions after it had been so made. And again: The plaintiff 
in that case proved not merely a damage arising from the fact 
that the canal had not been made of the required depth, but 
also that he entered it with a raft, and that by means of the 
shallowness of the water, his raft grounded, and being detained 
there during a storm, a part of his raft was lost. In that case, 
therefore, there was a special damage —a damage arising from 
the want of due care in cleansing the canal and maintaining it 
in a fit condition for use —and upon these grounds the action 
was maintained. But in the present case, all the defendant’s 
offers of evidence were to show that he had sustained damage 
in his business from the original failure of the plaintiffs to con- 
struct the canal in the manner required by their act of incorpo- 
ration. If they did fail in that particular, it was a failure of 
duty, by reason of which the defendant suffered no special 
damage peculiar to himself, but one which could be redressed 
by a public prosecution only. If the defendant could not sus- 
tain an action for such damage, we are of opinion that he could 
not claim such damage by way of set-off in this suit. 

It was said that as the plaintiffs had declared in indebitatus 
assumpsit, the defendant had a right to show that he received 
less benefit than he should have received. Were this a decla- 
ration on a quantum meruit, there would have been more weight 
‘n this argument. But it is for a sum certain, due for tolls 
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fixed by law, where the whole is due, or nothing ; and the rule 
of quantum meruit does not apply. This general mode of de- 
claring is allowable when nothing remains, on the part of the 
defendant, but the duty of paying a certain sum of money. 


2 Stark. Ev. 95. 
Judgment for the plaintiffs. 


_ 


 Joun K. Booru vs. THe Commonweauru. 


An affirmance of a judgment, on a writ of error to which in nullo est erratum is pleaded, 
is a bar toa second writ of error to reverse the same judgment for any error apparent 
on the record when it was brought before the court on the first writ. 


Wair of error to reverse a judgment of the court of common 
pleas in the county of Bristol, rendered at the June term 1841. 
The plaintiff in error was found guilty, at that term, on an 
indictment which charged him with adultery, and was sentenced 
to one day’s solitary imprisonment, and confinement afterwards 
at hard labor, for the term of three years, in the state prison. 
The first count in the indictment alleged that said Booth, “on 
the first day of October 1840, at, &c., did commit the crime of 
adultery with one Polly Tripp, spinster, by then and there having 
carnal knowledge of the body of said Polly Tripp, he the said 
John being then and there a married man, and having a lawful 
wife alive; against the peace,’ &c. The second and third 
counts were like the first, except as to the times and places of 
the acts of adultery therein alleged. The fourth count alleged 
that said Booth, on a_ day subsequent to the last day men- 
tioned in the former counts, ‘‘ did commit the crime of adultery 
with one Mercy Westcott, spinster, by then and there,” &c., 
(using the same words as in the other counts.) The error as- 
signed was, that it did not appear but that said Polly Tripp, on 
the days mentioned in the three first counts, was the wife of said 
Booth; nor but that said Mercy Westcott was his wife, on the 
day mentioned in the fourth count. | 

 G@. Bemis, for the plaintiff in error, cited Moore v. Common: 
wealth, 6 Met. 243, as decisive of the present case. 
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Wilkinson, (District Attorney,) for the Commonwealth, stated 
that the plaintiff in error had already brought the record of this 
judgment before the court by a writ of error; that the attorney 
general had thereto pleaded that there was no error in the rec- 
ord; and that the court had affirmed the judgment. Booth v. 
Commonwealth, 5 Met. 535. He therefore insisted that this sec- 
ond writ would not lie. 

Bemis admitted the facts to be as stated by the district attor- 
ney, and cited Hopkins v. Commonwealth, 3 Met. 460, and 
Wilde v. Commonwealth, 2 Met. 408, to show that the former 
affirmance of the judgment was not a bar to this second writ of 
error. 

Suaw, C. J. In this case the court are of opinion, that the 
writ of error must be quashed. It appears that a former writ of 
error was brought on this same judgment, and upon the plea of 
in nullo est erratum the judgment was affirmed. On such a plea, 
any error apparent on the record may be assigned, and the en- 
tire validity and legal correctness of the judgment are open, and 
of course were decided. Upon the principle of res judicata, the 
plaintiff in error is now estopped from denying that the supposed 
error, now insisted on, was not considered and adjudged against 
him by the affirmance of the judgment. é, 

Authorities have been cited to show that a second writ of error 
has been maintained, where the former decision did not embrace 
the whole merits of the case. Hopkins v. Commonwealth, 3 
Met. 460. Wilde v. Commonwealth, 2 Met. 408. No doubt, 
where the error arises from matter subsequent to the former de- 
cision, and which did not then exist, a new writ of error may be 
brought, and such new matter be assigned for error. Such was 
the case of Hopkins v. Commonwealth. A judgment had been 
rendered on an information for additional punishment, which 
judgment was founded upon three or more former convictions. 
The errors assigned, in the first writ of error, to the judgment on 
information were, in several instances, supposed defects in those 

‘former judgments. But it was decided that whilst such former 
judgments were in force, the court could not take notice of such 
defects. Then writs of error were brought to reverse those for 
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mer judgments, and one or more of them was reversed. When 
these supports of the judgment on the information were thus re 
moved, the latter became erroneous by such matter subsequent. 
This matter of error was not in issue on the first writ, and could not 
have been considered and determined in the judgment of affirm- 
ance. ‘The plea tn nullo est erratum is in the nature of a demur- 
rer, and puts in issue the validity of the judgment in all matters 
of law. New errors may be assigned viva voce at the hearing, 
taking care that the adverse party is not surprised ; and that has 
been frequently done ; and if the judgment be erroneous, in the 
particulars thus indicated, though not in the particulars assigned 
for error, the judgment willbe reversed. ‘Therefore the decision 
on such issue, that the judgment be affirmed, is an adjudication 
that there is no error in law, apparent on the face of the record, 
and is a bar to another writ of error founded on any such supposed 
error then existing. 
. Writ of error quashed. 


JoserpH Youne vs. Narnan M. Capen & another. 


Under St. 1842, c. 56,§ 1, the reading to a creditor, by an officer, of a notice of the 
time and place appointed for his debtor, who is committed on execution, to take 
‘the poor debtors’ oath, is not a legal service of such notice; and if such debtor, 

~ who has given bond for the liberty of the jail limits, is admitted to that oath, 
after only such service of notice, and thereupon goes without those limits, he 
commits a breach of the condition of his bond. 


Tumis was an action of debt on a bond for the liberty of the 
jail limits, and was submitted to the court on an agreed state- 
ment of facts, as follows: . Joel Briggs, jr., one of the defend- 
ants, was committed to the jail in Dedham, on the 26th of July 
1842, upon an execution in favor of the plaintiff; and on that 
day he, and the defendant Capen, as his surety, executed the 
bond in suit, in the form prescribed by Rev. Sts. c. 97, $ 63. 
On the same day, application was made to a justice of the 
peace, according to St. 1842, c. 56, and the justice forthwith 
duly issued a citation, under sa.d statute, appointing, for the 
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place and time of said Briggs’s taking the poor debtors’ oath, the 
house of the deputy jailer in Dedham, at four o’clock in the 
afternoon of the 29th of said July. The service of said citation 
on the plaintiff was as is thus set forth inthe return indorsed 
thereon by the officer who served it: ‘* Norfolk, ss. July 27th 
1842. I served the abovewritten notification on the above- 
named creditor, by reading the same to him in his presence and 
hearing.” At four o’clock in the afternoon of the said 29th of 
July, two justices of the peace and of the quorum, in and for 
said county of Norfolk, administered to said Briggs, in due form, 
the oath prescribed by law to be taken by poor prisoners who 
are committed on execution for debt, and made a certificate 
thereof in the form prescribed by Rev. Sts. c. 98, $10. Said 
Briggs did not return to jail before or at the expiration of ninety 
days from the time of his commitment, but went beyond the 
limits of said county before the expiration of said ninety days. 

Plaintiff to become nonsuit, if the service of said citation was 
sufficient to give said justices jurisdiction ; otherwise, the defend- 
ants to be defaulted. 

Safford, for the plaintiff. By the St. of 1842, c. 56, $ 1, the 
notice, in a case like this, is required to be given “ in manner 
and on the terms provided in the 16th, 17th, 18th, and 19th 
sections of the 94th chapter of the revised statutes, for notifying 
parties in taking depositions.” By § 18 of that chapter, “the 
notice” for the taking of a deposition “ shall be served, by 
delivering an attested copy thereof to the person to be notified, 
or by leaving such copy at his place of abode.” The notice to 
the plaintiff, in the present case, by reading, was therefore ille- 
gal and void. See Peck v. Warren, 8 Pick. 163. Hayward v. 
Hartshorn, 3 N. Hamp. 200. Foster v. Hadduck, 6 N. Hamp. 
217. Thomas v. Clagett, 2 Har. & McHen. 172. Bradstreet 
v. Baldwin, 11 Mass. 229. 3 Chit. Gen. Pract. 142, 262, 267. 
And the plaintiff may take the objection in this suit; not being 
estopped by the proceedings and record of the justices, who 
administered the oath to Briggs. Slasson v. Brown, 20 Pick. 436. 


Their certificate seems to be intended merely as a notice to the © 


prison keeper of what has been done, that he may set the 
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debtor at liberty, if he be in his custody. Kendrick v. Greg- 
ory, 9 Greenl. 26. 

E. Ames, for the defendants. By the Rev. Sts. c. 94, ¢ 19, 
notice of the taking of a deposition may be given verbally by 
the justice who takes it, and of course, by St. 1842, c. 56, such 
verbal notice might have been given in the present case. Ser- 
vice, by a sworn officer, by reading, is certainly equivalent, and 
is substantially within the statute. The cases are numerous, in 
which service by reading is regarded as equivalent to service 
by leaving a copy. Besides; the St. of 1842 does not preseribe 
_ the only legal notice. 

Suaw, C. J. The single question in the present case is, 
whether Briggs, the principal defendant, was duly admitted to 
take the poor debtors’ oath, and was thus rightfully discharged 
from his imprisonment. If he was, his bond was not forfeited ; 
otherwise, it was. ‘The proceeding was intended to conform 
to St. 1842, c. 56, $ 1, which provides that a debtor, arrested 
on mesne process or execution, may be admitted to his oath, 
before two justices of the quorum, within a very short time after 
his arrest; giving notice to the creditor, or his agent or attor- 
ney, in the manner therein directed. 

The first question is, whether the certificate of the two 
justices is conclusive of the fact that due notice was given; 
and the court are of opinion that it is not. The power 
given to two magistrates to administer the oath and discharge 
the debtor, is a very limited authority, conferred for a special 
purpose, in a precise case; and unless the required notice is 
given, they have no jurisdiction. Putnam v. Longley, 11 Pick. 
487. Slasson v. Brown, 20 Pick. 436. Then the question is, 
whether due notice of the time and place for administering the 
oath was given, conformably to law. The St. of 1842, c. 56, 
requires that notice to the plaintiff, or his agent or attorney, 
shall be given in manner and on the terms provided in $$ 16- 
19 of c. 94 of the Rev. Sts. for notifying parties taking depo- 
sitions. Section 18 of -that chapter provides that the notice 
shall be served by delivering an attested copy thereof to the 
person to be notified, or by leaving such copy at his last and 
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usual place of abode. Section 19 provides, that instead of the 
written notice before prescribed, the notice may be given ver- 
bally by the justice, &c. The return of the officer, in the 
present case, shows that he served the notice by reading it to 
the creditor in his presence and hearing. ‘This we think was 
not a compliance with the statute, literal or substantial. Where 
the statute directs a particular mode of notice, it must be given 
accordingly. So where the statute makes a deposition evidence, 
if it has been recorded within a certain time, if it is not recorded 
within the time, it is not admissible. Bradstreet v. Baldwin, 
11 Mass. 229. So where a writ had been served by leaving a 
summons with an agent, when the statute directed it. to be left 
at the defendant’s last and usual place of abode, the judgment 
was held to be erroneous. Peck v. Warren, 8 Pick. 163. But 
in a case like the present, the service required by the statute is 
manifestly more beneficial and useful than reading. The officer 
may read it hurriedly, and the creditor may have no opportu- 
nity to take a memorandum. It is not a notice to appear before 
a well known court, at a time and place fixed by law. Itisa 
notice to attend before persons at a particular place at a certain 
day and hour, and that very shortly. An authenticated copy 
of the notice isa much more beneficial and effectual notice ; 
or, what the law makes an equivalent, a verbal notice from a 
magistrate, in whom the law places confidence for his capacity 
and fidelity, and who, it may be presumed, will give him all 
needed . information. 

It was said, that in many cases reading a summons is re- 
garded as good a service as leaving a copy. ‘This is no doubt 
true ; but it is in cases where the law has authorized that mode 


of service. 
Defendants defaulted. 
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In the trial of an action of debt on the Rev. Sts. c. 35, § 3, to recover back three fold 
the amount of interest paid by the plaintiff, when he has paid a greater rate of inter- 
est than is allowed by law, the plaintiffis not, by § 4, a competent witness, unless 
there is put in issue the fact of unlawful interest having been taken or reserved 
on a preéxisting contract. And if the declaration, in such action, avers the pay- 
ment of unlawful interest to the defendant by the plaintiff, without averring a previ- 
ous contract that such interest should be paid, evidence is not admissible to prove 
that such previous contract was made. 


Tis was an action of debt to recover back interest alleged to 
have been usuriously paid by the plaintiff to the defendant. 
The declaration was as follows: ‘For that heretofore, to wit, 
-on the 12th day of April 1838, the said plaintiff, at Haverhill, 
in said county, borrowed and received from said defendant, for 
the sole use and accommodation of him the said plaintiff, the 
sum of $350, for which the said plaintiff, on the said 12th 
day of April in the said year of 1838, with one Horace S. Brad- 
ley and one Alfred Kittredge, gave to the said defendant a cer- 
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tain promissory note by them signed, by which they the said 
Brickett, Bradley, and Kittredge, for value received, jointly and 
severally promised to pay to the said defendant, or his order, the 
said sum of $350, on demand with interest; and the said 
plaintiff avers, that on the 19th day of July 1839 he paid to 
said defendant the legal interest upon said note for one year, to 
wit, upon said sum of $350, from the 12th day of the said April 
in the year 1838 to the 12th day of April in the year 1839 ; and 
also the interest upon said interest for one year from the time 
when the said year expired till the time of payment, to wit, from 
said 12th day of April in the year 1839 to said 19th day of 
July in the year 1839; and the said plaintiff further avers, that 
on the 1st day of November in the said year 1839, he the said 
Brickett paid to the said Minot, the defendant, the sum of $100 
upon the said note, and thereafter, to wit, on the 24th day of 
August 1840, there was justly due and owing from said plaintiff 
to said defendant, upon the said note, a balance of the principal 
of the said note, to wit, the sum of $261-67, and legal interest 
upon said balance of $ 261-67, from the said Ist day of Novem- 
ber in said year 1839 to said 24th day of August in said year 
‘1840; and the plaintiff avers that on said 24th day of August 
in the year 1840, at said Haverhill, he paid to the said defend- 
ant the said sum of $261-67, said balance of said principal upon 
said note, and the further sum of $37-45 as interest upon 
said balance of said principal, to wit, upon the sum of $261-67 
from said 1st day of November in said year 1839 to said 24th 
day of August in said year 1840: and the said plaintiff avers 
that the said sum of $37-45, so paid as interest on said sum of 
$ 261-67 from said 1st day of November in said year 1839, to 
said 24th day of August in said year 1840, was at a greater rate 
of interest than at the rate of $6 on $100 for one year; and 
that the said sum of $37-45, so paid as interest, was so paid by 
the said plaintiff, and received by the said defendant, usuriously, 
and with the intent, on the part of the said plaintiff to pay, and 
with the intent on the part of the said defendant to receive, a 
greater rate of interest than is allowed by law, and contrary to 
the form of the statute of this Commonwealth, concerning the in- 
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terest of money ; whereby, and by force of the said statute, an 
action has accrued to the said plaintiff to sue the said defendant, 
and to recover back three fold the amount so paid by said plain- 
tiff to said defendant, to wit, three fold the amount of $37-45, 
to wit, the sum of $111°35; yet though requested,” &c. 

At the trial in the court of common pleas, on the general issue, 
the plaintiff, to maintain the issue on his part, offered himself as 
a witness to prove the agreement to pay and the payment of usu- 
rious interest, as alleged in his declaration. ‘The defendant ob- 
_ jected, that the plaintiff was not a competent witness, unless the 
- defendant first offered himself asa witness. This objection was 
overruled, and the plaintiff testified as follows: ‘On the 12th 
of April 1838, I signed a note, with Horace 8S. Bradley and Al 
fred Kittredge as sureties, for $350, which I gave to the defend- 
ant, on that day, for that sum then lent to me. The first payment 
made on this note was on the 19th of July 1839, of one year’s 
interest to April 12th 1839, and 35 cents as interest on interest 
from April 12th to July 19th. The next payment was made, 
November Ist 1839, of $100. I considered it as principal. 
There was nothing said about it at the time. It was indorsed 
generally on the note. On the 22d of November 1839, the de- 
fendant called on me for payment of the balance due on the 
note. I told him [ could not pay it. He then said I must pay 
him two per cent. a month, to begin from the 22d of October 
previous. I told him I would pay it to him for six months. 
On the 22d of April 1840, he called on me for payment of the 
principal and interest. I did not then pay him ; but, on the 24th 
of August 1840, I paid him, as principal and interest, 6299-12 ;”’ 
which included two per cent. a month from October 22d 1839 
to August 22d 1840. “ This was the only payment I made after 
the agreement of November 22d 1839. I had never paid him 
any extra interest before that time.” 

The defendant objected, that this testimony did not support 
the declaration, but that there was a variance, in several particu- 
lars, between the allegations and the proof. The court overruled 
this objection, and the jury returned a verdict for the plaintiff. 
The defendant thereupon alleged exceptions to the several rulings 
of the court. 
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The argument,was had at the last November term. 

Minot, pro se. (N. J. Lord was with him.) 

Ward & O. P. Lord, for the plaintiff. 

Wiper, J. This case depends on the construction to be 
given to the 4th section of the 35th chapter of the revised 
statutes. The question is, whether by that section the plaintiff 
ought to have been admitted as a competent witness to prove 
the payment of unlawful interest, as alleged in the declaration. 
By that section, it is provided that ‘in the trial of any action, 
wherein it shall appear, by the pleadings, that the fact of unlaw- 
ful interest having been taken or reserved is put in issue, it shall 
be lawful for the debtor (the creditor being living) to become a 
witness, and he shall be admitted as such; and the creditor, if 
he shall offer his testimony, shall also be admitted as a witness, 
together with any other legal evidence that may be introduced 
by either party.” The question turns on the meaning of the 
words ‘taken or reserved.” ‘To render the witness competent 
under the statute, it must appear that the fact of unlawful 
interest having been “ taken or reserved ” was put in issue on 
the trial. By the 2d section it is provided that “ no contract 
or assurance for the payment of money, with interest at a 
greater rate than is allowed ”’ by law, ‘shall be thereby rendered 
void; but whenever, in any action brought on such contract 
or assurance, it shall appear that a greater rate of interest has 
been directly or indirectly reserved, taken, or received, than is 
allowed by law, the defendant shall recover his full costs, and 
the plaintiff shall forfeit three fold the amount of the whole 
interest reserved or taken.” The meaning of the words “ re- 
served or taken,” in this section, is manifest. They refer to a 
usurious contract for the loan of money, whereby there had 
been reserved or taken a greater rate of interest than is allowed 
by law, at the inception of the contract ; and not to the payment 
of unlawful and usurious interest on a lawful contract. The 
same. words are used in the same sense in the English St. 
12 Anne, c. 16, and in the provincial St. 5 Wm. & Mary, c. 1, 
(Anc. Chart. 257,) and in the St. of 1783, ¢. 55. + i 

In St. 1825, c. 148, $ 2, was this provision: ‘In the trial 
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of any action, wherein it shall appear by the pleadings that the 
fact of usury shall be put in issue, it shall be lawful for the 
debtor (the creditor being alive) to become a witness, and his 
testimony shall be received as evidence, unless the creditor shall 
offer his testimony, in which case that shall be received, together 
with any other legal evidence that may be introduced by either 
party.’ That provision did not apply to actions to recover back 
unlawful interest paid, for every such action was by $ 1 of that 
statute expressly prohibited. By St. 1826, c. 27, $ 6, this pro- 
hibitory clause was repealed, and it was provided, by ¢ 5, that 
in the trial of any action, wherein it should appear by the plead- 
ings, that the fact of usury was in issue, it should be lawful for 
both the debtor and the creditor to become witnesses. The lan- 
guage of this section is not followed in the Rev. Sts. ¢. 35, $ 4; 
but the parties are not to be admitted as witnesses, unless the 
fact of unlawful interest having been taken or reserved shall be put 
in issue. And we are of opinion that the language of the 2d and 

Ath sections, as to the taking or reserving of unlawful interest, 
being the same, is to receive the same construction, and con- 
sequently that the, parties are not competent witnesses, unless 
in cases where unlawful interest has been taken or reserved at 
the inception of the contract. 

Now, on looking into the declaration in this case, we find that 
the only contract set forth was a lawful contract ; it being a 
promissory note of hand for the sum of $350, payable on 
demand, with lawful interest. No unlawful interest was ever 
taken or reserved by this contract. It is then averred, that on 
the Ist of November 1839, the plaintiff paid on this note the 
sum of $100, and that afterwards, on the 24th of August 1840, 
he paid the note in full, including the sum of $37-45 as interest 
on the balance due on said note from the Ist day of November 
1839 to said 24th day of August 1840; which sum, paid as 
interest, it is averred, was at a greater rate of interest than at 
the rate of $6 on $100 for one year. But there is no aver- 
ment that any unlawful interest was ever reserved or taken in 
or by any contract or agreement between the parties ; and con- 
sequently that fact was not put in issue at the trial. It is true 
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that the plaintiff testified that the interest was paid in pursuance 
of an agreement made on the 22d of November 1839, by which 
the plaintiff promised to pay two per cent. a month, for six 
months, on the balance then due on the said note. But this part 
of the,evidence must be rejected as inadmissible ; there being no 
such agreement alleged in the declaration. And it is very clear 
that such an agreement does not make the note usurious. We 
are therefore of opinion that the declaration does not put in issue 
the fact of unlawful interest having been taken or reserved on 
any contract, and consequently, that the plaintiff is not a com- 
petent witness. 

_ The action is founded on $ 3 of c. 35 of the Rev. Sts., which 
provides that “whenever a greater rate of interest than is 
allowed by law shall have been paid, the party paying the 
same may recover back three fold the amount of the whole — 
interest paid, either by an action of debt or by a bill in chan- 
cery.” The plaintiff, by a bill in chancery, might have com- 
pelled the defendant to answer interrogatories under oath, as to 
the payment of the unlawful interest; but in an action at law 
the parties are not competent witnesses. The 4th section does 
not extend to voluntary payments of unlawful interest, not 
made in pursuance of any previous contract. Why the dis- 
tinction was made between the taking or reserving of unlawful 
interest by contract, and a voluntary payment, not made in pur- 
suance of any contract, we have no mean of ascertaining. But 
probably it was supposed that a bill in chancery would be an 
adequate remedy for a party paying unlawful interest volun 
tarily, and which he was not bound to pay by any previous 
agreement. Whether such a voluntary payment is within the 
true meaning of the 3d section, we are not called upon to 
decide ; but however that may be, we are satisfied that the 
plaintiff was not a competent witness to prove the supposed 
payment in the present case. 

New trial granted. 


NOVEMBER TERM 1843. 297 


Weston & others v. Foster & others. 


Epwarp R. Weston & others vs. Susan Foster & others. 


A rail road corporation is not a necessary or proper party to a process for partition 
in consequence merely of having laid out and constructed its road over lands owned 
by tenants in common. 

The declarations of a testator, after making his will, of his purpose and intentions 
therein, are not admissible in evidence, to control or explain it. 

A testator devised real estate to his son J., to have and to hold to him during his 
life, if he should continue to live unmarried ; but if he should marry and have 
children, then to him, his heirs and assigns forever; and if he should die unmar- 
ried and without children, then to be equally divided among the children of the 
testator’s sons, D., IT. and H.: J. survived the testator, died unmarried and without 
children: D.,T. and H. had children at the time of the testator’s death, and also 
had children born after the testator’s death, some of whom died under age and un- 
married, living their fathers, before the death of J. Held, that J. took an estate 
for life; and that the children of D., T. and H., who were living at the time of the 
testator’s death, took per capitaa vested remainder, which opened and let in the after- 
born children. Held also, that the shares of those children of D., T. and H, who 
died during the life of J., descended to their respective fathers. 


Tuis was a petition for partition of two acres of land in 
Lynn, of which Edward R. Weston and Elizabeth his wife, in 
her right, Antoinette Witt, Thomas F. Witt, Seabury T. Witt 
and Ann H. Witt, alleged that they were seized of five eighths, 
as tenants in common with Susan Foster, Holten Johnson and 
Margaret his wife, in her right, James Alley and Abigail his. 
_ wife, in her right, and the Eastern Rail Road Company. 

The facts agreed on by the parties were as follows: The 
petitioners are children of Thomas Witt. Susan Foster and 
Abigail Alley are the daughters of Benjamin R. Witt; and 
Margaret Johnson is the daughter of Henry Witt. Said Ben- 
jamin R. and Henry Witt are sons of Benjamin Witt, deceased. 
The Eastern Rail Road Company have laid out and constructed 
their road across the land of which partition is sought. 

The petitioners claim under the said Benjamin Witt, who 
died in 1820, leaving a will which has been duly proved and 
allowed, in which he devised all his real estate, after payment 
of his debts, to his wife for life, and after her decease, one tenth 
part thereof in fee to each of the following persons, viz., his 
son Benjamin Witt, his daughters Abigail Alley, Mary Gifford, 
Sally Newhall, Betsey Alley, the children of his son Daniel R.- 
Witt, the children of his son Thomas Witt, the children of his 

VOL. VII. 
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son Henry Witt, the children of his deceased daughter Lydia 
Haskell; and to his son John Witt, ‘‘ one tenth part, to have 
and to hold to him, for and during his natural life, if he shall 
continue to live unmarried; but if said John shall at any time 
marry and have children, then to him, his heirs and assigns 
forever; and if said John shall die unmarried and without 
children, then my will is, that the same be equally divided 
between the children of my sons, Daniel R. Witt, Thomas Witt 
and Henry Witt, to have and to hold to them, their heirs and 
assigns forever.” , 

Before the filing of this petition, all the estate devised by 
said will had been divided among the devisees in fee, except 
the portion in which John Witt had a life estate. 

The said John Witt died in August 1841, unmarried and 
without children. | 

At the time of the testator’s death, viz, November 29th 1820, 
his son Daniel R. had two children, viz. Susan and Abigail, 
two of the respondents ; his son Henry had three children, viz. 
Henry, jr., Elizabeth, and Margaret, who is one of the respond- 
ents ; his son Thomas had five children, viz. Elizabeth, Antoi- 
nette, Thomas F. and Seabury T., four of the petitioners, and 
George D., who died unmarried and without children, during 
the life of said John Witt. At the time of the death of said 
John Witt, his brother Thomas had another child, viz. Ann, 
one of the petitioners, who was born about one month after the 
death of the testator. Said Thomas also had a daughter Juliette, 
born in 1823, who died in 1824. ‘'T'wo of the children of said 
Henry Witt, viz. the aforesaid Henry, jr. and Elizabeth, died 
unmarried and without children, during the life time of. said 
John Witt. Neither Daniel R. Witt nor Henry Witt had any 
child born after the testator died. The said Daniel R. Witt, 
Thomas Witt and Henry Witt, are all living. , 

The parties admitted, if the testimony were competent or 
admissible, that the testator, after making his will, stated that 
he had devised estate to the children of his sons Daniel R., 
Henry and Thomas, on account of the pecuniary embarrass- 
ment of his said sons; and that, in respect to the devise to his 
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son John, he intended that it should go to the benefit of his said 
sons Daniel R., Henry and Thomas, in the same manner as the 
rest of his estate 

On the foregoing facts the parties submitted to the court to 
decide what proportion of the premises the petitioners are 
entitled to. The parties also agreed that the name of the 
Eastern Rail Road Company might be stricken from the petition, 
if said company ought not to have been made a party thereto. 

Newhall, for the petitioners. 

Stickney, for the respondents. 

Suaw, C. J. The principal ‘question is, what proportion ot 
the described premises the petitioners are entitled to. 

It appears by the facts agreed, that the estate of Benjamin 
Witt, the grandfather of the petitioners, under a devise from 
whom they claim, was divided and distributed according to his 
will, and one tenth pat thereof was set off to his son John, to 
hold for life, or in tail, or fee simple, as the terms of such devise 
should be construed; and the premises, of which partition is 
now sought, are the part thus set off to John. The question 
therefore depends upon that clause inthe willof Benjamin Witt, 
in which he devises a part of his estate to his son John, with 
remainders over. 

Two preliminary questions may be first disposed of. 1. The 


court are of opinion, that the Eastern Rail Road Co., by having 


laid their road over the premises, acquired only an easement 
therein, and no title to the estate ; or were it otherwise, it would 
be a severa. estate in the parcel acquired, not an estate in com- 
mon, in the whole parcel. ‘They are therefore no necessary or 
proper parties to this proceeding. Their easement will not be 
affected by it, and they may be stricken from the petition, 
according to the agreement. 2. The court are also clearly of 
opinion, that the parol evidence, stated in the case, is not admis- 


_ sible to prove the intent of the testator, or to explain or control 


the will. 
Then the question recurs upon the construction of Benjamin 


Witt’s will whichis in this form: <‘‘ One tenth part to my son 


John Witt, to have and to hold to him, for and during his natu- 
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ral life, if he shall continue to live unmarried; but if said John 
shall at any time marry and have children, then to him, his heirs 
and assigns forever; and if said John shall die unmarried and 
without children, then my will is, that the same be equally di- 
vided between the children of my sons, Daniel R. Witt, Thomas 
Witt and Henry Witt, to have and to hold to them, their heirs 
and assigns forever.” : 

1. The court are of opinion, that this devise constituted an 
estate for life in John, which vested at the decease of the testa- 
tor ; to become an estate in fee upon a condition — that of mar- 
riage and the birth of a child. But this being a condition pre- 
cedent, no such enlarged estate vested in John, because the 
event never happened. 

If this gift could be construed to be an estate tail, by implica- 
tion, to John Witt, it was with remainder over to the children of 
the three brothers; and as John did not har the entail in his life 
time, and died without issue, the devise of the remainder over 
would take effect, and vest the estate in the same children. 

2. This being a devise to John for life —or even if it were 
in tail it would make no difference — with remainder in fee to 
the children of Daniel R., Thomas and Henry, there being chil- 
dren of these sons then living, it was a vested remainder, and 
vested in them at the time of the death of the testator. But as 
it was intended for the equal benefit of all the children coming 
within the description, it would open to let in after-born children. 
Dingley v. Dingley, 5 Mass. 537. 

3. The court are also of opinion, that all the children of the 
-three sons took in their own right per capita, and not per stirpes, 
and that the mention of the names of their fathers, was only by 
way of designation of the persons who were to take. 

It appears by the agreed statement of facts, that at the time of 
Benjamin Witt’s decease, the children to take the vested remain- 
der were as follows: Elizabeth, now Mrs. Weston, Antoinette, 
-Thomas F., Seabury T., and George D., since deceased — chil- 
dren of Thomas: Susan, now Mrs. Foster, and Abigail now wife 
of James Alley — children of Daniel R.: Henry, jr. and Ehiza-— 
beth, both since deceased, and Margaret, now wife of Holten 
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Johnson — children of Henry. These took the remainder per 
capita, one tenth each. Afterwards there were born Ann, and 
Juliette who has since deceased — children of Thomas ; where- 
by the remainder was divided into twelfths, and all the above- 
named persons consequently took one twelfth each. 

No other child, either of Daniel R. or Henry Witt, was born 
after the death of the testator. 

It appears that at the time of the death of George D. and Ju- 
liette, children of Thomas, they were under age and unmarried, 
and their father was living; of course, he took their shares of 
one twelfth each, as sole heir. Rev. Sts. c. 61, $ 1, clause 2d. 
This does not go to the other children, under the 7th clause of 
the same section, although these children died under age and 
unmarried, because it was not an estate which came to them by 
descent; but it came to them by purchase, to wit, by devise. 

If at the time of the decease of Henry Witt, jr. and Elizabeth, 
they were respectively under age or intestate, and without issue, 
their father, Henry Witt, then living, took their shares, by de- 
scent as sole heir, subject to the payment of their debts, if any. 

The court are therefore of opinion, that the petitioners are 
each entitled to one twelfth part of the premises described in the 
petition, and to have partition made accordingly. 


Grorce Osporne vs. Wituram H. Varney & others. 


A testatrix devised and bequeathed specific property to a trustee, for the benefit of 
her brother S. for life, to be divided, after the death of S., between W. and B., 
children of S.; S. having four other children: The testatrix also devised and be- 
queathed to the same trustee all the residue of her property, directing him to 
divide the same into four equal shares, and to “hold one share upon the same 
conditions and limitations as are set forth in the above devise in trust to S. and 
his children.” Held, that this residuary devise was for the benefit of W. and B., 
after the decease of S., and that the other children of S. had no claim thereto. 
Held also, that parol evidence could not be received to prove the intention of the 
testatrix to give this quarter part of the residue to all the children of S., after 
his death. 


Tuts was a bill in equity, in which it was alleged that Betsey 
Varney, late of Salem, by her last will, which had been duly 
26 
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proved and allowed, devised and bequeathed to the plaintiff 
certain real estate, a promissory note, and $400 in money, 
upon the trust and confidence that he should permit Stephen 
Varney, a brother of said Betsey, to occupy said real estate, 
and receive the income thereof, and also the interest of said 
note, during his life, and that the plaintiff should pay $200 of 
said money to said Stephen, and invest the other $200 in bank 
or other stock, and pay the income thereof to said Stephen, 
during his life: That said Betsey devised and bequeathed the 
remainder of the aforesaid property, in these terms: “ At the 
decease of said Stephen, I give and devise said real estate, and 
said $200, and said note of hand, to William Henry Varney 
and Betsey Varney, children of said Stephen, to be equally 
divided between them:” That said testatrix, after making divers 
other devises and bequests, added to her said will this residuary 
clause: ‘As to the rest and residue of my estate, whether real 
or personal, I give and devise the same to the said George 
Osborne (the plaintiff) and his heirs, upon trust that he shall 
invest and keep invested the same in such manner as he may 
deem advisable, and shall divide the same into four equal shares, 
and hold one share upon the same conditions and limitations 
as are set forth in the above devise in trust to Stephen Varney 
and his children,” &e.: That at the time of the death of said 
testatrix, the said Stephen Varney and his abovenamed children 
were alive: That said Stephen died in November 1840, having 
received the whole income of the property devised and be- 
queathed to the plaintiff, in trust for him, as aforesaid: That 
said Stephen left his said children, William Henry and Betsey, 
surviving him, and also left four other children, viz. George, 
Charles, Hannah and Mary: That the plaintiff was in posses- 
sion, as trustee, under the said will, of property to the amount 
of $5578-28, one fourth part of which was held by him, under 
the residuary clause in the will, in trust for the benefit of such 
of the children of said Stephen Varney as are entitled thereto ; 
and was desirous of distributing the same among them: ‘That 
the aforesaid George, Charles, Hannah and Mary made claim 
equally with the aforesaid William H. and Betsey, to said fourth 
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part, and that said William H. and Betsey claimed the whole 
thereof. The plaintiff therefore prayed that the conflicting 
claims of said Stephen’s children might be adjusted by a decree 
of the court. 

The answers of the several defendants admitted the truth of 
the allegations in the bill, and insisted on their claims as they 
had before made them to the plaintiff. The said George, 
Charles, Hannah and Mary offered to prove, by parol evidence, 
if admissible, “that the intention of the testatrix was to remem- 
ber and in some degree provide for all the children of all her 
brothers and sisters ; and that she intended, in addition to this, 
to provide a legacy to said William Henry and Betsey, in the 
clause of the will under which they claim, because they were 
respectively named for a favorite deceased brother and sister of 
the testatrix.” 

This case was submitted to the court without argument. 

Suaw, C. J. The court are of opinion that this clause in the 
residuary devise, viz. ‘to hold upon the same conditions and 
limitations as are set forth in the above devise in trust to 
Stephen .Varney and his children,” qualifies the whole gift, 
describes the persons who are to take, and limits the benefit 
of the devise to Stephen to the same two children, William 
Henry and Betsey, to whose use the specific bequest was made. 
“To Stephen Varney and his children,” is a clause describing 
the former bequest, and was meant to identify it, and therefore 
must be construed to mean the two children before mentioned, 
to avoid repetition, and not to extend the bounty to children 
generally. We cannot read the will otherwise, so as to give it 
a sensible construction. 

As to the offer of parol evidence, the court are all of opinion 
that such evidence cannot be received to prove the inten- 
tion of the testatrix to give this quarter part of the residue, 
after their father’s death, to all the children of Stephen Var- 
ney. It is within all the reasons and authorities so fully con- 
sidered in the late case of Tucker v. Seaman's Aid Nociety, 
(ante, 188.) 

The decree therefore will be, that the trust for this quarter 
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part of the residue, since the decease of Stephen Varney, is 
for the benefit of William Henry and Betsey Varney, and that 
the other children are not entitled to share. 


CoMMONWEALTH vs. BensamMiIn KIMBALL. 


On the trial of an indictment charging the defendant with selling spiritous liquors 
without license, the docket and minutes of the county commissioners, before their 
records are made up, are competent evidence for the government; and if no license 
to the defendant appear on such docket or minutes, it is primd facie evidence that he 
was not licensed. 

An indictment was held good, which alleged that the defendant on, &c. at, &c., “he 
not being thenand there first licensed as a retailer of wine and spirits, as provided by 
the forty seventh chapter of the revised statutes, did presume to be, and was, a re- 
tailer of wine, brandy, rum and spiritous liquors to one” [A. B.] “in a less quantity 
than twenty eight gallons, and that delivered and carried away all at one time,” &c. 


In an indictment against the defendant, the several counts 
were in this form: “That said Kimball, on the Ist day of Sep- 
tember 1842, at Haverhill, in said county of Essex, he not being 
then and there first licensed as a retailer of wine and spirits, as 
provided in the forty seventh chapter of the revised statutes of 
said Commonwealth, did presume to be, and was, a retailer of 
wine, brandy, rum and spiritous liquors to one” [here naming 
the person] “in a less quantity than twenty eight gallons, and 
that delivered and carried away all at one time ; against the peace 
of said Commonwealth, and contrary to the form of the statute 
in such case made and provided.” 

At the trial in the court of common pleas, the clerk of the 
county commissioners was called as a witness to show that the 
defendant was not licensed pursuant to the Rev. Sts. c. 47, and 
testified as follows: ‘I am acting clerk of the county commis- 
sioners for Essex. I have the book in which I have made a cer- 
tificate that no licenses were granted in 1842. I have just made 
_. that certificate. This is made from the docket, which is partly 
in my hand writing, and partly in the hand writing of Mr. Lam- 
bert, who acted as clerk of the commissioners two or three days 
of the April term 1842. While he thus acted, he kept the 
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docket. There is no attestation by him or any other person. 

The general record of the doings of the commissioners in April 

is not here, and isnot made up. I cannot say certainly that the 

record of licenses is contained in that book, but think it is. My 
docket would not show all the oral motions which were made, 

What was done by the commissioners at the April term 1842, 

when Mr. Lambert acted as clerk, I do not know.” 

This was all the evidence on the point. It was objected by 
the defendant, that this was not competent nor sufficient evidence 
of his want of a license ; but the court ruled that it was compe- 
tent evidence, from which the jury would be authorized to find 
that the defendant was not licensed in pursuance of the Rev. 
Sts. c. 47. . 

The defendant requested the court to rule that the indictment 
was uncertain, vague and wholly insufficient to sustain a convic- 
tion, and to direct the jury so to consider it ; but the court ruled 
that the indictment was sufficient and certain in law, and refused 
to direct the jury as requested. The defendant was found guilty 
by the jury, and alleged exceptions to the rulings of the court. 

N. J. Lord & Hills, for the defendant. The only competent 
‘evidence, to show that the defendant was not licensed, was the 
record of the commissioners, kept by the clerk. The certificate 
in the docket, signed by the clerk, is not a record. The general 
record, at the license term, should have been produced. Jenk. 
25, pl. 48. Leighton v. Leighton, 1 Stra. 210. 1 Phil. Ev 
(4th Amer. ed.) 317. Commonwealth v. Spring, 19 Pick. 396. 

The indictment is ill, for want of a direct allegation of a sale. 
Commonwealth v. Thurlow, 24 Pick. 374. 

Perkins, for the Commonwealth. The testimony of the clerk 
was competent and sufficient to prove that the defendant was 
not licensed. His general record could not be produced, for it 
was not made up. His minutes, therefore, were the next best 
evidence. Commonwealth v. Bolkom, 3 Pick. 281. Davidson v. 
Slocomb, 18 Pick. 464. Sayles v. Briggs, 4 Met. 424. Greenl. 
on Ey. § 513. Roscoe Crim. Ev. (2d ed.) 158. 

In Commonwealth v. Thurlow, cited for the defendant, the 
counts, which were held to be insufficient, merely alleged that the 

VOL. VI. 26 * 
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defendant presumed to be a retailer, &c. without alleging a sale © 
to any person. The present indictment alleges that the defend- 
ant was, on a certain day, a retailer to a person named. This 
is necessarily an allegation of a sale to that person, on that day ; 
although a different form of allegation might be preferable. 

Dewey, J. The first question raised in the argument/of the 
present case is that of the competency and sufficiency of the 
evidence offered to sustain the allegation in the indictment, that 
the defendant was not duly licensed as a retailer of spiritous 
liquors. 

That it is incumbent on the government to produce prima _fa- 
cie evidence of that fact, although a question formerly of doubt, 
and one as to which there has been some diversity of decision in 
the different States, was settled to be the rule in this Common- 
wealth, in the case of Commonwealth v. Thurlow, 24 Pick. 374. 
It is however to be taken as the rule of law under the restrictions 
and limitations which the reasoning of the court, in the opinion 
given in that case, justifies and indeed requires. Evidence upon 
this point is said to be required of the government, because it is 
an averment that can be proved with great facility. But what 
evidence is easily produced? It is the record, or memorandum, 
or minutes of the county commissioners in the matter of licenses 
to sell spiritous liquors. If a license has been granted to the de- 
fendant, it ought to be found stated in the documents above men- 
tioned, or some of them; and the law will presume, at least in 
the absence of contrary proof, that these records and minutes 
will show every case of the granting of licenses. It is this spe- 
cies of evidence which this court has held it reasonable that the 
government should be required to produce in proof of the nega 
tive averment that the defendant was not duly licensed. If the 
evidence be produced, so far as it exists, and if these records or 
minutes do not show the granting of a license, the government has 
discharged itself of the burden resting on it upon this point, and 
itis for the other party to control it by other evidence, if any 
other legal evidence exists, showing a license to have been 
granted. 

What were the facts in the present case? A book was 
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produced, which the government contended was the book in 
which were recorded all licenses granted by the county commis- 
sioners. Nothing appeared on this book indicating the granting 
of any license to the defendant. The docket was also produced, 
and there was no entry there of such license being granted. 
Another book, called in the argument the book of general rec- 
ords, it seems was not produced on this trial. But avery good 
reason was shown why it was not produced, viz. that it had no 
records in it covering the period which was the subject mat- 
ter of the present inquiry; the general record book not being 
yet made up to that period. The books and documents, which 
were offered, were shown to be the records, dockets and minutes, 
of the county commissioners, by the testimony of the clerk ; and 
thus far he was acompetent witness. 

Such minutes of a license, without an extended record, were 
held to be competent evidence to sustain an indictment against 
an innholder, charging him with a violation of duty as an inn- 
holder, in Commonwealth v. Bolkom, 3 Pick. 281; and it was 
there held, that ‘the judges of the court of sessions (whose juris- 
diction is now transferred to the county commissioners) act 
merely as ministerial officers, and not as a court of record, and 
their minutes are sufficient evidence.” Perhaps the duties re- 
quired of the clerk by the Rev. Sts. c. 84, $ 5, and c. 88, § 5, 
may somewhat modify the rule here stated. In the case of Da- 
vidson v. Slocomb, 18 Pick. 464, the effect to be given to min- 
utes, memoranda and dockets, where no extended record had 
been made up, was the subject of the consideration of this court ; 
and it was there held, that the minutes and memoranda of a jus- 
tice of the peace, who had died before making up his record, 
might be regarded substantially as a record, and were entitled 
to the same credit as the extended record would have been. 

In the case before us, it would seem that the books, minutes 
and docket of the clerk, containing all the evidence that existed 
as to the granting of a license to the defendant to sell spiritous 
liquors, were produced. We give no particular effect to the cer 
tificate of the clerk, entered on the book, that “‘ no licenses were 
granted in 1842.” The books, minutes and dockets, if they 
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show, when produced, no license granted, furnish the prima facie 
evidence which the law requires of the government upon this point. 

In the opinion of the court, sufficient and competent evidence 
was here offered to establish, as far as the government was bound 
to do in the first instance, the negative allegation contained in 
this indictment, that the defendant was not licensed as a retailer 
of spiritous liquors. 

The further question raised, in the present case, is as to the 
sufficiency of the counts, which charge that the defendant “ on 
the Ist day of September in the year 1842, at Haverhill, he not 
being then and there first licensed as a retailer of wine and 
spirits, as provided in the forty seventh chapter of the revised 
statutes, did presume to be, and was, a retailer of wine, brandy, 
rum, and spiritous liquors to one [A. B.] in a less quantity than 
twenty eight gallons, and that delivered and carried away all at 
one time.’ The supposed defect is the want of averment of 
the sale to A. B. Such averment is necessary. Commonwealth 
v. Thurlow, 24 Pick.374. Does the allegation, that the defend- 
ant was a retailer of spiritous liquors to A. B., charge a sale of 
spiritous liquors to A. B.? We think that it does substan- 
tially allege a sale. To retail is to sell in small quantities. To 
retail to any particular individual is to sell to him in a small 
quantity. The expression is not one which is the best adapted 
to state this offence with the greatest precision and clearness, 
nor is it according to the most approved forms. It is not, how- 
ever, such a defect as requires us to quash the indictment as 
insufficient. Exceptions overruled. 


ComMMONWEALTH vs. Benzsamin KimBauu. 


An allegation in an indictment, that the defendant, without being licensed according 
to law, sold spiritous liquors to A., is proved by evidence that A. bought the liquors 
of the defendant for B., at B.’s Sete and with his money, without Heel oeine that 
fact to the defendant. 


Tue indictment, in this case, alleged that the defendant, not 
being first licensed, &c., presumed to be, and was, a retailer of 
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wine, brandy, rum and spiritous liquors, to one Charles H. 
Haddock in a less quantity than twenty eight gallons, &c. At 
the trial in the court of common pleas, said Haddock testified 
that he “ procured from the defendant the spirits mentioned in 
the indictment, for one Pilsbury, and at his request and with his 
money, without disclosing to the defendant that he was thus 
purchasing for said Pilsbury and with his money; and that 


nothing was said to the defendant on this subject.” The de- 


fendant thereupon objected, that this testimony was not suffi- 
cient to prove the offence as laid, but that there was a variance 
between the proof and the allegation ; that the proof showed 
that Pilsbury was the purchaser, and not the said Haddock. 
But the court ruled that there was no variance, and that the 
testimony, if believed by the jury, was sufficient to maintain 
the indictment. The jury found the defendant guilty, and he 
thereupon alleged exceptions to this ruling. 

Ward, for the defendant. 

Perkins, for the Commonwealth. 

Dewey, J. The defence here taken is upon an alleged 
variance between an allegation in the indictment and _ the 


_ proof offered to sustain it. ‘The indictment alleges a sale of 


spiritous liquors to Charles H. Haddock; but the defendant 
contends that the facts given in evidence show that the sale 
was not made to Haddock, but to one Pilsbury. The test pro- 
posed by the counsel for the defendant is that of the legal right 
of property in the liquors, acquired by the sale thereof by the 
defendant ; and it is contended that the effect of the sale was 
to vest in Pilsbury the property in the liquors. But if this 
position, as to the legal right of property in Pilsbury, be sound, 


we do not think that the result contended for would necessarily 


follow ; as we are not satisfied that the present case is to be 
decided by that test. 

The allegation of a sale by the defendant to Haddock, for all 
the purposes of this indictment, or essential to its maintenance, 
may well be sustained by proof of a contract of sale by the 
defendant on the one part, and Haddock on the other; they 
being the only parties known to each other as participators in 
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the sale. As it regards the defendant, Haddock was so far the 
vendee, that had the liquors been purchased on a credit, Had- 
dock would have been responsible for payment. He disclosed 
no agency, and did not profess to act in behalf of another. The . 
defendant standing in this relation to Haddock, treating with 
him as a purchaser on his own account, cannot now deny that 
relation, for the purpose of avoiding the penalty attached to that 
sale, as a violation of the license law. As between the imme- 
diate parties to the transaction, the case disclosed was that of a 
sale by the defendant to Haddock ; and this being the case, it 
is not competent for the defendant to avoid a conviction on this 
indictment, because it may now be made to appear that Had- 
dock, although apparently acting for himself and contracting as 
the vendee, was in truth making the purchase at the request, 
and with the money of Pilsbury. For the purposes of this 
indictment, the court are of opinion that the sale might, upon 
the evidence, be considered as a sale to Haddock, and that this 
allegation is therefore well sustained. 
Exceptions overruled. 


Tuomas SaunpERs vs. ExvizaspetH Ropinson & others. 


A. bought land of B. under a parol agreement; built a house thereon; occupied part 
of it, and leased the other part: B. mortgaged the land to C.; with the knowledge 
and consent of A., and C. brought a writ of entry against A. and B. and A.’s lessee: 
A. disclaimed all title to the demanded premises, except the house: C. discon- 
tinued against B. and took a conditional judgment against A.’s lessee only; and 
on the writ of habere facias, which issued on that judgment, A. was removed from 
the house: After A.’s death, his widow and children took possession of the house, 
and C. brought a writ of entry against them: Held, that A.’s disclaimer, in the 
former action, was conclusive against their right to compensation, under the Rev. 
Sts. c. 101, § 19, for improvements made by him on the demanded premises. Held 
also, that they did not hold possession under a title which they had reason to 
believe good, and were therefore not entitled, under § 20 of that chapter, to com- 
pensation for improvements made by him. 


Wrir of entry to recover a lot of land, with a dwelling- 4 
house thereon, in Lynn. ‘The tenants pleaded nul disseizin, 
and entered on the record a claim, under Rev. Sts. ¢c. 101, for 
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allowance for improvements made on the demanded premises 
by William P. Robinson, (under whom they claimed,) in case 
judgment should be rendered for the demandant. Trial before 
Shaw, C. J., who reported the case as follows: 

It appeared that the tenants were the widow and the two 
minor children and heirs of William P. Robinson, deceased ; 
said two children appearing and defending by their mother, 
the other tenant, as their next friend and guardian. 

Both parties admitted that the demanded premises formerly 
belonged to Henry A. Breed. 

The demandant, to support his action, gave in evidence a 
mortgage deed made to him by Henry A. Breed, September 
4th 1835, to secure payment of $1500. On that mortgage, 
it appeared that the demandant brought a suit, in 1838, against 
* said Breed, the Nahant Bank, and the said William P. Robin- 
son, under whom the tenants claim; that in the progress of that 
suit, the demandant discontinued against Breed ; that Robinson 
filed a disclaimer as to all except the dwelling-house ; that the 
demandant took a conditional judgment against the Nahant 
Bank only, at April term 1839, and that as the money was not 
paid, the demandant sued out a writ of possession, and deliv- 
ered it to the sheriff for service, by whom seizin and _ possession 
were delivered to the demandant on the 20th of June 1839. 

The ground of defence taken by the tenants was, that in 
1832, Henry A. Breed, being owner of the land, entered into a 
parol agreement with said William P. Robinson, to sell him the 
land for $300; that this sum was charged to said Robinson 
by said Breed, in account; that Breed charged him at least one 
year’s interest on said sum; that this account was afterwards 
settled, by means of which the said sum was paid; that in 1835 
Robinson proceeded to build a double house on the land, at the 
cost of four or five thousand dollars ; that he had the lumber ot 
said Breed; but that it was charged to Robinson, as lumber 
sold: that Robinson employed the masons, painters and other 
mechanics, being himself a carpenter ; and that the house was 
built on his account. 

It appeared that Robinson continued in the occupation of the 
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house, dwelling in part, and letting part, till July 20th 1839, 
when he was removed by the execution of the writ of possession 
before mentioned: That soon afterwards Robinson, with his 
wife and children, left Lynn, (whether for a permanency, or 
not, did not appear,) went to Boston for a short time, and thence 
to the State of Maine, where he died: That his wife, with 
her children, afterwards returned to Lynn, and by some means, 
which did not definitely appear, obtained possession of said 
house: 'That a process of forcible entry and detainer was insti- 
tuted against her by the present demandant, which was formerly 
before this court, and which was decided against him, on the 
ground that no forcible entry or detainer was proved; (5 Met. 
343 ;) and afterwards this action was brought, viz. on the 22d 
of October 1842. 

The defendants proposed to rely on their claim for improve- 
ments, and to be allowed for the value of the buildings erected 
on the premises by Robinson. Several objections were taken 
to the right of the defendants to go into proof of improvements. 
1. It was testified by Henry A. Breed, that when he made the 
mortgage to the demandant, Robinson well knew the fact and 
consented thereto. 2. It was objected that the defendants 
were estopped from claiming for improvements, by the disclaimer 
of Robinson, under whom they claim, in the action before men- 
tioned, which was brought in 1838. 3. It was objected that 
this claim for improvements was barred by the provision in the 
Rev. Sts. c. 101, $ 50, excluding such claim when the action 
is brought by a mortgagee, or his heirs or assigns, against a 
mortgagor, or his heirs or assigns. 4. Another objection was, 
that on the 7th of October 1837, Robinson, by deed duly exe- 
cuted and recorded, conveyed all his estate and interest in the 
premises to Henry B. Newhall, who demised them, and col- 
lected some rent before June 20th 1839; and that this deed 
was outstanding when this action was brought. Said Newhall, 
on being called as a witness, testified to the execution and deliy- 
ery of the deed to him; but he further stated, that he gave no 
consideration for the conveyance ; that he took it at the request 
of Robinson, and considered himself as his agent in letting 
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the house and receiving the rent prior to the service of 
the writ of possession; and that he had, on the day of trial, 
quitclaimed, by deed, all his right and interest in the estate to 
Mrs. Robinson, one of the tenants. 5. It was objected that the 
execution of the writ of possession, in June 1839, by which the 
demandant was put into possession — although the judgment, 
as rendered, did not go against Robinson, and he was no party 
to that writ, and although Mrs. Robinson might afterwards have 


regained the possession without force — was such an interrup- 


tion of the possession of the tenants, and him under whom they 
claim, within six years next before the commencement of this 
action, as to exclude their claim for improvements under Rev. 
Sts. c. 101, $19. 

These objections were overruled, for the purposes of the trial, 
and the tenants gave evidence tending to show, that in 1835 
and 1836 the house was erected by Robinson; that he em- 
ployed the respective mechanics who worked on the same ; that, 
although the lumber came from Breed, yet it was charged to 
Robinson in account, and that the house was erected by him 
and at his expense; that this was done with the knowledge of 
Breed, and without interference on his part. There also was 
evidence tending to prove that Breed had failed before Robin- 
son’s decease ; that no settlement of their accounts had been 
made ; that there were large transactions between them, and 


that each claimed a large balance against the other. 


Whereupon the judge, being requested to express an opinion 
whether this claim for improvements was within the statute, 
proposed to direct the jury, that if they believed, upon the 
evidence, that Breed, being the owner of the land, made a parol 
agreement for the sale thereof to Robinson, and under that 
agreement Robinson, with the consent of Breed, entered and 
took possession, and afterwards built a house thereon, he must 
seek his remedy under the agreement; and that he could not 
afterwards, on that ground, set up a claim for improvements 
against the demandant, who came in under a deed from the 
former proprietor: That one who enters into possession of 
land, with the consent of the owner, under a bond or other con- 
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tract or promise for a deed of conveyance, is a tenant and not 
a trespasser, and has not such a possession as will enable him 
to claim compensation for improvements, under Rey. Sts. c. 101, 
$19: That such an entry and possession is not a holding 
under such a defective title, as the tenants’ predecessor might 
have had reason to believe good, so as to entitle them to claim 
for improvements, under § 20 of said chapter. 

The tenants thereupon waived their claim for compensation 
for improvements, and were defaulted, subject to the opinion of 
the whole court upon the correctness of the foregoing opinion. 
If the whole court are of opinion that this proposed direction to 
the jury was wrong, and that, notwithstanding the objections 
hereinbefore stated, the tenants are entitled to improvements, 
then the value of the improvements, and the value of the land 
without them, are to be ascertained according to law, in such 
manner as the court may direct, and judgment is to be entered 
accordingly ; otherwise, a general judgment is to be entered for 
the demandant, on the default. 

Hallett, for the tenants. 

Roberts & Ward, for the demandant. 

Wiprr, J. The only question for our present considlimemca 
is, whether the tenants are entitled to compensation for the 
value of any buildings or improvements made or erected on the 
premises by them or the person under whom they claim, accord 
ing to the Rev. Sts. c. 101, $ 19; for it is very clear that they 
have shown no legal title to the demanded premises, which can 
avail them in this action. It is true that William P. Robinson, 
the husband and father of the tenants, agreed to purchase the 
premises of Henry A. Breed, the owner; but the agreement 
was by parol, and he acquired no title thereby. Nor was his 
title by occupation valid against Breed, or the demandant to 
whom Breed conveyed the premises by a deed of mortgage, and 
(as it was testified at the trial) with the consent of Robinson. 
And besides ; in an action afterwards commenced against him 
by the demandant, he disclaimed all title to the premises, except 
the dwelling-house by him erected thereon ; and this undoubt 
edly is conclusive as to the legal title. The only question 
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therefore is, whether it is not conclusive also as to the claim for 
the value of the building and the improvements. 

It was argued for the tenants, that the exception in the dis- 
claimer was intended asa reservation of Robinson’s claim for 
improvements, and that it ought to be so construed. The 
answer was, that no such intention is expressed, the reservation 
being of the house disconnected with the land, and so is to be 
considered as a claim of personal property ; that by the Rev. 
Sts. c. 101, § 21, when a tenant claims allowance for his. im- 
provements, he is bound to enter on the record a suggestion of 
such claim, with a request that the value of the improvements 
may be ascertained and allowed to him; and that not having so 
claimed his improvements, he must be considered as having 
waived his claim under the statute. And our opinion is, that it 
must be so considered. We think the demandant has the same 
rights that he would have had if he had taken judgment against 
Robinson, as well as against the other defendants, in the former 
action. If Robinson had any right to the house, he might have 
removed it; or if not, the only remedy he had, after his dis- 
claimer, for his expenditures in the building of the house, was 
against Breed. Against the demandant he had no claim, legal 
or equitable, if it is true, as Breed has testified that it is, that 
the mortgage to the demandant was given with the knowledge 


_and consent of the said Robinson. 


If a party, having a lien upon property, stands by, encour- 
aging the sale by the owner toa third person, without giving 
notice of his lien, he will not be allowed to enforce it against 
the purchaser, who purchased in the belief that he was to receive 
an unencumbered title. Such concealment is deemed fraudu- 
lent, and not to be countenanced by a court of equity. 

The only remaining question is, whether the tenants have 
proved any such possession by themselves as entitles them to 
compensation for their improvements. And we think clearly 
that they have not. In the first place, they have not proved that 
they have made any improvements. And in the second place, 
if they have in fact made any improvements, they have failed to 
prove any such possession as would entitle them ‘o compensa- 
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tion therefor under‘ the Rev. Sts. c. 101. They have not had 


possession for the term of six years, and are not entitled to com-_ 


pensation under $19 of that chapter. And they are not so 
entitled under $ 20, because they have failed to prove that they 
held the premises under a title which they had reason to believe 
good. On the contrary, this seems to be satisfactorily disproved 
by the evidence. William P. Robinson was sued by the de- 
mandant for the recovery of the possession of the premises, and 
he thereupon disclaimed his title thereto, and. quitted the pos- 
session, with his family. After this, it cannot be presumed that 
his widow and children could reasonably believe that they had 
a good title from him. On no ground therefore can the tenants 
claim ; and according to the agreement of the parties, we are 
to enter a general 


Judgment for the demandant — 


—_—_—_—— 


Amos SKEELS vs. Joun CHICKERING. 


The St. of 1840, c. 87, § 5, authorizes an appeal from an order or judgment of the 
court of common pleas upon an award made under the Rev. Sts. c. 1]4, when such 
order or judgment is founded upon matter of law apparent on the record. 

Under the Rev. Sts. c. 114, § 10, an award of arbitrators may be returned to the court 
of common pleas at a term -which commenced before the award was made. 

An award which directs one party to pay to the other a certain sum, within a cer- 
tain time after the date of the award, with interest till paid, is sufficiently 
certain. 

Tue parties in this case, on the 21st of February 1843, en- 
tered into an agreement, in the manner prescribed by the Rev. 
Sts. c. 114, $ 2, to refer certain specified demands, respectively 
made the one against the other, to the determination of three 
arbitrators named. The arbitrators returned to the court of com- 
mon pleas, at the last March term, (which commenced on the 
20th day of March last,) their award, dated March 21st 1843, 
which was, ‘“ that the said John Chickering pay the said Amos 
Skeels — in full for all claims of the several charges and items 
expressed in said accounts, and a certain note of hand held by 
said Skeels, signed by said Chickering as agent, dated January 
Ist 1832, for one hundred dollars — the sum of three hundred 
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and fifty dollars; the said amount to be paid within ninety days 
of the date of this award, with interest until paid. Charge of ref- 
erees, ten dollars, to be paid equally by the respective parties.” 
The case was continued in the court of common pleas till Sep- 
tember term 1843, when the award was accepted, and judgment 
was rendered pursuant thereto, “that the said Skeels recover 
against the said Chickering three hundred and sixty one dollars 
and two cents, damage, and costs of suit taxed at $15-07.” 
From this judgment the defendant appealed to this court. 

N. J. Lord, for the defendant. 

Fills, for the plaintiff. 

Suaw, C.J. 1. The first point is, whether this case is right- 
ly brought before the court by appeal. It was a decision of the 
court of common pleas, accepting an award of arbitrators, made 
in pursuance of a justice’s rule; and the ground of exception 
is, that the award is void for irregularity and uncertainty. 

There is some apparent discrepancy between two different 
provisions of the revised statutes upon this question of the right 
of appeal from the judgment of the court of common pleas, on 
an award of arbitrators, upon a rule under the Rev. Sts. c. 114. 
It is provided, by $ 13 of that chapter, that no appeal shall be 
allowed in such case. But by Rev. Sts. c. 82, $ 6, it is provided 
that any person aggrieved by any judgment of the court of com- 
mon pleas in any civil action, suit or proceeding, when the decision 
is founded on matter of law apparent on the record, may appeal, 
&c. When the objection to an award is, that it is uncertain, 
or not within the submission, the question is one of law, apparent 
on the record. Which of these provisions should give the gov- 
erning rule in the case ; whether the larger provision in the sec- 
tion last cited should be regarded as superseding the other ; or 
whether the specific provision, first cited, should be construed as 
an exception to the more general one in the last; it is not now 
necessary to decide. We are of opinion that the jurisdiction 
act, St. 1840, c. 87, $ 5, settles the question. It provides that 
“any party aggrieved by any judgment of the court of common 
pleas, founded upon matter of law apparent on the record, except 


judgment upon pleas in abatement, may appeal.” This pro- 
PAu 
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vision is broad enough to include the present case. This act in 
terms repeals all parts of acts inconsistent with its provisions ; 7 
and therefore this case properly comes up by appeal. See Eaton 
v. Hall, 5 Met. 288. [Post 488.] 

2. It was objected that the award was not made at the right 
time, it being after the commencement of the term. This un- 
doubtedly would have been a valid objection under St. 1786, 
c. 21, and it has been often so ruled. Durell v. Merrill, 1 Mass. | 
411. Noyes v. Noyes, 1 Pick. 269. But the law in this respect 
is altered by the Rev. Sts. c. 114, $ 10, which provide that the 
award may be returned at any term or session of the court; and, 
to prevent surprise to parties, the court is authorized, when it 
shall appear to them necessary or proper, to require actual notice 
to be given, before acting on the award. | 

3. We can perceive no objection to the award on the ground 
of uncertainty. It was objected that, instead of a fixed sum, it 
directed the payment of a certain sum ata certain time, with in- 
terest. Here isno uncertainty. The law fixes the rate of inter- 
est. When therefore the sum is fixed, and the time of payment, 
the computation of interest being to be made by a fixed rule, 
the result is as certain as if the computation had been made and 
the result stated by the arbitrators in dollars and cents. The 
ninety days having elapsed before the final judgment was entered, 
the computation was in fact made, and the judgment entered 
for a precise sum. ; 

Judgment affirmed, with costs. 


Josuua H. Warp vs. Joun W. Proctor & another. 


An attachment made while the insolvent law of 1838, c. 163, was suspended by St 
1842, c. 71, is dissolved by an assignment of the debtor’s property, made under 
the former statute since it went again into operation by the repeal of the United 
States bankrupt act of 1841. 


Writ or ENTRY to recover lands in Danvers. The case was 
submitted to the court on facts agreed, as follows ° 
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Both parties claim the demanded premises under James 
Brown, jr. ‘The demandant claims under a deed from S. Upton, 
a deputy sheriff, conveying said Brown’s equity of redemption of 
said premises, which was sold to the demandant at auction, on the 
11th of May 1843. Said sale was made by the said Upton on 
executions against the said Brown, issued on judgments recov- 
ered against him in the court of common pleas, at March term 
1843, the last day of which was April Ist 1843. The demanded 
premises were attached-on mesne process, in the several suits in 
which said judgments were recovered. One attachment was 
made on the 28th of October, one on the 15th of November, one 
on the 12th of December, 1842, one on the 7th of January, and 
the other on the 2d of February, 1843. ‘T'wo of said executions 
were dated April 3d, two of them April 10th, and one of them 
April 17th, 1843. ‘The demanded premises were seized upon 
two of said executions on the 7th of April, upon two of them on 
the 10th of April, and upon the other on the 17th of April, 1843 

On the 3d of April 1843, said James Brown, jr. applied 
to a master in chancery for the benefit of the insolvent law, St. 
1838, c. 163, and a warrant was duly issued on the same day 
to a messenger, who took possession of said Brown’s estate, and 
on the 4th of said April made the first publication of notice that 
said warrant had issued. ‘The tenants were chosen assignees of 
_ said Brown, and a deed of his property, including the demanded 
premises, was made to them as such, by the master in chancery, 
on the 15th of April 1843 ; which deed was left at the registrv 
of deeds on the 19th of said April. 

Ward, pro se. 

Proctor, for the tenants. 

Suaw, C.J. Both parties claiming title from the same per- 
son, and both by operation of law, and not by grant from the 
owner the question is, whether the demandant obtained the 
better title, in virtue of the attachment and levy, or the tenants, 
under the assignment made to them in the course of the pro- 
ceedings in insolvency. On a comparison of dates, it appears 
that judgment was entered in favor of the demandant’s grantor 
on the Ist of April 1843 ; but noseizure on execution was made, 
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and no step towards the levy taken, till the 7th of the same 
month. On the 3d, the debtor applied for proceedings in ~ 
insolvency, and the warrant was issued. The first publication 
of notice was made on the 4th of the same April. It is obvious, | 
therefore, that the tenants’ title commenced at a time prior to a 
the demandant’s, so far as the latter depends on the levy of the 4 
execution, and must prevail, unless the title of the latter is aided 
by a previous valid attachment. The question therefore is, 
whether the attachment was dissolved. by the proceedings in 
insolvency. 

The insolvent law, St. 1838, c. 163, $ 5, does in terms de- 
clare, that all attachments shall be dissolved by the assignment 
of the debtor’s property. But there is a clause in $ 25, saving 
from the repealing provision all rights which have accrued to 
any person, by virtue of the provisions of law so repealed. It 
has been already decided, as the true exposition of these enact- 
ments, that all attachments made after the law went into opera- 
tion were dissolved, though made before the assignment; but 
that attachments, made before the act went into operation, con- 
ferred rights which were preserved by the saving clause, and that 
the attachments so made were not dissolved. Kilborn v. Lyman, 
6 Met. 299. But by St. 1842, c. 71, with one exception, the 
operation of the insolvent law was suspended so long as the 
bankrupt law of the United States should continue in force. 
The bankrupt law was subsequently repealed, such repeal to 
take effect from and after the 3d of March 1843; so that at 
that time the insolvent law went into active operation again, 
without further legislative act, as if it had not been suspended. 
Now the demandant contends, that inasmuch as his attachment 
was made whilst the insolvent law was suspended, the saving 
clause operates to preserve his attachment after the revival of 
the law, in the same manner as it operated to save attachments 
made before it originally went into operation. But the court 
are of opinion that this is not a just application of the saving 
clause of the insolvent law. The present case is not within the 
letter of the act, and we think there is no such analogy as to 
bring it within the principle and spirit of the act. 
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The words of St. 1838, c. 163, $ 5, declare all attachments, 
existing at the time the insolvent proceedings take effect, dis- 
solved, in pursuance of the general principle of insolvent laws, 
that legal remedies, provided in the ordinary course of justice, 
for satisfying a single creditor, shall yield to a sequestration 
designed for the benefit of all creditors. But when a new act 
for the first time established such a policy, and provided a series 
of measures for carrying it into effect, it seemed fit to declare, 
that when a particular creditor had sought a remedy under 
then existing laws, and thereby acquired a qualified right, it 
should not be disturbed. But this saving clause is very limited. 
After declaring all provisions of law, inconsistent with the act, 
repealed, it adds, “saving all rights which have accrued to any 
person by virtue of the same,” that is, by such provisions of law 
before they were repealed ; and consequently before the insol- 
vent law was enacted and went into operation. ‘The demand- 
ant’s attachment is not within the terms of this provision, because 
it was not made before the insolvent law went into operation. 
Nor is it within the reason and principle. The insolvent law, 
during its suspension, existed to many purposes. It was sus- 
_ pended only during the existence of another system of para- 
mount authority, designed for the accomplishment of the same 
purpose, namely, a general and equal distribution of the prop- 
erty. When, therefore, the operation of this suspending law 
ceased, the original act was reinstated in active operation, and 
took effect from its original enactment. 

The court are therefore of opinion, that although the attach- 
ment, under which the demandant claims, was made whilst the 
insolvent law of 1838 was suspended, and during the existence 
_and operation of the bankrupt law of the United States, it was 
not continued in force so as to preserve the attachment after 
that suspension ceased ; that the attachment was dissolved by 
the proceedings on the insolvent act, which were commenced 
before the service of the execution; and that the tenants, as 
assignees under those proceedings, have the better title. 

Judgment for the tenants. 

VOL. VII. 
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ELIzABETH Puinuirs vs. JAcop RHODES. 


The heirs of an owner of real estate, which was bounded in part by a sea beach, 
divided the estate by deed, and assigned to some of them parcels of land bounded 
by the beach, and to the others different parcels: The deeds assigning the latter 
parcels granted the privilege of getting sea weed from the beach below the lands 
granted by the deeds of the former parcels. Held, that this was a grant of an 
incorporeal hereditament appurtenant to the land to which it was annexed, and 
not a right in gross; and that it could not be severed and sold separate from that 
land; and that the sale of the right to a stranger would either be void, or would 
extinguish the right. Held also, that the owner of the privilege was not bound 
to use the sea weed on the Jand to which the privilege was annexed, but might 
use it on his other land, or dispose of it to other persons, or Jease his share of 
the privilege while he should continue to be owner of the land to which it was 
annexed. Held further, that the grantees of the privilege were not affected by 
the gradual shifting of the boundaries of the beach, by the action of the sea, but 
were entitled to take sea weed from the beach, wherever the beach might be, 
below the land conveyed as bounding on it. 


Tue parties submitted this case to the court on agreed facts, 
all of which appear in the opinion of the court. 

Hussarp, J. This is an action of trespass for breaking and 
entering the plaintiff’s close, and taking and carrying away sea 
weed. The defendant pleaded the general issue, with notice 
that he was the lessee or servant of Mary Ann Balch and her 
husband; said Mary Ann being a part owner of the locus in quo, 
or an owner of a privilege in the same. The taking of the sea 
weed mentioned in the declaration is admitted. 

The plaintiff claims title to the locus in quo under the will ot 
her late husband, Benjamin H. Phillips, deceased, whose title 
was derived by deed from Jonathan Phillips and others, children 
and heirs at law of Gideon Phillips and Rebecca his wife, dated 
December 12th 1797, and a deed from said Rebecca, dated 
December 11th 1797. This deed of Jonathan Phillips and 
others conveys to Benjamin H. Phillips, among other parcels of 
land, the following: “ All that part of the home field, so called, 
excepting thirteen poles laid out to said Jonathan Phillips, that 
lieth southerly and westerly of a line running southerly eighteen 
rods from said Jonathan Phillips’s land down the field to a 
stake; thence easterly ten and four tenth rods to a stake; 
thence southerly to the beach; and contains four acres and forty 
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poles, with the mansion house that was our said father's and 
mother’s on the premises.” 

The title under which the defendant justifies is by a deed of 
the same date, from Jonathan Phillips and others to Rebecca 
Collins, wife of Jacob Collins, jr.; and the description of one of 
the parcels of land is the following: ‘“ Also two acres and nine 
poles of land in Nahant, so called; also a privilege of getting 
what is called sea dung on the beach below the home field, that 
our mother Rebecca Phillips hath granted unto us; with all other 
privileges and appurtenances thereunto belonging.” 

The above deeds were made by the heirs, in the division of 
the estate of Gideon and Rebecca Phillips. The other lands of 
said Gideon were assigned to his other children, by deeds of 
division, and a privilege in the beach was granted to all of them 
except those who had part of the home field. The said Rebecca 
Collins survived her husband, and died leaving her estate by 
will, after certain legacies, to her son Phillips Collins, and to 
her daughter Mary Ann Collins, and if either should die leaving 
no issue, the survivor was to inherit the whole. The said Mary 
Ann Collins married John C. Balch, and she claims a privilege 
_to take sea manure from the beach, and has leased or sold her 
right to the defendant. 

The land, to which the defendant carried the manure from 
the locus in quo, was no part of the estate formerly belonging to 
said Gideon or Rebecca Phillips. There are about eighty direct 
descendants from the six children of Gideon and Rebecca Phil- 
lips, who claim each a right to take manure from said beach by 
virtue of the grants to their ancestors of privileges in the division 
deeds. 

The right granted to the ancestor of Mary Ann Balch was a 
privilege of getting sea manure on the beach below the home 
field, which field belonged to the plaintiff. The sea weed which 
is thrown up belongs to the owner of the beach; Emans v. 
Turnbull, 2 Johns. 322; and so is the subject of grant. The 
question presented for consideration is, whether the grant thus 
made to Rebecca Collins (similar grants having been made to 
other children of Gideon and Rebecca Phillips) is a right in 
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gross, to be enjoyed by all the grantees and their heirs, or 
whether it is a right appurtenant to the particular parcel of 
estate conveyed in the deed to which it is annexed, 

As a right or common in gross passes by deed, it is necessary 
to consider the terms of the grant, to ascertain the nature of the 
estate intended to be conveyed. And we think it is obvious, 
from the language of the deed, that the object of the grant was 
to benefit the owner of the particular estate, by furnishing her 
with a valuable dressing for her land, and not to give a person- 
al right to her and all her heirs and their assigns, as many as 
there might be. The privilege, thus subdivided, would be of no 
personal use or advantage ; but as appurtenant to the particular 
estate, so that it might be used thereon, it would always enhance 
its value. We are therefore of opinion, that the grant created 
by this deed is an incorporeal hereditament, appurtenant to the 
estate to which it is annexed, and passes with it; and conse- 
quently, it is a right which cannot be severed and sold separate 


from the estate, and thus subdivided ad infinitum. Such a sale 


of the right to a stranger would either be a void grant, or would 
extinguish the right. 

But we do not consider, though the privilege is appurtenant 
to the estate, that the owner is confined, by the terms of the 
srant, to use the dressing on the particular estate. Having 
taken the manure from the beach, by virtue of the privilege, 
she may use it on other lands of her own, or dispose of it to 
others; or she can lease her share of the privilege while she 
remains an owner in common of the particular estate. If it is 
said that the privilege may in this manner be subdivided, and 
the same evils follow as would or might flow from a sale of the 
privilege independent of the land to which it is appurtenant ; 
yet it must be remembered that its subdivision can only be 
such as the piece of land to which it is attached is subject. 
One person having a right or privilege may also obtain more 


than his just share of the dressing cast up during the season. — 


But such inequality in the division is almost inevitable from 
the nature of the property itself, thrown up as it is on the 
beach, in greater or less quantities, by the constant heaving 
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of the sea. But it is also true, that if one proprietor should be 
obstructed by another proprietor in the enjoyment of his priv- 
ilege, he would not be without a remedy for the obstruction ot 
his right. 

A question has also been raised in this case, whether the 
place from which the dressing was taken by the defendant, 
which, as the parties agree, is now beach, was beach or upland 
_at the time when the aforesaid deeds were made. And by the 
agreement of the parties, this question is to be submitted to a 
_ jury, if it be necessary, in the opinion of the court, that it should 
be decided. Two cases on this point have been referred to, in 
which a similar question was started. Scratton v. Brown, 
4 Barn. & Cres. 485, and Brown v. Lakeman, 15 Pick. 151. 
But no decision was had on the point, the court holding, in 
each of those cases, that the party was seized in fee of the 
respective beaches, concerning which the controversy existed, 
and was not in the mere enjoyment of an easement. In the 
case before us, the grantors were expressly conveying an ease- 
ment on the beach, and not the fee of it; and they well knew 
the shifting nature of the beach at the time of making the con- 
veyance. And we are clearly of opinion, that as the privilege 
was to take the sea dressing on the beach below the home field, 
the right cannot be affected by the gradual and imperceptible 
changes taking place on the sea-shore. Wherever the beach exists 
in front of or below the field, there the right of taking the sea 
dressing extends, and it matters not whether the sea has gained 
upon the land or has receded. The beach remains, and to that 
the easement is appurtenant. 

We notice, in the report of the case, that the said Mary Ann 
Balch either leased or sold her right to the defendant Rhodes. 
In the opinion we have expressed, it becomes important to 
settle the fact whether the defendant is the lessee of said Balch’s 
interest, or has made an absolute purchase of the same. If the 
former, the defendant may justify, as acting under the owner, 
by virtue of her lease to him. But if he justifies the entry and 
taking under a sale of the right to himself, he takes nothing by 
the purchase, and is liable in this action to the plaintiff. And 
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if the fact cannot be agreed, the cause must be sent to a jury to 
ascertain it. 

N. J. Lord, for the plaintiff. 

Ward, for the defendant. 


Joun Pace vs. Innasitants or Danvers. 


A list of persons to serve as jurors was prepared and laid before a town by its se- 
lectmen: The town voted that said list be not accepted, and also voted to elect 
a list by nomination: Thereupon several persons, part of whom were on the list 
prepared by the selectmen, and part not on that list, were nominated and declared 
chosen. Held, that these persons were legally selected as jurors. 

A verdict will not be set aside, upon motion of the losing party, merely on the ground 
that some of the jurors were irregularly selected, although he did not know of such 
irregularity before the verdict was returned. 


THis was a proceeding upon a petition for a jury to assess 
damages, alleged to have been sustained by the petitioner by 
the laying out of a road over his land in Danvers. A warrant 
was issued to the sheriff, by the county commissioners, requiring 
him to summon and empannel a jury for said purpose, and the 
sheriff did so. The jury gave a verdict for the petitioner, whict 
was returned to the court of common pleas. ‘The respondents 
objected to the acceptance of the verdict, for the following cause. 
Because they ‘ had learned, for the first time, since the case was 
tried and decided by the jury, and their verdict was sealed up 
and delivered to the sheriff, that certain jurors from the town of 
Topsfield”? (naming them) “who acted as such in this case, 
were not selected as jurors in conformity with law, and were not 
duly qualified to act as such; as appears by the record of said 
town of Topsfield at the meeting at which they were chosen, a 
copy of which is herewith presented.” 

It appeared from said record, that the second article in the 
warrant for the town meeting held in Topsfield, on the 14th of | 
November 1842, was this: ‘“'To see if the town will accept the — 
list of names of persons which shall be offered as jurymen:” That 
at said meeting, ‘the following list of persons’ names, offered 
by the selectmen for jurymen, was read.” (Here sixteen names 
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were inserted.) ‘ Voted that the foregoing list be not accepted. 
Voted to elect a list by nomination, and” (sixteen persons named) 
‘were severally nominated, and declared chosen.” In this last 
- list were the names of seven of the persons whose names were 
on the first list, and the names of nine others, not on that list. 

The court of common pleas accepted the verdict, and ordered 
it to be recorded, &c.; and the respondents appealed to this 
court. 

Proctor, for the respondents. 

Ward, for the petitioner. 

Suaw, C.J. 1. The mode of selecting jurors in Topsfield is 
not to be commended ; the form of the votes being somewhat 
objectionable. But it is quite manifest that the town had full 
power to doall that they did. Rev. Sts. c. 95, $$ 4,5. The 
list was reported by the selectmen, and thereupon the town had 
full power to adopt it in whole or in part ; and the effect of what 
was done was to adopt part of the list, to reject part, and to substi- 
tute others ; all which they had power to do. The effect of 
their votes, after all, was only not to accept the list in full, as it 
was reported. 

2. But upon another point, the court are of opinion, that if 
there was any irregularity in the manner of selecting the jury, and 
if this would have been good ground of exception, if seasonably 
taken, still it came too late, after proceeding to trial. The ground 
is, not that the jurors were interested or prejudiced, or otherwise 
personally improper, but that there was a mere irregularity not ap- 
parently affecting the merits. Such an objection, if available at 
all, must be seasonably taken. ‘This results from strong consid- 
erations of policy and expediency, rendering it an imperative 
rule of practice. In the trial of every civil action, in a large 
county, the jurors are usually drawn from various towns. If any 
irregularity, found in selecting jurors in any of these towns, not 
affecting the capacity or fitness of the jurors returned, would en- 
able a losing party to set aside a verdict otherwise free from any . 
exception on the merits, it would be a dangerous temptation to 
such party to send through the various towns for the means of 
getting rid of an honest verdict, upon technical objections 
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The reasons for establishing a contrary rule, we think, are 
very strong, founded in good sense, and will much subserve the 
purposes of justice. Hill v. Yates, 12 East, 229. The King v 
Hunt, 4 Barn. & Ald. 430. Queen v. Hepburn, 7 Cranch, 290. 
Amherst v. Hadley, 1 Pick. 38. Howland v. Gifford, 1 Pick. 43, 
note. Commonwealth v. Parker, 2 Pick. 550. Munroe v. Brig- 
ham, 19 Pick. 368. The same rule is within the spirit, if not 
prescribed by the terms, of the Rev. Sts. ¢. 95, $ 30. 

Judgment of the court of common pleas affirmed. 


Joun Hayman vs. Josepn P. Ponp. 


A factor, who has sold the goods of his principal and received the money therefor, does 
not owe him a debt created while acting in a fiduciary capacity, within the meaning 
of the first section of the United States bankrupt act of 1841. 


Assumpsir to recover $94:50, and interest from the 15th of 
March 1842. The case was submitted to the court on the fol- 
lowing facts agreed: 

“ Jacob B. Ford purchased 100 pounds of ivory for the plain- 
tiff, on the coast of Africa; and on his return to Salem, where 
the plaintiff and defendant both resided, left this and other ivory 
in the defendant’s hands, and took from him a receipt for the 
plaintiff's part thereof, in which receipt the defendant promised 
to sell the same for the plaintiff, and account therefor when sold 
Ford immediately informed the plaintiff where the ivory was de- 
posited, gave him said receipt, and had no subsequent charge 
of the sale of the ivory. The defendant afterwards sold the 
ivory, and obtained for it, after deducting commissions, &c., 
$94-50, which was the amount to which the plaintiff was en- 
titled on said 15th of March 1842. 

“‘ Before the ivory was sold, the plaintiff went to sea ; and after 
it was sald, viz. on the 23d of February 1842, Ford went to the 
defendant, to take out of the proceeds of the sale the amount — 
that would be due to him as commission on the purchase of the 
ivory; and the defendant paid it to him. Ford, at the same 
time, of his own accord, without any authority from the plain- 
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tiff, took from the defendant a check for $94-50, the balance in 
the defendant’s hands belonging to the plaintiff, and delivered: 
the check to the plaintiff's wife, payable to the plaintiff on the 
15th of March 1842. The plaintiff did not return from sea, nor 
know any thing of this transaction, till after said 15th of March, 
and after the defendant’s proceedings in bankruptcy, as herein- 
after named. Said check was drawn by the defendant on the 
Naumkeag Bank, in which he had no funds, and had made no 
_ provision for funds, when it was drawn. It was duly presented 
for payment by the plaintiff’s wife, or some one for her, but was 
not honored, for want of funds; and neither the check, nor the 
$ 94-50 has been paid, though payment of the said sum was re- 
quested before the commencement of this action. The check 
was never accepted nor acted upon by the plaintiff in any way. 

“The defendant entered a petition in bankruptcy, under the 
bankrupt law of the United States, on the 18th of June 1842 ; was 
afterwards declared bankrupt ; and on the 9th of January 1843 
received his discharge under said bankrupt law. The plain- 
tiff has never proved the above matter against the defendant’s es- 
tate, nor in any way made himself a party to said bankrupt 
proceedings.” 

Perkins, for the plaintiff. 

Ward, for the defendant. 

The opinion of the court was delivered at November term 
(1844. 

Suaw, C. J. Theonly question in the present case is, whether 
the plaintiff's claim against the defendant is barred by the cer- 
tificate of discharge of ‘the latter, under the bankrupt act of the 
United States. 

Two questions were argued. 1. Whether, if this was origi- 
nally a fiduciary debt, within the meaning of the bankrupt law, 
it had not been converted into a common debt, by the acceptance 
of the check of the defendant, under the circumstances stated. 
2. Whether a debt due from a factor, for the proceeds of goods 
sold on account of a consignor, is a fiduciary debt, and so saved 
from the operation of the certificate of discharge. 

Under the provisions of the bankrupt law, several points, bear 
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ing on these subjects, seem to be settled by the courts of the Uni- 
ted States: First, that owing a fiduciary debt does not prevent 
the debtor from becoming a bankrupt: Secondly, that if a cred- 
itor, holding a claim which is a fiduciary debt under the statute, 
comes in and proves his debt, as he may, he is barred by the cer- 
tificate of discharge: Thirdly, that if such creditor does not 
come in and prove, he is not barred. 


But since this cause was argued, it has been decided, by the , 


supreme court of the United States, that the debt due from a 


factor, for the proceeds of goods sold for his principal, is not a 


fiduciary debt. Chapman v. Forsyth, 2 Howard, 202. We 
have no doubt that this is the true construction of the law, and 
therefore that the certificate is a good bar to such debt, whether 
the creditor have proved it or not. This renders the other 
question immaterial. 


Judgment for the defendant. 


Moses Putnam vs. StePpHEN Emerson & another. 


A testator, by the first clause of his will, gave to A. and B. the use, profit and benefit 
of all his real estate during their lives, except such parts thereof as were therein- 
after specially disposed of: By the second clause, he gave to J., his executor, thus - 
“All my real and personal estate, to come into possession at the decease of the 
aforesaid A. and B., with the privilege to let the farm annually, and sell my hill 
pasture, called Ten Acres, with my stock, tools, &c.; with the income of my farm 
to pay my just debts, if the income of the farm should be any thing more than a 
comfortable support for said A. and B.; the aforesaid privileges to come into pos 
session at my decease; the said J. to come into possession of the whole estate 
at the decease of the aforesaid A. and B.:” The third clause of the will was 
thus: % But if the said J. shall neglect to provide for the said A. and B.a com- 
fortable support in sickness and in health, during their lives, then the said A. and 
B. to have the improvement of the farm during their lives.” 

On the testator’s decease, J. took possession of all his property, real and personal, 
paid his debts, and furnished support to A. and B. during their joint lives, and to 
A. after the death of B.: While A. and B. were both alive, J. made a mortgage 
of the real estate to P.: J. died, living A.; and J.’s administrator was willing and 
offered to support A. according to the testator’s will; but A. took possession of the 
reai estate and demised it to E. 


Held, in a writ of entry brought by P. against A. and E. to foreclose said mortgage, 


that the whole of said real estate passed to J., on the testator’s decease, subject 
to the condition in favor of A. and B., by the non-performance of which they 
would have become entitled to the improvement and income of said estate. 
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Held also, that the wil] did not create a personal trust in J., which no one else 
could execute, but that his administrator or assignee could well execute it; and 
therefore, as his administrator was willing and ready to execute it, A. had no 
tight to possession of the estate, and that P. was entitled to conditional judgment. 


Writ or entry to foreclose a mortgage of lands in Middle- 
ton, made to the demandant by Jesse Perkins on the 6th of 
April 1839. The parties submitted the case to the court on the 
following agreed statement: 

The title of Jesse Perkins, the mortgagor, to the mortgaged 
premises, was under the last will of Jacob Perkins, which was 
duly proved and allowed, and was thus: “ As touching such 
worldly estate as it hath pleased God to bless me with, I dispose 
of it in the following manner: 1. I give and bequeath to my 
sisters, Lucy Perkins and Lois Perkins, the use and profit and 
benefit of my whole real estate, for the term of their natural lives, 
except such parts thereof as are specially disposed of hereafter. 
2. I give and bequeath to my nephew, Jesse Perkins,” (the mort- 
gagor) “all my real and personal estate, to come into possession 
at the decease of the aforesaid Lucy and Lois, with the privilege 
to let the farm annually, and sell my hill pasture (called Ten 
Acres) with my stock, tools, hay, &c.; with the income of the 
farm; to pay my just debts, if the income of the farm should be 
any thing more than a comfortable support for my aforesaid sis- 
ters; the aforesaid privileges to come into possession at my de- 
cease ; the said Jesse to come into possession of the whole estate 
at the decease of the aforesaid Lucy and Lois. 3. But if the said 
Jesse Perkins shall neglect to provide for the said Lucy and Lois a 
comfortable support in sickness and in health, during their natural 
lives, then the said Lucy and Lois to have the improvement of 
the farm during their natural lives. 4. I give to my brother 
Oliver Perkins five dollars. 5. I give to my brother Moses 
Perkins five dollars. 6. I hereby appoint the said Jesse Perkins 
sole executor of this my last will and testament, enjoining it on 
him to pay all my just debts, and the aforesaid legacies, in one 
year from my decease.” 

The said Lucy Perkins and Lois Perkins were supported by 
said Jesse Perkins, during ther joint lives, agreeably to the pro- 
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visions of said will. Said Lois died on the 20th of August 
1842, and said Jesse died on the 20th of February 1843. After 
the death of said Lois, and until the death of said Jesse, said 
Lucy was supported by him. Said Jesse came into the actual 
possession of said estate on the decease of said testator, viz. on 
the 18th of January 1834, and continued in possession until his 


death. Said Lucy and Lois resided in the house that belonged ~ 


to the testator, and were supported therein, by said Jesse, dur- 
ing their joint lives; and said Lucy was supported therein, 
after the decease of said Lois, by said Jesse, who occupied a 
part of the same house. After the death of said Jesse, his 
widow, who was administratrix of his estate, offered to continue 
to furnish the necessary supplies for the comfortable support of 
said Lucy, in the same manner in which they had before been 
furnished, and is still ready to furnish them. 

Said Jesse paid the testator’s debts, amounting to about 
$700. ‘The whole real estate of the testator is included in the 
mortgage deed made to the demandant by said Jesse, except a 
parcel of peat meadow. ‘The testator’s heirs at law were two 
brothers, and the said Lucy and Lois, his two sisters. The 
said Jesse was a son of one of the testator’s brothers. 

Perkins, for the demandant. 

Ward, for the tenants. 

The court delivered their opinion at November term 1844. 

Wipe, J. This case depends on the construction of the 
will of Jacob Perkins, and the principal question to be decided 
is, whether Jesse Perkins, the demandant’s grantor, took by the 
said will a life estate, or.an estate in fee, in the demanded prem- 
ises. The will is very unskilfully drawn, and some of the 
clauses are apparently inconsistent with each other; but taking 
into consideration the whole will, we think the intention of the 


testator is manifest, and that there can be no reasonable doubt 


of its true construction. 

By the first clause, an estate for life in the testator’s real 
estate is given to his two sisters, Lucy and Lois Perkins; and 
by the second clause, his whole estate, real and personal, is 
given to his nephew Jesse Perkins, he to come into possession 
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at the decease of the two sisters. If the will had stopped here, 
its construction would be very clear. The sisters would have 
taken an estate for life, respectively ; and the nephew would 
have taken a remainder in fee, which would vest in him on the 
death of the testator, although the possession was postponed 
until after the decease of the sisters. | 

That a devise of a testator’s whole estate will pass a fee, he 
being seized of such an estate, is unquestionable, unless given in 
such words as go merely to describe the lands devised, and not 
the extent of his interest therein. Randall v. Tuchin, 6 Taunt. 
410. Godfrey v. Humphrey, 18 Pick. 537. Brown v. Wood, 
17 Mass. 73. Kellogg v. Blair, 6 Met. 325. 

It has been argued, that the power given by a subsequent 
part of the will to the nephew, to sell a part of the lands and 
personal property devised, is inconsistent with this construction ; 
but we think not. This was necessary, in order to give the pur- 
chaser a good title against the two sisters. The only doubt, 
therefore, arises from other parts of the will, by which it was 
provided that the nephew might come into possession of the 
farm at the testator’s decease, and let the same annually, and 
with the surplus annual income of the farm pay the testator’s 
debts, “if the income of the farm should be any thing more 
than a comfortable support” for the testator’s said_ sisters. 
And by the third clause it is provided, that “if the said Jesse 
Perkins shall neglect to provide for the said Lucy and Lois a 
comfortable support, in sickness and in health, during their 
natural lives, then the said Lucy and Lois to have the improve- 
ment of the farm during their natural lives.” ‘ 

These provisions are inconsistent with the first clause, by 
which the whole use, profit and benefit of the testator’s whole 
real estate is given to the two sisters unconditionally. There 
is, however, an exception in this clause, in the words following: 
“except such parts thereof as are specially disposed of here- 
after.” This exception does not extend in terms to the whole 
estate given to the sisters; but it clearly evinces an intention of 
qualifying that clause according to the subsequent provisions ; 
so that if they could not be reconciled, the former should be 
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modified by the latter. And without that exception, such 
would be the rule of construction. A part of the second clause, 
and the whole of the third, would be considered as annexed to 
the first clause, in the nature of a condition or proviso quali- 
fying and limiting the generality of the previous language of the 
devise. That this was the intention of the testator, will not 
admit of a doubt. He expressly directs that his nephew shall 
come into possession at his decease, and he directs how the 
income is to be disposed of. And by the third clause it is pro- 
vided, that if the nephew should neglect to provide a comfortable 
support for the two sisters, then the sisters were to have the 
improvement of the farm during their natural lives; which con- 
clusively implies that they were not to have the improvement, 
if they should be supported as the will directs. 

We have therefore no doubt as to the true meaning and 
construction of this will. We consider the whole estate to 
have passed to Jesse Perkins, on the death of the testator, 
subject to a condition in favor of his two sisters, by the non- 
performance of which by the said Jesse, they would become 
entitled to the improvement and income of the farm. The 
demandant accordingly is entitled to judgment for possession 
of the whole premises demanded, as it appears that the said 
Jesse did comply with the condition and requisition of the 
will in favor of the two sisters during his life time, and that since 
his decease, his widow and administratrix offered to do the 
same; and always has been, and still is, ready to comply with 
the said condition. There has therefore been no forfeiture of 
the estate, for there is no foundation for the argument that 
the will created a personal trust, which could be performed 
only by the said Jesse Perkins. There is nothing in the will 
from which such a personal trust can be inferred ; and there is 
nothing in the condition, to be performed by Jesse Perkins, in 
the nature of a personal trust. The condition in favor of the 
-testator’s two sisters might unquestionably be well performed 
by his executor or administrator, or by his heirs and assigns. 
Simonds v. Simonds, 3 Met. 558. 

Judgment nist for the demandant. 
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Jerrrey R. Brackett vs. James H. Buaxe & Trustee.: 


A city officer, who is chosen for a year, subject to be removed from office at any 
time, at the will of the mayor and aldermen, and whose salary is payable quarterly, may 
legally make an assignment of a quarter’s salary before the quarter expires. 


Tue city of Boston, being summoned as trustee of Blake, the 
principal defendant, made answer, by R. D. Harris, city treasu- 
rer, to the following effect: That the said Blake, at the time of 
the service of the process in this case, viz. on the Ist of January 
1842, was in the employ of the city, as the city marshal; that 
his salary was $1000 a year, payable quarterly ; and that there 
was due to him from the city, on that day, the sum of $250, he 
having received, on the Ist of October 1841, all the salary 
then due to him: That on the 6th of October 1841, the follow- 
ing instrument was left with said treasurer: ‘“ Know all men, 
that I, James H. Blake of Boston, city marshal, for value received, 
hereby assign and transfer to John G. Toppan of said Boston, 
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merchant, all clainis and demands which I now have, or which, 
on the Ist day of January next, I may have against the city of 
Boston, for all sums of money due or to become due to me for 
services as city marshal of said Boston. 'To have and to hold 
the same to said Toppan, his executors, administrators and as- 
signs, forever. And I do hereby appoint said Toppan my attor- 
ney irrevocable, to do any and all acts and things which he may 
deem expedient for the more full enjoyment of the premises. 
October 6th 1841. James H. Blake.” And that said treasurer 
indorsed on said instrument, on said 6th of October, a certificate 
that notice of said assignment had been that day left at his 
office. 

The following provisions of a city ordinance, passed on the 
18th of June 1823, were admitted, at the argument, to be in 
force: “ Sect. 1. The mayor and aldermen shall forthwith, and 
forever hereafter annually, appoint a city marshal, who shall re- 
main in office until the next annual election, unless removed as 
hereinafter provided.” “Sect. 6. The mayor and aldermen 
may, at any time, by vote, remove from office the city marshal ; 
and thereupon, or in case of his death or resignation, proceed to 
appoint a successor, for the residue of the year.” 

This case was argued in 1843. 

Putnam, for the plaintiff. The assignment made by Blake to 
Toppan was of a possibility without an interest, and therefore void 
as against the plaintiffs attachment. By the old common law, 
a cose in action could not be assigned. Exceptions have been 
gradually made, only as public policy and the benefit of trade 
demanded; as in the case of negotiable instruments, and the 
like. The common law rule was extended to possibilities; and 


it was early decided that a grant or assignment of goods, not in 


existence at the time of the grant or assignment, was inoperative. 
Perk. § 65. Com. Dig. Grant, D. 2 Story on Eq. $ 1039. 
In process of time, a distinction was made between “ mere possi- 
_ bilities ” and “ possibilities coupled with an interest ;” and this 
distinction seems still to exist. 3 T. R. 93, per Lord Kenyon. 
Hob. 132. Long on Sales, 4. 4 Kent Com. (8d ed.) 144. 

By the preponderance of authority, the assignment of an heir’s 
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expectancy does not, as such, pass any interest in the land, though 
it may, if made for a valuable consideration, be enforced in 
equity, as a contract, after the estate has descended to the heir. 
See 2 Story on Eq. $ 1040, and cases there cited. Boynton v. 
Hubbard, 7 Mass. 112. Fitch v. Fitch, 8 Pick. 480. 

Where a devise is made to A. & B., and if either die without 
issue, then to the survivor, the right of A., during the life time of 
B., to the estate of B., is a naked possibility, and not assignable 
Jackson v. Waldron, 13 Wend. 178. Possibilities do not pass 
to the assignee of a bankrupt, under the assignment. Thus a 
bankrupt’s salary as a clerk, and his privilege of receiving a por- 
tion of the income of his employer, as compensation, does not 
pass. Matter of Brown, 5 Law Reporter, 121. See also Krum- 
baar v. Burt, 2 Wash. C.C. 406. Robinson v. Macdonnell, 5 
M. & S, 228. 

In the case at bar, there was no “ debt tobecome due.” Blake 
held his office at the will of the mayor and aldermen, and might 
have been removed at any time, without cause, and without any 
remedy on his part. ‘There was no reciprocity in the contract be- 
tween him and the city. He therefore assigned a mere possibil- 
ity — a precarious claim, depending on the motion of the city 
- government. As far as there was a contract between him and 
the city, it was a contract for a year’s service, payable quarterly ; 
and he must have served one quarter, at least, before anything 
would be due tohim. If he had been removed from office be- 
fore the Ist of January 1842, nothing would have been due to 
him. Stark v. Parker, and Moses vy. Stevens, 2 Pick. 267, 
332. Willington v. Inhabitants of West Boylston, 4 Pick. 101. 
Robinson v. Hall, 3 Met. 301. 

In Chandler v. Parker & Trustee, in the court of common 
pleas, July term 1840, Williams, C. J. decided, where a school- 
master was appointed for a year, subject to removal at any time, 
with a salary payable quarterly, that until he had performed a 
quarter’s service, his salary could not be attached by the trustee 
process. 

If the city had accepted Blake’s assignment, and thus become 
liable, the case might have been brought within the principle of 
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the decisions in, which the court has sustained assignments of 
“debts to become due” and “ contingent debts.” 

The assignment in this case is void, being against public pol- 
icy. Suppose the city marshal should assign his salary for a 
year, or for a quarter, to the mayor, or to an alderman, would not 
the assignee have a personal interest in retaining the marshal in 
office, though not faithful, until the assigned salary should be- 
come due? Seel Story on Eq. $ 295. If this assignment is 
supported, what will prevent any man from assigning his future 
earnings, for five or ten years? Yet such an assignment would 
seem to be clearly fraudulent as to creditors who may have given 
him credit upon the faith of appearances held forth. Again; 
the present case seems to be within the rule of the common law, 
that the assignment of the pay of officers in the public service, 
judges’ salaries, and pensions, is void. Flarty v. Odlum, 3 T. 
R. 681. Lidderdale v. Duke of Montrose, 4 T. R. 248. Stone 
v. Lidderdale, 2 Anst. 533. Davis v. Duke of Marlborough, 
1 Swanst. 79. M? Carthy v. Goold, 1 Ball & Beat. 389. Wells 
v. Foster, 8 Mees. & Welsb. 149. The attachment of salaries, 
&c., by the trustee process, is authorized by statute, contrary to 
the principles of the common Jaw. And in the case at bar, the 
attachment was not made till the salary became due for past 
services. | 

E. G. Austin, (City Attorney,) for the trustee. The rule of 
law, as to what may be assigned or sold, has been extended of 
late ; and all that is now necessary is, that the thing contracted 
for should have an actual or potential existence. A single hope 
or expectation of means founded on a right zm esse may be the 
subject of sale ; as the next cast of a fisherman’s net, or fruits or 
animals not yet in existence, or the good will of a trade. 2 Kent 
Com. (4th ed.) 468, & note. Gardner v. Hoeg, 18 Pick. 170. 

The future earnings of a party to a contract may be assigned. 
Weed v. Jewett, 2 Met. 608. Carrique v. Sidebottom, 3 Met. 
297. And there was a perfect contract between the city and 
Blake when the assignment in question was made by him. 
Nothing appears which makes this an entire contract for a year. 

In Crocker v. Whitney, 10 Mass. 319, the court say, ‘“ nor does 
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it make any difference, if, instead of a debt now due, the assign- 
ment is of money which is expected to become due, at a future 
day, to the assignor.” See also Clarke v. Adair, cited by Bul- 
ler, J.in 47. R. 348. Cutts v. Perkins, 12 Mass. 206, 211. 

In Chandler v. Parker, cited for the plaintiff, nothing was de- 
cided which affects the present question. It was merely held 
that a salary not due could not be attached on the trustee 
process. It is true that Parker had assigned his salary ; but not 
until after the attachment; so that the assignment was not 
drawn into question. 

The English law on the assignment of officers’ pay, &c., has 
not been introduced into this Commonwealth ; on the contrary, 
our laws permit such assignments. For why should an officer’s 
salary be attachable by his creditors, if he may not assign it to 
pay them? 

The court, by sustaining this assignment, would not sanction 
an assignment, by the city marshal, of his salary for many years 
to come, because, as he is elected annually, an assignment be- 
fore his election would be an attempt to transfer ‘a possibility 
without an interest.” } 

Suaw, C.J. The quarter’s salary of the city marshal, which 


__was to become due on the Ist of January 1842, was a possibility 


coupled with an interest, and, as such, capable of being assigned. 
He is chosen for a year; and the fact, that he was liable to be 
removed at the will of the mayor and aldermen, merely made 
the contract defeasible. But a defeasible or voidable contract 
in force is a good ground upon which an interest may be raised, 
until defeated. A tenant at will has an interest in the soil and 
its produce, until the determination of the tenancy by one of 
the parties. One who holds land by grant, on a condition sub- 
sequent, has a full dominion over the land, and its rents and is- 
sues, until the happening of the condition. 

In the case decided by Williams, C. J. it was merely held 
that an attachment of a schoolmaster’sesalary would not hold, if 
made before a quarter’s salary was due; because, at the time 
of the attachment it was not due, and of course there was no credit 
to be attached, even if the contract for a year’s service was not 
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entire and indivisible, as the judge was inclined to think it 
The validity of the assignment, in that case, was not in question, 
because the assignment was made after the attachment. 


Trustee discharged. 


Wituram J. Hussarp & others vs. Presipent, Directors 
&c. or THE Hamitton Bank. 


An attachment of the property of a bank, made before the bank commissioners ap- 
plied for an injunction, under St. 1838, c. 14, § 5, to restrain the bank from further 
proceeding with its business, was not dissolved by the subsequent appointment 
of receivers, pursuant to the provisions of that statute, to take possession of the 
property and effects of the bank. 


Tuts was a petition by the receivers of the Phoenix Bank, 
appointed under the provisions of St. 1838, c. 14, praying that 
the Hamilton Bank might be enjoined and restrained from fur- 
ther prosecuting a certain suit at law against said Phoenix Bank ; 
and that the attachment made in that suit might be dissolved 
and declared void, &c. 

The Phenix Bank stopped payment on the 3d of October 
1842; and afterwards, on the same day, the respondents com- 
menced an action against said bank, and caused an attachment 
to be made of its real and personal estate. This action was 
entered in the court of common pleas in Suffolk county, at 
March term 1843, and was pending when the present petition 
was filed. On the 6th of October 1842, one of the justices 
of the supreme judicial court issued an injunction, on the appli- 
cation of the bank commissioners made on that day, to restrain 
said bank from further proceeding with its business, until a hear- 
ing could be had. After a hearing of said bank, viz. on the 
18th of October 1842, the supreme judicial court made the 
‘injunction perpetual, and appointed the petitioners to be re- 


ceivers to take possession of the property and effects of said 


bank. See’ St. 1888, c. 14, $ 5. 
The respondents submitted themselves to the jurisdiction of 
the court, but denied that they ought to be enjoined and 
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restrained from prosecuting their said suit against the Phoenix 
Bank, or that their said attachment ought to be dissolved and 
declared void. 

This case was argued in June 1843. 

W. J. Hubbard, for the petitioners. 

C. G. Loring, for the respondents. 

Dewey, J. The receivers of the Phoenix Bank have filed 
their petition praying this court to enjoin the President, Direct- 
ors and Company of the Hamilton Bank from further prosecut- 
ing a suit at law in which they are plaintiffs, and the said Phe- 
nix Bank defendants; and particularly, that a certain attach- 
ment of the estate of the said Phoenix Bank, made by virtue of 
such process, may be dissolved. ‘The power of the court to 
entertain such petition in a proper case is not questioned, and 
seems to be well authorized by the Rev. Sts. c. 44,§ 9. The 
inquiry then arises, whether the facts stated in the present case 
will authorize the interference in the manner prayed for. The 
petitioners acquired their interest in the estate of the Phoenix 
Bank by virtue of proceedings instituted, under the provisions 
of St. 1838, c. 14, $5, upon an application made to this court, 
on the 6th of October 1842, by the bank commissioners, for an 
injunction against said Phoenix Bank and the appointment of 
receivers to take the control of its assets. Previously to these 
proceedings, however, viz. on the 3d of October 1842, the 
Hamilton Bank had instituted an action against the Phoenix 
Bank, to recover a debt due from the latter, and caused an 
attachment of the estate of the same to secure the amount 
of the alleged debt. It is this attachment, thus made, that 
the petitioners seek to have dissolved. This leads us directly 
to the consideration of the effect to be given to an injunction 
upon a banking corporation, and the appointment of receivers 
under S¢. 1838, c. 14; and in connexion therewith, and as the 
material inquiry in the present case, to consider the nature and 
effect of an attachment on mesne process, and to what extent 
such attachment constitutes a lien or incumbrance upon the 
assets of the bank. 

The power and authority of receivers, appointed under the 
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provisions of the statute referred to, are not distinctly defined by 
this statute ; but it is provided in general terms, that one of the 
justices of this court “may appoint agents or receivers to take 
possession of the property and effects of the corporation, subject 
to such rules and orders as may from time to time be prescribed 
by the supreme judicial court, or any justice thereof in vaca- 
tion.” It has been supposed, however, and as we think cor- 
rectly, that the extent of the power and duties of receivers, 
appointed under this statute, may be inferred from the more full 
provisions of the Rev. Sts. c. 44, $ 8, authorizing the appoint- 
ment of receivers for banking corporations whose charters have 
expired. The provision is in these words: “To be receivers 
or trustees of and for such corporation, to take charge of the 
estate and effects thereof, and to collect the debts and property 
due and belonging to the corporation ; and to do all other acts 
which might be done by such corporation, if in being, that may 
be necessary for the final settlement of the unfinished business 
of the corporation.” 

There is no express provision, in the statutes cited, dissolving 
existing attachments, upon the transfer of the property of the 
corporation to receivers, similar to that found in the general 
insolvent law; (,St.. 1838, c. 163, § 5;) and if such effect fol- 
lows, it results from general principles governing cases of this 
nature, rather than by force of any special enactments. 

Originally, an attachment on mesne process seems to have 
been instituted merely for the purpose of compelling the appear- 
ance of the defendant in court to answer to the suit. But as 
early as 1650, attachments were authorized for the additional 
purpose of securing the payment of such judgment as might be 
recovered in the action. The colonial ordinance of 1650 was 
thus: ‘It is hereby ordered by this court, and the authority 
thereof, that henceforth, all goods attached upon any action 
shall not be released upon the appearance of the party, or judg- — 
ment, but shall stand engaged until the judgment, or the execu- 
tion granted upon such judgment, be discharged.” Anc. Chart. 
51. The same provision was substantially reénacted in 1659, 
with this limitation: ‘ Where execution is not taken out and 
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executed within one month after that judgment is granted, all 
such attachments shall be released and void in law, unless the 
court that granted the judgment shall see cause to give further 
time.” Anc. Chart. 193. , 

The St. of 1784, c. 28, provided that all goods and estate, at- 
tached upon mesne process for the security of the debt or dam- 
ages sued for, should be held for the space of thirty days after 
final judgment, to be taken on execution. Thus the law continued 
until the revision of the statutes of the Commonwealth, when, 
by Rey. Sts. c. 90, $$ 23-25, it was enacted, that all real 
estate and all personal estate, attached upon the original writ, 
“shall be held as security to satisfy such judgment as the plain- 
tiff may recover,” with the former limitation of thirty days after 
judgment rendered, for the service of the execution. 

In this connexion it may be proper to notice, that in order to 
secure the dissolving of an attachment, even in case of the 
death of the defendant, it has been thought necessary to provide 
therefor by statute ; and that such dissolution of an attachment 
is limited to cases where some person shall, within one year after 
the debtor’s decease, make application for administration, and 
_ obtain it on such application. St. 1822, c. 938, $6. Rev. Sts. 
c. 90, § 105. 

These various statutes, authorizing a party thus to acquire, 
not indeed a property in the estate attached, but merely a 
charge or incumbrance, of a peculiar character, seem to have 
been uniformly considered by this court as conferring upon the 
party thus attaching a right in the nature of a lien. Thus in 
Grosvenor v. Gold, 9 Mass. 210, 211, Sedgwick, J. says, ‘ by 
an attachment a plaintiff has a lien upon the subject of it 
provisionally, that is, to the amount of the judgment he may 
finally recover ; and in so much is the absolute property of the 
defendant diminished.” In Fettyplace v. Dutch, 13 Pick. 392, 
it was said by the court, “ an attachment constitutes a lien.” 
So in Arnold v. Brown, 24 Pick. 95, the court say, ‘an attach- 
ment constitutes a mere lien on the property. The effect of 
‘the sale” of the same afterwards by the defendant “ will be to 
pass the general property incumbered by the attachment’? In 
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Smith v. Bradstreet, 16 Pick. 264, it was held that an attach- 
ment of property would authorize the attaching creditor to 
appear, as a party in interest, to oppose the probate of a will 
devising the. premises attached to another person in exclusion of 
the heir at law, as whose estate it was attached. 

In this Commonwealth, I apprehend that there would have 
been little diversity of opinion as to the effect of an attachment 
in creating a substantial lien or incumbrance, but for the opinion 
supposed to have been expressed by Mr. Justice Story, in his 
very elaborate and learned discussion of this subject in Foster’s 
case, 5 Law Reporter, 55, and 2 Story R. 131. Some intima- 
tions,made in that case, seemed to present the question of a 
lien by an attachment in a different light; but in Parker’s case, 
5 Law Reporter, 351, and 2 Story R. 334, the learned judge 
explained his views more fully, and held that an attachment 
was valid and effectual against the assignee of a bankrupt, when 
the defendant in the action had, before filing his petition in 
bankruptcy, consented to a default of the action at a future 
day, and had agreed upon the amount of damages. In a still 
later case, Cook’s case, 5 Law Reporter, 443, and 2 Story 
R. 376, Judge Story seems to admit, that after judgment is 
rendered in the action, the right under the attachment becomes 
perfect. The effect of the decision in the case last cited seems 
to be to leave the matter thus; that an attachment constitutes 
a valid lien upon the property, not defeated by an act of bank- 
ruptcy, or proceeding in bankruptcy, unless the defendant in 
the action can avail himself of his discharge in season to defeat 
the rendition of any judgment against him. If he can do this, 
he can of course indirectly defeat the attachment. [See also 
Fiske v. Hunt, 2 Story R. 582.] 

That an attachment creates a valid lien, was held also in the 
district court of the United States for the district of Vermont, 
in Downer v. Brackett, 5 Law Reporter, 392, decided in 1842. 
It was there ruled, that an attachment on mesne process binds 
the lands or goods attached, during the time fixed by law, as 
effectually as a judgment binds in England. See also Haughton 
v Eustis, 5 Law Reporter, 505. In New Hampshire, the ques- 
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tion has been very recently considered in the case of Kittredge v. 
Warren, 7 Law Reporter, 77, and the doctrine, that an attach- 
ment constitutes a lien, fully sustained —in a case where the 
question was raised as to the proper construction to be given to 
the saving clause in the United States bankrupt act of 1841 — 
in a very able and learned opinion of Chief Justice Parker. 

We are satisfied, that under the laws of Massachusetts an 
attachment is a lien or incumbrance upon the property attacued. 
It fastens itself upon the property, and whoever takes the psop- 
erty, takes it cum onere. It is constantly spoken of as a lien in 
the books of reports, in the arguments of the bar, and in the 
opinions of the bench. It is not a lien in that sense which 
requires the party to be in possession of the property thus 
incumbered or charged with it. An attachment of real «state 
does not require a change of possession. But that does not 
make it the less a lien in the sense which we attach to that.term. 
Such would be the case of all liens under judgments, where. judg- 
ments create a lien. The only distinction to be taken between 
the cases of lien by attachment and lien by a judgment 1s, that 
in the latter the debt is ascertained and fixed ; the party has pro- 
ceeded one step further in the series of acts necessary to give 
effect to his lien. But does this really make the cases tv differ, 
where nothing subsequently occurs to prevent the plaintff from 
proceeding with his action so far as to terminate it by a judgment 
in his favor? Where such judgment is actually rendered, it gives 
effect to the attachment, and every thing relates back to the time 
when the attachment was made. A judgment in England and in 
New York does not give any actual legal estate in the property 
attached, but a lien that operates to vest such title upon a 
seizure and transfer on execution ; and which, when perfected, 
relates back to the time of the judgment. 

But it is further urged, that if such be the rule of law as to the 
nature and effect of an attachment, yet it is a lien capable of 
being dissolved; and that by the force and effect of an injunc- 
tion issued by this court against the Phcenix Bank, and the 
appointment of receivers to take the control and management 
of the assets of the bank, for the benefit of all concerned, the 
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attachment was ipso facto dissolved. This position is supposed 
to be sustained by the general course of reasoning and the views 
expressed in the opinion given in the case of Atlas Bank v. 
Nahant Bank, 23 Pick. 480. | 

It is true, that the general equity that would result from the 
dissolution of a particular lien, and the appropriation of the entire 
assets as a fund for distribution among all the creditors pro rata, 
was strongly presented in that opinion. But the legal question 
in that case arose upon a state of facts quite dissimilar to the 
present. That was a case of an attachment, by an individual 
creditor, of the assets of the bank, made after the filing of the 
bill asking for an injunction on the bank and the appointment 
of receivers; and the court held that the transfer of the prop- 
erty to the receivers necessarily removed the property from all 
future liability to attachment at the suit of an individual cred- 
itor, and that the proceedings had relation back to the time of 
the filing of the bill. But the court gave no opinion upon the 
question now raised. We think that there is a manifest dis- 
tinction between the case of an attachment before, and one 
made after proceedings instituted, praying for an injunction and 
the appointment of receivers. In the latter case, the attachment — 
is ineffectual, the property is in other hands, and beyond the 
process of an attachment. But in the former, a valid attach- 
ment has been made, and hence it will bind the property ; and 
though the assets pass into the hands of the receivers, they take 
them with all the liens thereon; and an existing attachment is 
a lien. 

In looking into the adjudicated cases, where questions some- 
what similar have arisen elsewhere, we think that it will be 
found that no such effect has been given to general assignments, 
for the benefit of all the creditors, as to hold them effectual to 
defeat a lien acquired by ani individual creditor before the insti- 
tution of proceedings for the creditors generally. Thus in 
M’ Dermutt v. Strong, 4 Johns. Ch. 691, it was said by the 
chancellor, though it was the favorite policy of the court to dis- 
tribute the assets among creditors, pari passu, yet where a pref 
erence had been established by the superior legal diligence of 
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any creditor, that preference should be observed in the distribu- 
tion of assets. So in Corning v. White, 2 Paige, 567, it was 
held that an assignment, after the lien of a creditor had attached 
by the filing of a creditor’s bill, only conveyed the property to 
the assignee subject to that lien; that the filing of the creditor’s 
bill operated as an attachment of property which could not be 
levied on at law, and gave to the vigilant creditor a right of 
priority ; and that an assignment under the insolvent laws, after 
the commencement of the suit, only gave to the assignee a right 
to the surplus after payment of the individual creditor who had 
filed the bill, on his own account, to enforce payment of his 
individual debt. A creditor’s bill, when filed and subpoena 
issued, gives a lien over a subsequent assignment under the 
insolvent laws. Hager v. Price, 2 Paige, 333. Hadden v. 
Spader, 20 Johns. 554. In a case of the filing of such cred- 
itor’s bill, it was also held by Conklin, J., in the district court of 
the northern district of New York, in the Matter of Allen, 5 Law 
Reporter, 362, that the lien thereby acquired was not divested 
by the decree in bankruptcy. 

It seems therefore quite clear, that there is nothing in the 
nature of the process by injunction against the Phoenix Bank, 
and the appointment of receivers, which necessarily dissolves an 
attachment of the assets of the bank previously made. There 
is nothing in the principle of equal distribution among all cred- 
itors pro ratd, which has been considered powerful enough to 
set aside the priority already acquired by a vigilant creditor. 
There is nothing in our statutes declaring such previous attach- 
ments to be dissolved by force and effect of the appointment of 
receivers. ‘The result must be, therefore, that the lien acquired 
by attachment continues, notwithstanding such proceedings 
under the St. of 1838, c. 14, to be available, if the party prevails 
in his action, and levies his execution within the time prescribed 
by law. The attachment, as such, is good and effectual ; and the 
property attached must, in the language of the revised statutes, 
“be held as security to satisfy such judgment as the plaintiff 
may recover.’ 

The prayer of the petition must therefore be denied. 
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Groree Minot & another vs. Tuomas Tuacner & another. 
Tue Same vs. Tue Manvuracturers Insurance Company. 
Tue Same vs. Cuoartes W. Cartwricut. 


The statute of limitations does not run against a claim upon an insolvent debtor, 
after the publication of the messenger’s notice of the issuing of a warrant against 
the debtor, under St. 1838, c. 163. A claim, not barred by that statute when such 
publication is made, may be proved at a meeting of the creditors held after it would 
otherwise have been barred. 

Where an insolvent debtor, whose property had been assigned, and who had been 
discharged under St. 1838, c. 163, before the passing of the United States bankrupt 
act, petitioned to be declared bankrupt under that act, and was so declared, and 
received a certificate of discharge; it was held, that these proceedings under the 
bankrupt act did not take away the right of his creditors to prove their claims 
against his estate afterwards, under said St. of 1838. 

Under St. 1838, c. 163, claims against an insolvent debtor are not required to be 
proved at one of the first three or four meetings of the creditors, but may be 
proved at any regular meeting of them. 


Turse were appeals, taken from the decision of Joseph 
Willard, Esq., a master in chancery, by the assignees, under 
St. 1838, c. 163, of Robert Rogerson, an insolvent debtor. 
The master allowed the respective appellees to prove certain 
claims, hereinafter stated, as debts against said Rogerson. 

The following statement was agreed upon by the parties: 
“The claim of Thomas Thacher and another arose under a 
draft of said Rogerson for $3986-05, dated at Boston March 
6th 1837, and payable in six months from the 27th of March 
1837, and also under a note of said Rogerson, for $2291°85, 
dated at Boston March 20th 1837, and payable on demand. ‘The 
claim of said Manufacturers Insurance Company was upon a 
note of said Rogerson for $1500, dated at Boston July 8th 1833, 
and payable in six months from date. The claim of said Cart- 
wright was on a note of said Rogerson for $20,000, dated at 
Boston June 12th 1838, and payable on demand. 

‘«¢ All said claims are just and due, and are proveable against 
the estate of said Rogerson, unless the facts hereinafter stated, 
-which are admissible in evidence, constitute a sufficient bar to 
or discharge thereof. 

‘«« Said Insurance Company has, and always has had, its usual 
place of business in Boston, and is incorporated under the laws 
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of the Commonwealth. Said Rogerson and said other appellees 
have, ever since the year 1830, resided in and been citizens of 
this Commonwealth. 

“The original warrant to take possession of said Rogerson’s 
property under St. 1838, c. 163, was issued by said master on 
the 5th of December 1839, and due notice thereof was given. 
The first meeting of the creditors was held December 18th 
18394 the second was held December 30th 1839; the third 
~ was held June 16th 1840; the fourth was held June 3d 1841 ; 
and the fifth was held December 12th 1842, and was continued 
by adjournments to February 3d 1843. Said Rogerson was 
duly discharged under said statute, at said second meeting. On 
the 3d of February 1842, he petitioned the district court of the 
United States for the district of Massachusetts, to be declared 
bankrupt under the bankrupt act of the United States, passed 
August 19th 1841; and in pursuance thereof was decreed bank- 
rupt on the 22d of March 1842, and was duly discharged by 
said court, under said bankrupt law, July 30th 1842. 

“The claims of said appellees were not presented to said 
master for proof until said fifth meeting; but said Insurance 
Company, and said Cartwright, surrendered to said assignees (the 
appellants) certain collateral security held by them, and filed 
their said notes with the clerk in the matter of said Rogerson’s 
insolvency, after said fourth meeting, and before said Rogerson 
petitioned as above to be declared bankrupt, to wit, on the 19th 
of October 1841, declaring, at the same time, their intention of 
proving the same. At the time when the foregoing claims were 
presented for proof, there were assets in the hands of the as- 
signees, (the appellants,) but no dividend had been declared.” 

Brigham, for the appellants. The note of the Insurance 
Company was barred by the statute of limitations on the 11th 
of January 1840, before any steps were taken by the company 
under the proceedings in insolvency, though after the date of 
the warrant. Eden on Bankruptcy, (2d ed.) 121. Ex parte 
Dewdney, 15 Ves. 479; 19 Ves. 468; 2 Rose, 245. 

All the claims of the appellees were discharged by the pro- 
ceedings under the United States bankrupt law, before they 
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were presented for proof under the state insolvent law. Leav- 
-ng the claims with the clerk was no step towards proof, which 
can be made only at a meeting of creditors. Such of these 
claims as were not barred by lapse of time might have been 
proved under the bankrupt act. After that act took effect, 
all creditors who were within its jurisdiction, and who had not 
obtained fixed rights under the insolvent law, could proceed 
under that act only. Le Roy v. Crowninshield, 2 Mason, 172. 
Story’s Conflict of Laws, 278, 279. 2 Kent Com. (3d ed.) 
389 & seq. Esp. on Law of Bankrupts, 335. 3 Petersd. Ab. 
(Amer. ed.) 632. 

Under St. 1838, c. 163, no proof of debts can be made after 
the fourth meeting of the creditors. Four meetings only are 
_ provided for. : 

W. Gray & Dehon, for the appellees. As all the claims of 
the appellees were prior to the passing of St. 1838, c. 163, they 
were subject to the operation of that statute, and not to the 
bankrupt act only. The assignees (appellants) were trustees, 
under that statute, for all the creditors, before the bankrupt act 
was passed, and the passage of that act cannot affect the cred- 
itors’ rights under that statute. Judd v. Ives, 4 Met. 401. 
Holmes’s case, 5 Law Reporter, 360. 

The statute of limitations does not run against the note of 
the Insurance Company after the publication of notice that a 
warrant had issued, under the insolvent law, to take possession 
of the maker’s property. The property was thenceforth held in 
trust, and the statute does not run against a trust. This point - 
has been adjudged under the English bankrupt acts. Ex parte — 
Ross, 2 Glyn & Jameson, 46, 330. In Dewdney, ex parte, 
cited for the appellants, it seems, from the statements in the 
different books, that the debt was barred by the statute of limi- 
. tations, before any act of bankruptcy was committed, or before 
any proceedings were instituted under the bankrupt act. See 
2 Rose, 59, note (a.) 1 Christian on the Bankrupt Law, (2d — 
ed.) 425. 

Liens are not affected by the bankrupt act; and Rogerson’s 
creditors had a lien, under the insolvent law. They therefore 
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had a right to proceed under that law, notwithstanding the pro- 
ceedings against him as a bankrupt. His discharge was a mere 
personal privilege. Kittredge v. Warren, 7 Law Reporter, 77. 
By St. 1838, c. 163, $$ 2,7, 13, creditors may prove their debts 
at any regular meeting, if there has not been a final distribution. 
Dewey, J. The first objection to the allowance of the claims 
of the appellees is, that the same were barred by the statute of 
limitations. The position assumed by the assignees is, that 
though six years had not elapsed since the cause of action ac- 
crued, computing the time with reference to the publication of 
the proceedings in insolvency and the appointment of the mes- 
senger to take possession of the goods and effects of the insol- 
vent ; yet as it had elapsed before the time of the meeting of the 
creditors, at which the demands were presented, it is a good 
statute bar to these demands. It seems necessary only to state 
the proposition, to show that it cannot be sustained. By force 
and effect of the appointment of a messenger, and the publica- 
tion thereof conformably to the statute, the property of the in- 
solvent debtor is sequestered for the benefit of all the then exist- 
ing creditors. After such publication, a suit by a creditor would 
be of no avail, as the property is all transferred to an assignee, 
and the body of the debtor is to be discharged from arrest on 
execution. The debts presented for allowance against the insol- 
vent are to be considered with reference to their validity at the 
date of the publication by the messenger. If they are found to 
be barred by the statute of limitations at that period, it would of 
course be competent for the assignees to object to their allow- 
ance, but not to compute the six years with reference to the 
time of the meeting of the creditors. A different rule would do 
manifest injustice. ‘Take the case of a creditor, who has a debt 
which will be barred in thirty days. He knows that by law he 
has until the last of those thirty days to institute his suit, and in- 
tends to do so; but in this state of things, the debtor, upon his 
voluntary application, goes into insolvency under St. 1838, c. 
163; the incipient proceedings are all regularly taken; but no 
meeting of the creditors is held for proving their debts, until 
thirty days have elapsed. Is the debt of this creditor to be re- 
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jected, as barred, by the statute of limitations? Clearly not 
But the principle contended for by the assignees would lead to 
that result, in the case supposed. 

The true rule is doubtless that already suggested, namely, to 
compute the six years with reference to the time of publication 
of the notice of proceedings in insolvency. A similar principle 
is adopted in cases in bankruptcy. Ex parte Ross, 2 Glyn & 
Jameson, 46, 330. The motion there was to reject certain de- 
mands presented for allowance, by reason of the statute bar of 
six years’ limitation, The Vice Chancellor said, that “after a | 
commission issued, the statute of limitations does not run against 
a creditor; that the commission was a trust for the benefit of 
all the creditors, and it was a known principle that the statute did 
not run against a trust.” On appeal to the Lord Chancellor, he 
asserted the same doctrine. The case of Dewdney, ex parte, 15 
Ves. 479, was cited at the hearing before the Vice Chancellor, but 
was not considered as an authority for the contrary doctrine. 
That case, as I understand it, was one where the demand had 
been barred by the statute of limitations, before the institution of 
any proceedings. 

The second objection taken, and one applicable to all the 
claims, is, that they ought to be rejected, because the debtor had, 
at a date prior to the presentation of these claims to the master in 
chancery for allowance, been declared a bankrupt under the 
bankrupt law of the United States, and had in fact received his 
certificate of discharge. The petition to be declared a bankrupt, 
the decree thereon, and the discharge, were all long subsequent 
to the institution of the proceedings in insolvency, under St. 
1838, c. 163, but prior to the time of filing the claims which are 
now the subject of controversy. The assignees contend, that the 
discharge under the bankrupt law operated, to all purposes, as a 
full discharge of the debtor from all his debts, and particularly 
from debts like the present ; they having accrued prior to the St. 
of 1838, c. 163. 

It is true that the discharge in bankruptcy releases the debtor 
from all further personal liability for the payment of his debts, 
But it leaves unimpaired all independent securities or other means 
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held by the creditor, from which the debt may be realized. Prior 
to these proceedings in bankruptcy, the debtor, by his voluntary 
application as an insolvent, had caused all his property to be se- 
questered for the payment of his debts pro rata ; and these cred- 
itors, by virtue of those proceedings, had acquired a right to 
claim their proportional dividend to be paid from the assets of 
the debtor in the hands of his assignees, on filing and proving 
their debts according to the provisions of the statute. The dis- 
tribution of the estate of the insolvent is to be made among all 
who are creditors at the time of the publication of the insolven- 
cy by the messenger. The right to such distribution attaches, in 
reference to the state of the demand and the relation of debtor 
and creditor at that period. The proceedings under the insol- 
vent law having been instituted before the bankrupt act was en- 
acted, they could not be superseded by the application, under the 
bankrupt law, for the insolvent’s discharge as a bankrupt. All the 
rights of the creditors as to the assets of the insolvent, which had 
accrued to them by virtue of the insolvent law, were continued to 
them notwithstanding the discharge of the debtor under the bank- 
rupt act. 

The third objection taken to the allowance of these demands 
by the master in chancery is, that it was not competent to present 
and prove claims, as creditors of an insolvent debtor, at a fifth 
meeting of the creditors. The first, second and third meetings 
of the creditors are undoubtedly more specially designed for the 
purpose of affording an opportunity to prove debts against the 
insolvent ;_S¢. 1838, c. 163, $$ 2, 7, 12; but provision is made 
in this statute for a fourth, and subsequent meetings, whenever 
the state of the assets requires and authorizes it; and it is ex 
pressly provided by § 13, that “ at any regular meeting of the 
creditors, those who have not before proved their debts shall be 
allowed to prove the same;” confining the distribution among 
such creditors to the funds remaining unappropriated in the 
hands of the assignees. 

All the exceptions taken to the allowance by the master in 
chancery are overruled, and his report, allowing the demands of 
the appellees, is confirmed. 

VOL. VII. 30 * 


354 SUFFOLK AND NANTUCKET. ° 


Barry v. Bennett. 


Q 


Wiuuiam Barry vs. JosHua Bennett. 


A. mortgaged personal property to B., by an indenture in which it was stated that the 
~roperty was subject to a prior mortgage to C.: A. afterwards sold the property 
to D. Held, in an action of trover by B. against D., that B. was not estopped to 
show that the property was never mortgaged to C. Held also, that if the property 
had been previously mortgaged to C., and had become absolute in him, by breach 
of the condition in the mortgage, yet the jury would be warranted, by proof that 
C. afterwards received payment of the mortgage debt, to find that he had waived 
his right to hold the property. 

Where A. mortgaged to B., among other things, “one ton of wire,” and afterwards 
sold to D. all his wire, amounting to 2662 pounds, it was held, in an action of 
trover by B. against D., to recover the value of this wire, that B. might show, by 
parol evidence, facts and circumstances tending to prove that A. and B. did not 
mean, by the mortgage, a precise ton by weight, but a certain mass of wire stored 
in a certain place, and denominated a ton; and that the jury might find, on such 
evidence, that all the wire in that place was mortgaged to B., and might assess 
damages against D. for a conversion of the 2662 pounds. 

In trover by a mortgagee of property against one who purchased it of the mortga- 
gor, after it was mortgaged, and sold it to a stranger, the damages are the value 
of the property, and interest thereon from the time of the sale by the defendant, 
and not from the time of his purchase. 

A new trial will not be granted merely because testimony was admitted which was 
irrelevant and did not bear upon any question decided by the jury against the losing 


party. 


Trover for a ton of brass wire. Trial before Wilde, J., 
from whose report of the case it appeared that the evidence, so 
far as it related to the points hereinafter discussed, was as 
follows : : 

The plaintiff produced a mortgage, by indenture, of divers 
chattels, including “one ton brass wire,” made to him by 
William Bartlett, on the 29th day of December 1834, and re- 
corded on the same day, to secure payment of a note of the 
same date, given to the plaintiff by said Bartlett, for $711, 
payable in two years. This mortgage contained the following 
words: “To have and to hold the same” (the articles specified 
in the mortgage) “‘and every part thereof to the said Barry, his 
heirs, executors, administrators, and assigns forever, to his and 
their sole use and behoof, subject to a mortgage bearing date the 


24th of July 1834, and given to William Rider for the further ~ | 


security of two promissory notes, one payable in three months, 
and one payable in four months from the above date.” 
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The court permitted the plaintiff (the defendant objecting) 
to give evidence tending to show that the wire in question 
was not embraced in the mortgage to Rider ; and for this pur- 
pose the plaintiff gave in evidence, on this point, a record copy 
of that mortgage, by which it appeared that said Bartlett therein 
transferred to Rider “the goods, wares, chattels and merchan- 
dize specified or described in the schedule hereunto annexed, 
and marked A.;” and that no schedule was recorded. The 
plaintiff also gave in evidence a record copy of an assignment 
of said mortgage, by Rider, to George Adams, dated August 22d 
1834, and recorded on the same day, which referred to the sched- 
ule A., as annexed, and, after the seal and signature of the 
assignor, (Rider,) purported to set forth “schedule A., referred 
to in the annexed indenture,” which schedule did not contain 
said wire. ‘The plaintiff also put in a record copy of an assign- 
ment of said mortgage, by said Adams, to Benjamin M. Nevers, 
dated March 5th 1835, and recorded on the same day. 

There was evidence tending to prove that said Bartlett, when 
he made said mortgage to the plaintiff, had only one lot of wire ; 
that the wire was then in the loft of a factory in Arnold Street ; 
that part of it was English and part of it American wire — the 
former worth thirty four cents and the latter twenty six cents 
per pound; that the plaintiff, a day or two after the mortgage 
was made, went to said factory, and that Bartlett then pointed 
out to him the wire and other articles mentioned in said sched- 
ule A.: That there was no weighing or separating of any part 
of the wire: That Bartlett, on the 18th of February 1835, 
pledged or sold said wire to the defendant, and gave him a bill 
thereof, stating it to be 2662 pounds; that the wire, on the 
next day, was removed to a store on the City Wharf; that the 
defendant sold 546 pounds of the same wire on the 2lst of 
March 1835, and 2116 pounds (being the balance of the quan- 
tity purporting to be contained in Bartlett’s bill to him) on the 
4th of May 1835. 

The testimony of witnesses showed that a ton of wire, in 
commerce, means two thousand pounds. 

There was evidence tending to prove that said factory in 
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Arnold Street was burnt in April 1835, and that Bartlett recov- 
ered judgment against an insurance company for the loss which 
he thereby sustained, and that the notes which were secured by 
the aforesaid mortgage to Rider were paid out of the proceeds 
of said judgment. 

The plaintiff gave evidence of having made a demand on the 
defendant for said wire on the 5th of February 1840. — 

The deposition of said Bartlett was taken by the defendant, 
and was read at the trial. The 20th cross-interrogatory, put 
to Bartlett by the plaintiff, was this: “Did you not sell or 
pledge the wire to Bennett for the purpose of raising money ? 
And what per centage did you give him for his money? Did 
you not give, or have you not told others that you gave, one 
fourth of one per cent. a day for the money then lent you on 
the pledge of said wire?” The deponent’s answer was, “I 
did pledge said wire for the purpose of raising money, and | 
was charged at the rate of one quarter per cent. per day ; but 
I would not and did not pay this. And though he, Bennett, re- 
tained that amount for a while, I recovered back, by instituting 
a suit against him, (which never came to trial,) so much as left 
the interest which he received for compensation about the usual 
legal rate of six per cent.” &c. ) 

The plaintiff objected to this interrogatory when it was filed, 
and also objected to the reading thereof, and of the answer 
thereto, to the jury ; but the court permitted them to be read. 

The court instructed the jury, that the mortgage to Rider 
was not to be deemed and taken to have become absolute, and 


that the plaintiff was not, for this cause, to be prevented from 


sustaining his action. Upon the evidence, the court recom- — 
mended to the jury to return a special verdict on the point — 
whether the quantity of wire in the loft aforesaid was more — 
than a ton; and also suggested to them that they might find — 
whether the parties to the plaintiff’s mortgage did not intend 
that the whole lot should be embraced in said mortgage. The 
court further instructed the jury, that the measure of damages — 
would be the value of the wire, with interest from the time of — 
the purchase by the defendant to the time of the verdict. 
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The verdict returned by the jury was as follows: “ The jury 
find that the wire was not included in the mortgage to Rider. 
That this was waived, if it was so included. That the quan- 
tity deposited was more than aton. That the word ton was 
meant to apply to the mass of wire, greater or less. That 
William Barry did not know of, consent to, or acquiesce in, the 
disposition of the wire. The jury find that the defendant is 
guilty, in manner and form as the plaintiff has thereof declared 
against him, and assess damages for $473, with interest to 18th 
| February 1835, amounting in the whole to $696-49.” 

The court to enter such judgment as the law requires, or to 
grant a new trial. 

Bartlett, for the defendant. Nothing passed to the plaintiff 
by his mortgage, as only part of the mass of wire was mort- 
gaged, and there was no severance of that part from the larger 
mass. Young v. Austin, 6 Pick. 280. Merrill v. Hunnewell, 
13 Pick. 213. Shepley v. Davis, 5 Taunt. 617. Busk v. 
Davis, 2M. & 8S. 397. Stmmons v. Swift, 5 Barn. & Cres. 
857, and 8 Dowl. & Ryl. 693. Rapelye v. Mackie, 6 Cow. 250. 
Even where the entire mass is sold, if any thing remains to be 
done before delivery, nothing passes, though there has been 
part payment and a partial delivery. Hanson v. Meyer, 6 East, 
614. Withers v. Lyss, 4 Campb. 237. Where the whole is 
delivered, and what is further to be done is to be done by the 
vendee, perhaps the rule is different. Dole v. Stimpson, 21 
Pick. 384. The recording of the mortgage did not take this 
case out of the above rules of law. Bullock v. Williams, 
16 Pick. 35. 

The meaning of the word “ton” should have been ascer- 
tained by the court from the writing itself, and not have been 
left to the jury. Greenl. on Ev. § 277. Miller v. Lord, 11 Pick. 
11. Eaton v. Smith, 20 Pick. 150. 

On the special finding of the jury, the defendant moves for 
judgment. If this motion is denied, he is at least entitled to a 
new trial. 1. Because the plaintiff was permitted to prove by 
parol that the wire was not included in Rider’s mortgage, 
contrary to the statement in the mortgage itself. There was 


b] 
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no latent or patent ambiguity to be explained ; and the mort- 
gage being by indenture, the plaintiff was estopped by the re- 
eital therein. Com. Dig. Estoppel, A. 2. Crane v. Morris, 
6 Pet. 611. If there were any ambiguity, and if the plaintiff 
were not estopped, yet the evidence was inadmissible, espe- 
cially the schedule A., which was the act of other parties. 
Rider and Bartlett should have been first examined on this 
point, if any parol evidence were admissible. 2. Because the 
court ruled that the first mortgage had not become absolute, 
and that the plaintiff was not, for that reason, barred of this 
action. Even where parties agree, after a mortgage has become 
absolute, that it may stand, the mortgagor is not remitted 
to his old estate; and the assigning of a mortgage does not 
prove that it is not absolute. 3. Because the court ruled that 
the measure of damages was the value of the wire, and interest 
from the time of the defendant’s purchase, instead of the time 
of the plaintiff’s demand, February 5th 1840. Where a party 
comes into possession without any tort, he is not answerable, 
as for a conversion, before demand and refusal. 38 Stark. Ev. 
1496, 1497. 3 Stephens Nisi Prius, 2686. Thompson v. Shirley, 
1 Esp. R. 31. Johnson v. Sumner, 1 Met. 172. Philpott v. 
Kelley, 3 Adolph. & Ellis, 106. 

The question put to Bartlett as to the usury, and his answer, 
though irrelevant, tended to prejudice the defendant’s cause, 
and should therefore have been suppressed. Ellis v. Short, 
21" Pick. 142 ‘ 

C. P. Curtis & T. Otis, for the plaintiff. The mortgage — 
passed all the wire that was in the loft. The whole was pointed 
out as the amount mortgaged, and this, under the circum- 
stances, was tantamount to a delivery of the whole. Jewettv. 
Warren, 12 Mass. 300. Page v. Carpenter, 10 N. Hamp. 77. — 

Nothing remained to be done, and the parties did not intend — 
that any thing more should be done. It was otherwise in the — 


cases cited for the defendant. See also Macomber v. Parker, — 


13 Pick. 182. Claflin v. Carpenter, 4 Met. 580. Riddle v. — 
Varnum, 20 Pick. 280. Besides; by St. 1832, ¢. 157, $1, — 
and Rev. Sts. c. 74, $5, the recording of a mortgage is tanta- — 
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mount to a delivery. Forbes v. Parker, 16 Pick. 466. But 
if the plaintiff is not entitled to the whole of the wire, he is 
at least entitled to a ton. Damon v. Osborn, 1 Pick. 476. 
Brown v. Bellows, 4 Pick. 179. There may be individuality of 
property in an undivided mass. G‘ardner v. Dutch, 9 Mass. 427. 
Jackson v. Anderson, 4 Taunt. 24. 

Parol evidence of the circumstances was admissible for the 
purpose of showing the intention of the parties. Brooks v. 
White, 2 Met. 283. Pierce v. Parker, 4 Met. 80. Hall v. 
Tufts, 18 Pick. 455. Johns v. Church, 12 Pick. 557. Crosman 
v. Fuller, 17 Pick. 171. 

There was no estoppel in this case, by reason of the recital 
in the plaintiff’s mortgage. Yelv. (Amer. ed.) 227, note (1.) 
Greenl. on Ev. $$ 26, 286-288. Housatonic and Lee Banks 
v. Martin, 1 Met. 307. Flagg v. Mann, 14 Pick. 481, 482. 
The mortgage to Rider should be held void as against the plain- 
tiff, as it referred to a schedule, when there was no schedule. 
Sawyer v. Pennell, 1 Appleton, 167. 

Evidence of the payment of Rider’s mortgage was properly 
received ; and the property, on that payment, reverted to the 
mortgagor. Parks v. Hall, 2 Pick. 211. 

The conversion was when the wire was transferred to the 
defendant. ‘The instruction on this point was therefore right in 
substance, as the wire was removed the next day after the bar- 
gain for the transfer. Ripley v. Dolbier, 6 Shepley, 382. Rod- 
inson V. Mansfield, 13 Pick. 139. 

The admission of evidence, that is merely irrelevant or imma- 
terial, is not a cause for a new trial. Prince v. Shepard, 9 Pick. 
176. Polleys vy. Ocean Ins. Co. 2 Shepley, 142. 

Dewey, J. The defendant insists that the plaintiff cannot 
maintain this action, first, because the wire, which is alleged to 
have been appropriated by the defendant to his own use, was, 
at the time of the making of the mortgage to the plaintiff, sub- 
ject to a previous mortgage, made on the 24th of July 1834, to 
William Rider. The existence of this ground of defence is de 
nied by the plaintiff; and upon recurring to the mortgage to 
Rider, it is found to contain no recital of the various articles pro- 
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posed to be transferred in mortgage, except by a reference to a 
supposed schedule marked (A.) No such schedule was in fact 
annexed to this mortgage ; but it further appears, that on the 22d 
of August 1834 Rider assigned his mortgage to George Adams, 
and that a schedule (A.) was annexed to this assignment. By 
this schedule it appears, that no such wire was included in the 
mortgage to Rider. If, therefore, it is competent to recur to the 
original mortgage to Rider, and to the assignment subsequently 
made to Adams, for the description of the articles mortgaged to 
Rider, it will be made apparent that the wire, which is the subject 
of the present action, was not included in that mortgage. But 
the defendant insists that it is not open to the plaintiff to show 
these facts, because in the indenture by which the property was 
conveyed by the mortgage of William Bartlett to the plaintiff, it 


is recited to be “subject to a mortgage bearing date July 24th } 


1834, and given to William Rider,” being the mortgage already 
referred to; and this, it is strongly urged, is an estoppel upon 
the plaintiff. 

Several answers may be given to this objection. 1. It is no 
estoppel, reading the clause with reference to the state of things 
and the facts apparent on these papers. The schedule A., in 
the assignment of Rider’s mortgage, obviously includes many 
articles of personal property that were included in the mortgage 
to the plaintiff; and it may well satisfy the words, “subject to a 
mortgage to Rider,” to hold that, as to all such articles, the 
mortgage to the plaintiff was subject to the mortgage to Rider. 
This gives full force and effect to the words used, and they may 
well be taken to be used for this purpose. 2. Rider’s mortgage 
is shown to have been discharged. The notes which it was 
given to secure have been paid. ‘To this, however, it is ob- 
jected, that the payment was made after the conveyance by 
mortgage had become absolute, and so the property included in 
the mortgage had vested in the mortgagee, without the right of 
redemption. But, if thus vested, it seems to us that it may rea- 
sonably be inferred that the right to hold the property absolutely 


was waived by the mortgagee. The receiving from the mortga- — 4 


gor payment of the entire amount of the debt secured by the 
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mortgage, after the time for redemption had expired, would, in 
reference to personal property mortgaged, well authorize a jury 
to infer a waiver of the right to hold absolutely ; and the jury 
have so found in the present case. 3. But further; the de- 
fendant can with no propriety set up this estoppel, he not being 
‘a party to it, nor shown to have been in any way prejudiced by 
it. He has not acted upon it, or parted with any rights upon 
the supposition that the property in this wire was in Rider. He 
does not connect himself with it inany way. ‘The only ground, 
upon which the defendant can urge this objection, is for the pur- 
pose of showing that the wire, the value of which the plaintiff 
seeks to recover in this action, was in truth the property of Ri- 
der or his assignee, and that the defendant is therefore responsi- 
ble to Rider, and not to the plaintiff. Any competent evidence 
to show that Rider never had any claim upon the wire, or, if 
any, that it was discharged before the commencement of the 
present action, obviates that objection, and is all that can be 
required of the plaintiff on this point. 

The second objection raised by the defendant is, that it was 
incompetent to prove, by parol evidence, facts and circumstances 
tending to show that the parties to the mortgage, in using 
the description “ ton of brass wire,” did not intend a precise ton 
by weight, but a quantity of brass wire about that weight, or ex- 
ceeding it some five or six hundred pounfls. 

Where the recital is clearly definite and certain upon the face 
of it, it would be true that the description could not be controlled 
or varied by oral evidence ; as if the recital had been “ one ton 
of brass wire to be taken-and separated from the mass of brass 
wire now deposited in the store of A.” But the description, in 
the present case, is more general; viz. “one ton of brass wire.” 
Evidence may therefore be introduced, to show that the mortgagor 
had such brass wire, and the manner of storing it, and the quan- 
tity, and a judgment be formed, from the whole circumstances, 
whether it was the intent of the parties to convey in mortgage 
_ the entire stock of brass wire, or the precise quantity of one ton, 
and that to be separated from the larger mass. If it appears that 
the whole amount of the article exceeded one ton only by a few 
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hundred pounds; if it appears that the parties treated the entire 
parcel as the ton of mortgaged wire, pointed it out as such, made 
no arrangements for taking the weight, or setting apart a portion 
of it as the wire mortgaged ; these are circumstances which may 
be properly considered, where the language of the instrument is 
such as admits an explanation by parol. In the present case, 
resort must be had to parol evidence to identify the wire; the 
description being loose, giving no location, or specification, 
distinguishing it from any other brass wire. Had it appeared 
that the mortgagor owned a large quantity of such wire lying 
in one parcel, and very considerably exceeding the amount of 
one ton, the case would be different. The description of the 
article in the mortgage would clearly indicate that the mort- 
gagor could not have intended to transfer several tons of brass 
wire, and no parol evidence would be admissible to explain or 
control it. 

Upon the facts stated in the present case, we are satisfied 
that a proper construction has been given to the contract, and 
that the jury were well warranted in finding that it was the en- 
tire quantity of wire that was conveyed by the mortgage. Such 
finding obviates all objections arising from the fact that the wire 
had not been weighed, and severed from a greater mass of wire. 
The jury have found that the parties intended to convey in mort- 
gage, not a specific quantity of wire, to be ascertained by weight, 


but a specific parcel of wire then placed in a certain loft, 


whether the same was a little more or less than a ton. 

A question was made at the trial as to the competency of the 
evidence contained in the answer of William Bartlett to the 20th 
cross-interrogatory put to him. In looking at this interrogatory, 
it appears to be an inquiry of the witness as to the terms on which 
he contracted with the defendant for the money which was the 
consideration of the pledge under which the defendant claims 
title to the property in controversy ; and the object apparently 
is, to show that it was an usurious contract. We do not per- 
ceive its relevancy, but great latitude is allowed in cross-exami- 


nation, with a view to the sifting of the witness as to his mem- — 


ory, and to test his disposition to tell the whole truth. This 
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answer Clearly did not bear upon any question upon which the 
jury have found against.the defendant. It was at most only ° 
irrelevant, and not so far objectionable as to require the verdict 
to be set aside on account of its admission. 

As to the measure of damages, we think the true rule will be, 
to compute the interest from the time of the sale by the defendant. © 


After the above opinion was delivered, the plaintiff remitted 


‘the amount of interest on $473 from February 18th 1835 to 


the time of the sale by the defendant, and judgment was entered 
for the balance, with interest to the day of the rendition of 
judgment. ] 


Joun Winstow vs. Ozr1as Goopwin & others. 


Contingent interests, both in real and personal estate, are transmissible like vested 
interests. 

A., by his will, gave his property, real and personal, to B. in trust, to hold and man- 
age the same during the life or widowhood of A.’s wife, and pay the rents and 
income thereof to her, and after her death or marriage to divide said property into 
seven parts, and to hold one seventh in trust for the sole and separate use of the 
testator’s daughter S., wife of W., and to convey the-same, upon the death of W., to 
S. and her heirs: The will further directed, that if S. should die in the life time of 
W.., then B. should hold said seventh in trust for her children, and that such of her 
children as should then be of full age should receive their respective shares of said 
seventh, and that the shares of such of S.’s children as should then be minors, 
should be paid over to them respectively, by B., on their coming of full age: 
After the death of A.’s widow, S. died, in the life time of W. her husband, they 
having had nine children, all of whom were born during the life of the testator. 
Two of these children, after arriving at full age, died intestate, and without issue, 
while S. was alive; one of thém, after the death of S., died under age, without issue 
and unmarried ; and W. was appointed administrator of his said deceased children. 
Held, that all the children of S. took, severally and not jointly, a contingent interest 
in the one seventh of the property devised to her for life, and that W., as heir of 
said deceased children, was entitled to three ninths of said seventh of the real estate, 
and, as their administrator, to three ninths of said seventh of the personal property. 


Tuis was a bill in equity, in which it was prayed that Ozias 
Goodwin, one of the defendants, might be decreed to render an 
account of certain property, real and personal, in his hands as 
trustee under the last will of John Bray, deceased, and to convey 
to the plaintiff three undivided ninths of one seventh part of 


en 
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said property. As the ground of this prayer, the bill contained 
the following statements : 

That said Bray, by his will made in August 1828, and proved 
and allowed in September 1829, gave all his real and personal 
property (after payment of his debts and of certain legacies) to 
Matthias Crocker and James Loring, in trust, to hold and man- 
age the same during the life of said testator’s wife, Sarah Bray, 
provided she should continue to be a widow, and to pay to her 
the rent and income thereof, during her life or widowhood, for 
her own use; but if she should marry, then she should have 
such portion of his estate as she would have been entitled to if 
he had made no will; and on the further trust, thus expressed — 
in said will: ‘ After the decease or marriage of said Sarah, to 
cause all the said rest and residue of my estate to be divided into 
seven equal parts, and to convey, assign and make over one of said 
seven parts to each of my daughters, Abigail, Elizabeth, Charlotte, 
Louisa and Augusta, and to their respective heirs, and to hold 
in trust one seventh part of said rest and residue to the sole and 
separate use of my daughter, Sarah Spear Winslow, free from 
all control, claim or demand of her present husband, Mr. John 
Winslow,” (the plaintiff,) “or any creditor of said John ; and 
from and immediately after his decease, to convey, assign and 
make over unto said Sarah Spear Winslow the same seventh 
part, to have and hold the same to her and her heirs. But if 
she shall die in the life time of her said husband, then to hold 
said seventh part in trust for her children, or so much thereof as 
may remain, if any part thereof shall have been applied to their 
mother’s support and maintenance: And my said trustees are 
hereby authorized and empowered to use and apply so much of 
said seventh, as they may think necessary and proper, for the 
reasonable support of said daughter Sarah, during the life time 
of her said husband, from time to time ; and if said Sarah shall 
decease in the life time of her husband, such of her children as 
may then be of full age are to receive their respective shares of 
said seventh, or of what may remain thereof ; and as to the parts — 
of such children of said Sarah as may then be minors, my trus- _ 
tees are authorized and empowered to apply and use so much of 
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each one’s share, for his or her support and education, as said 
trustees may think necessary, and to pay over and convey to 
them the residue, if any, of his or her share respectively, on 
coming to full age.” 

That said testator, after disposing of the other seventh of the 
residue of his property, by said will, added thereto the following 
clauses: ‘“ My will is, that no charge or claim be made against 
my daughter, Sarah Spear Winslow, for money, goods or prop- 
erty, by me advanced or supplied to her, and that no deduction 
be made from her,seventh, on account thereof, nor on account 
ot any debts due to me from Mr. Winslow, her husband.” “I 
authorize, request and empower the judge of probate for the 
time being, in case either of the trustees shall decease before 
this trust is executed, to appoint another trustee in his place, 
and to renew said trusteeship from time to time; and any trus- 
tee or trustees so appointed are to be constituted such by all 
proper conveyances and instruments, as though originally ap- 
pointed by me; and my trustees are to receive such reasonable 
compensation as the judge of probate may think proper. I re- 
voke all former wills, and appoint said Crocker and Loring 
executors hereof.” 

That said Crocker declined to accept the trusts given him by the 
will ; that said Loring accepted the same and gave bond ; but 
that he resigned his trusts in January 1837, when the defendant 
Goodwin was appointed trustee under the will, and received 
personal property amounting to $16,221, and real property 
of the value of $14,000, to hold upon the trusts expressed in 
the will; that said-property, or the proceeds of it, still remained 
in the hands of said Goodwin, as such trustee, and that he had 
collected the rents, income and profits of it. 

That said Sarah Bray died in 1839, and that said Sarah Spear 
Winslow, wife of the plaintiff, died in October 1841, having had 
nine children by him, viz. John, William H., Charles I., Hora- 
tio B., Ozias G., Sarah A., George C., Andrew G. (still a minor) 
and Caroline L.: That three of these children, viz. William H., 
Charles E. and Horatio B., died before their mother: That Wil- 
liam H. died in October 1833, aged 23 years, intestate, without 

ol * 
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issue ; Charles E. died May 23d 1837, aged 25 years, intestate 
leaving a child, Charles H., and a widow, Marianne, who has 
since married T. Pinkerton; Horatio B. died November 1st 
1840, intestate, unmarried and without issue, aged 22 years: 
That the plaintiff had been appointed administrator of the es- 
tates of said William H. and Horatio B.; and that no adminis- 
tration hid been taken on the estate of said Charles E.: That 
three others of said nine children, viz. Ozias G., Sarah A. and 
Caroline L., died after their mother: That Ozias G. died De- 
cember 3d 1842, leaving issue surviving him, viz. Nathan F. and 
Caroline L., both minors; and also a widow, Julia, who has been 
appointed administratrix of his estate: That Sarah A. died July 
23d 1842, leaving a will, of which the aforesaid George C. is 
executor: That Caroline L., daughter of the plaintiff, died 
December 24th 1841, under age, without issue, and unmarried, 
and that the plaintiff was appointed her administrator on the 


21st of November 1842. 
That on the death of said John Bray, (the testator,) each of 


the nine children of the plaintiff, and Sarah Spear Winslow, his 
wife, became entitled, under said will, to one ninth of one 
seventh part of the testator’s property, real and personal, subject 
to the trust estate for the life of his widow and the life of the 
plaintiff’s wife, and upon the contingency of the plaintiff ’s sur- 
viving his wife; and that, on the death of said William H. and 
Horatio B., their right to two ninths of one seventh of said real 
estate vested in the plaintiff, as their heir, and their right to two 
ninths of one seventh of said personal estate vested in him, as 
their administrator ; and that, on the death of said Caroline L., 
one ninth of one seventh part of said real estate descended to 
the plaintiff, as her heir, and that he became entitled to one ninth 
of one seventh of said personal property, as her administrator. 
That on the death of Sarah Spear Winslow, the plaintiff’s 
wife, it became the duty of said Goodwin, as trustee, to con- 
_ vey to the plaintiff, as heir of said William H. and Horatio Bias 4 
two ninths of orie seventh of said real property in his hands,and 
that it has since become his duty to pay and convey to the 
plaintiff two ninths of one seventh of said personal property in 
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his hands ; and that, on the death of said Caroline L., it be- 
came his duty to convey to the plaintiff, as her heir, one ninth 
of one seventh of said real property in his hands, and has since 
become his duty to pay and convey to the plaintiff, as her 
administrator, one ninth of one seventh of said personal prop- 
erty: All which the said Goodwin has refused to do, though 
often thereto requested by the plaintiff. 

All the surviving children of said Sarah Spear Winslow, all 
the children of her deceased children, the administratrix of her 
son Ozias G., Marianne, formerly wife of said Sarah’s son 
Charles E., deceased, and T’. Pinkerton, the present husband of 
said Marianne, were made parties to the bill, as defendants. 
Goodwin and all the other defendants, except three, demurred 
to the bill. The other three defendants put in an answer, ad- 
mitting the facts alleged in the bill, and submitting to the de- 
cision of the court thereon. 

Sewall, for the plaintiff. All the children of Mrs. Winslow, 
who were alive when the testator died, took an interest in his 
real and personal property, and on the death of part of them, 
during their mother’s life, their shares went to their respective 
_ representatives. In regard to the real estate, all those children 
took a contingent remainder ; the contingency being that of 
their father’s surviving their mother. There was no contingency 
as to the persons to take. They were certain, viz. all the chil- 
dren. This has been considered, by the courts, a vested interest 
in a contingent remainder. On the death of some of them, 
their interests descended to their heirs. The plaintiff claims as 
heir of three of them. 

The word “ children,” in this will, does not mean the chil- 
dren living at the death of Mrs. Winslow, the tenant for life, 
but all her children. In 2 Pow. Dev. (Jarman’s ed.) 303, 304, 
it is said that where a particular estate or interest is carved out, 
with a gift over to the children of the person taking that interest, 
or of any other persons, the children, if any, living at the death 
of the testator, take an immediate vested interest in their shares, 
subject to the diminution of those shares; that is, to their being 
devested pro tanto. as the number of objects is augmented by 
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future births during the life of the tenant for life; and conse- 
quently, on the death of any of the children during the life of the 
tenant for life, their shares devolve upon their representatives. 
The same doctrine was held in Denny v. Allen, 1 Pick. 147. 
The only difference between that case and the present is, that 
the remainder there was vested, and here was contingent till 
Mrs. Winslow’s death. But a contingent remainder descends 
precisely like a vested one. Fearne, (7th ed.) 364. Roe v. 
Jones, 1 H. B. 30, and 3 T. R. 88. 

The devise of the real estate to the children of Mrs. Winslow 
was not to them as joint tenants, but as tenants in common, so 
that it did not go to her surviving children. St. 1785, c. 62, 
§ 4. Nash v. Cutler, 16 Pick. 491. 

In regard to the personal property, the same rules of con- 
struction are to prevail. It was not a joint legacy, and there- 
fore did not go to the surviving children. Emerson v. Cutler, 
14 Pick. 108. Ward on Legacies, 227. Gant v. Laurence, 
Wightw. 395. The children, who died before their mother, 
also took an interest transmissible to their representatives. The 
parties who were to take were ascertained, though their inter- 
est was contingent; the contingency being their father’s sur- 
viving their mother. One kind of contingent remainders is, 
‘‘ where some uncertain event, unconnected with and collateral 
to the determination of the preceding estate, is, by the nature 
of the limitation, to precede the remainder.” Fearne, (7th ed.) 
6. Such is the nature of the remainder in the present case. 
Another kind of contingent remainders, (as stated by Fearne, 
p- 9,) is ‘‘ where a remainder is limited to a person not ascer- 
tained, or not in being at the time when such limitation is 
nade.” The present case would have been of this kind, if the 
limitation had been to the children of Mrs. Winslow who might 
survive her. But as the word “children” means all her chil- 
dren, there was no uncertainty as to the persons, but only an 
uncertainty as to the happening of the event which was to enti- 
tle them to take. Though their interest in the property was 
contingent, during her life, because it was uncertain whether 
her husband would survive her, yet the interest was vested in 
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another sense, because it was ascertained that they were the 
persons to take, in case the contingency should occur. 

The precise point raised in this case has been settled by a 
series of decisions in England, running back more than a cen- 
tury. In Pinbury v. Elkin, 1 P. W. 563, a testator gave all 
his personal property to his wife, with a condition, that if she 
should die without issue by him, then after her death £50 
should remain to his brother. The brother died during the life 
time of the widow, and she died without issue. It was held, 
that the executor of the brother should have the £80. The 
cease of Barnes v. Allen, 1 Bro. C. C, 181, is still stronger, and 
is not distinguishable from the case at bar. The testator there 
gave the residue of his personal property to his wife for life, 
and if she should die without issue living at his death, to his 
two brothers, or, if one of them should be dead, to the survivor. 
The brothers both died in the life time of the widow. The 
legacy was held to be vested in both, as joint tenants, and to 
go to the representatives of the survivor. ‘The same doctrine is 
supported by the following cases: King v. Withers, Cas. Temp. 
Talb. 117. Chauncy v. Grayson, 2 Atk. 616. Walker v. Shore, 
15 Ves. 122. Corbett v. Palmer, 3 Eq. Cas. Ab. 548. Moles- 
worth v. Molesworth, 3 Bro. C. C. 5, and 4 Bro. C. C. 408. 
Benyon v. Maddison, 2 Bro. C. C. 75. Medlicot v. Bowes, 
1 Ves. sen. 207. Exel v. Wallace, 2 Ves. sen. 117. Hatch v. 
Mills, 1 Eden, 342. Monkhouse v. Holme, Attorney General 
v. Crispin, and Devisme v. Mello, 1 Bro. C. C. 298, 386, 537. 
Scurfield v. Howes, 3 Bro. C.C. 90. Blamire v. Geldart, 16 
Ves. 314. Anon. 2 Vent. 347. Brown v. Bigg, 7 Ves. 279. 
Lady Lincoln v. Pelham, 10 Ves. 166. Perry v. Woods, 3 Ves. 
204. Stanley v. Wise, 1 Cox, 432. Smith v. Streatfield, 1 
 Meriv. 358. Ward on Legacies, 174, 175. 

The case of Denny v. Allen, 1 Pick. 147, seems adverse to 
the plaintiff ’s claim, as representative of his two sons, William 
H. and Horatio B., who died before his wife. But the authori- 
ties now cited were not then presented to the court ; and the 
case of Baldwin v. Karver, Cowp. 309, there referred to by the 
court, did not raise the question. Nor was this question decided 
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in Hancock v. Hancock, 14 Pick. 70. The case of Shattuck v. 
Stedman, 2 Pick. 468, is directly at variance with Denny v. 
Allen on this point. The only difference between Shattuck vy. 
Stedman and the case at bar is, that in the former there was 
no contingency. But if the English cases, already cited, are to 
be relied on, this difference is unimportant. The case of Bal- 
lard v. Ballard, 18 Pick. 41, though it related to real property 
only, is a strong authority for the plaintiff. 

As the defendant’s daughter, Caroline L., died under age, it 
will be contended, on behalf of her surviving brothers, that her 


share never vested. But the will does not make the shares of — 


the children to depend on their coming of age. It directs that 
if Mrs. Winslow should die in her husband’s life time, the trus- 
tees shall hold the property ‘in trust for her children.” The 
subsequent provisions of the will do not vary these words, but 
only direct how long the trust shall continue; viz. until the chil- 
dren respectively come of age. Though the payment of the 
shares of the children who might be minors is partially post- 
poned till their majority, yet the shares are recognized as theirs, 
even while they are minors. ‘The words are, “ the parts of such 
children of said Sarah as may then be minors;” and the trus- 
tees are authorized “to apply and use so much of each one’s 
share, for his and her support, &c. and to pay over and convey 
to them the residue, if any, of his or her share, respectively, 
on coming to full age.”? And the postponement of the payment ~ 
of a legacy till the legatee comes of age does not prevent it from 
vesting. 1 Roper on Leg. (Ist Amer. ed.) 376. Goodtttle v. 
Whitby, 1 Bur. 228. Steadman v. Palling, 3 Atk. 427. Emer- 
son Vv. Cutler, 14 Pick. 108. Paterson v. Ellis, 11 Wend. 259. 

As the. property did not come to the children “by inherit- 
ance”’ from their mother, but under the will of their grand- 
father, this case does not fall within the Rev. Sts. c. 61, $ 1, 
which provide that where one of two or more children die 
under age and unmarried, his estate shall descend to the other 
children. 

Aylwin & Paine, for the defendants. The devise to Mrs. — 
Winslow and her children was manifestly contingent as to the 
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whole seventh part of the real and personal property. And 
how can it be supposed that the remainder in this seventh 
vested in the children at the testator’s death? How could it 
vest in them, when their mother would have taken the whole, 
if she had survived her husband, and they would have taken 
nothing? The following authorities are directly in point: 
Blanchard v. Brooks, 12 Pick. 63. Dixon v. Picket, 10 Pick. 
517. Hancock v. Hancock, and Emerson v. Cutler, 14 Pick. 70, 
108. Nash .v. Cutler, 16 Pick. 496. Harris v. Knapp, 21 


‘Pick. 416. 


It is contended, however, by the plaintiff, that a contingent 
remainder descends precisely like a vested one. But the doc- 
trine, that a contingent remainder may descend, has one impor- 
tant qualification, viz. that where the existence of the devisee of 
it at some particular time makes, by implication, part of the 
contingency, or enters into it, the remainder cannot descend. 
Fearne, (7th ed.) 364. 14 Petersd. Ab. (Amer. ed.) 164. 
4 Kent Com. (lst ed.) 254, 255. In. the present case, the 
event and the persons were uncertain. Besides; it is the settled 
law of this Commonwealth, (however it may be in England,) 
that in a devise like the present, the existence of the devisee of a 


contingent remainder at the death of thé devisee for life makes 


a part of the contingency. In Dingley v. Dingley, 5 Mass. 
537, a devise of land to B. for life, and at his death to be 
equally divided among his sons, was held to give a vested 
remainder to those alive at the testator’s death, which opened 
to let in after-born sons: But Parsons, C. J. said, “of a 
chattel there can be no remainder which may vest and after- 
wards open to let in after-born children, and the interest in it 
must be contingent until the time provided for the distribution 


‘ of it, in order that they may take.” This has ever since been 


regarded as established law here, and was confirmed and acted 
on in Denny v. Allen, 1 Pick. 147; in the elaborately argued 
case of Emerson v. Cutler, 14 Pick. 108; and in Pool v. Ward, 
21 Pick. 400. 

As to real estate, it is submitted, that where the remainder is 
made contingent, so as to prevent its vesting at the death of 


372 SUFFOLK AND NANTUCKET. 


Winslow v. Goodwin & others. 


the testator, and until the happening of the contingency, those — 
who are then alive and answer the description will take, to the 
exclusion of those who may have previously died, and their rep- 
resentatives. And until the contingency happens, the estate 
remains in the heirs of the testator, if he has not devised to 
trustees to hold in the interim. 

The testator in the present case did not contemplate the 
death of any of his daughter Winslow’s children during her life, 
and leaving issue, and therefore the word “ children,” used by 
him, should be construed to mear children alive at her death. 
It is only from necessity, and to reconcile the various parts of a 
will, that the construction contended for by the plaintiff can be 
given to the word “children.” See Radeliffe v. Buckley, 10 
Ves. 195, where this subject is fully considered by Sir William 
Grant. The argument for the plaintiff disregards the dictine-— 
tion between a contingency depending on the person to take, 
and a contingent interest. In the latter, it seems by the author- 
ities, the representatives may take, when the event occurs, 
though the first taker pointed out may not be in existence. — 
In the former, nothing passes till the contingency occurs. 

The general expression in the will, “in trust for her chil- 
dren,” is afterwards qualified and limited by a particular de- 
scription of such as were either of age or minors; that is, then — 
living. So the giving of the legal estate to trustees during Mrs. 
Winslow’s life serves to show the intent of the testator, that no 
interest in the property should attach in the children till her — 
death. 

The plaintiff’s claim to the share of his daughter, Caroline L., 
who died under age, after her mother, cannot be sustained. 
There is no devise to the children till after the death of their 
mother, and after they are of age. Until then, the legal estate 
was in the trustees, upon certain specified trusts and powers. 
The testator, in limiting the amount which the trustees might 
expend upon each child, during minority, used the expression, 
‘each one’s share;”? meaning the share he would have if 
he should live to 21 years of age. This expression does not 
denote a vested interest in the child, but merely limits the 
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power of the trustees. The case is not one of vested interest 
and deferred payment. The interest 1s not given till the 
children respectively come of full age. Bzullingsley v. Wills, 
3 Atk. 219. 

On the whole will, the defendants contend: 1. That there 
being a contingency as to the person to take, such of the chil- 
dren of Mrs. Winslow as died before her had no interest in the 
subject matter of the devise, and could transmit none to their 
issue or representatives: 2. That the vesting of an interest in 
any of the children, alive at her death, also depended on the 
contingency of attaining the age of 21 years. 

Sewall, in reply. In every contingent remainder, it is of 
course doubtful who will be the person eventually to take the 
estate. But there is a manifest difference between those remain- 


_ ders in which only persons who survive a particular event are 


to take, and those in which certain defined persons are to take 
on the happening of a particular event. In the first case, it is 
obvious that no person who does not survive the event can have 
any transmissible estate ; but in the latter, it is equally obvious 
that a person who does not survive the event may yet have a 


oh transmissible estate. 


The case of Blanchard v. Brooks, 12 Pick. 68, cited for the 
defendants, did not touch the point now before the court, but 
merely decided that a deed, in a particular form, made by a 
party who had a vested remainder in an undivided part of a 
parcel of land, and a contingent remainder in another undivided 
part, did not pass the contingent interest. Whether the contin- 
gent remainder would have descended to his heirs, was a ques- 
tion not presented by the case. Dixon v. Picket, 10 Pick. 
517, merely decided that where a testator gave an estate to 
such of the Gordons as should be alive at his wife’s death, the 
Gordon: took a contingent remainder, depending on their sur- 
viving his wife. And in Emerson v. Cutler, 14 Pick. 108, the 
remainder to the children was held to be contingent. because it 
was joint and would go to the survivors. In the case at bar, 
the remainders are not joint. 

The qualification of the rule, that contingent remainders 
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descend to heirs, &c., which the defendants cited from Fearne, 
is made sufficiently clear by the case of Moorhouse v. Wainhouse, 
1 W. BI. 638, to which Fearne refers. In that case the court 
held that the words of a settlement, which gave one moiety of 
a wife’s land to the husband in fee, upon the death of his wife, 
required, in order to his estate’s arising, that he should survive 
the wife; and therefore, as he died first, that he had no estate 
which would go to his heirs. The case at bar would be parallel, 
if the property, after Mrs. Winslow’s death, had been given to ~ 


the children who might survive her. But here the only contin- 


gency, on which the children were to take, was their father’s 
surviving his wife. ‘Their surviving her makes no part of the 
contingency. Yo 
The dictum of Parsons, C. J., cited from Dingley v. Ding- 
ley, 5 Mass. 537, was extrajudicial, and contrary to the decis- 
ions cited in the opening. So of the citation of this dictum, 
with apparent approbation, in Pool v. Ward, 21 Pick. 400. 


Wipe, J. This case depends on the construction to be 


given to the last will of John Bray, the father of the plaintiff's 
wife, now deceased, as to the remainders thereby given to her 
children, and upon the rules of law as to the plaintiff’s right and 
title to the shares of three of the children, who have died with- 
out issue since the death of the testator; two of them having — 
died before, and one since, the death of their mother. 4 
It is contended, on behalf of the plaintiff, Ist, that by the — 
provision of the will, all the children of Mrs. Winslow, and not — 
merely those who survived her, were the intended objects of the — 
testator’s bounty: 2d. That the interest of the said children, — 
both in the real and personal estate, was several and not joint: — 
3d. That the shares of the children who died before their moth- — 
er passed to their heirs and representatives, on their death, q 
notwithstanding their interests were contingent upon the event 
of the plaintiff's surviving his wife: 4th. And lastly, that the 
interest of Caroline L. Winslow, who survived her mother, 
passed to the plaintiff, as her heir and administrator, although — 
she died before she arrived at the age of 21 years. ; 
In respect to the first point, we are of opinion that all the chil- 
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dren of Mrs. Winslow, living at the death of the testator, took a 
contingent interest in the estate devised to her for life. If 
there had been no contingency, by which their interests might 
be defeated, they would have taken vested remainders in the 
real estate, however the rule may be as to the personal estate, as 
to which it is not necessary to express an opinion ; for unquestion- 
ably the children’s interests before the death of their mother 
were contingent, both in the real and personal estate. But the 
question is not what their interests then were, whether vested or 
_ contingent, absolute or conditional, but whether they took any 
interest before the death of their mother. And we think they 
did. All the children were living at the decease of the testator, 
so that there is no question as to any claims of after-born chil- 
dren. ‘The testator, we think, must have intended to provide for 
all the children, and this intent is expressed with sufficient clear- 
ness and certainty in the language of the will. The words are, 
“af she ” (Mrs. Winslow) “ shall die in the life time of her said 
husband, then to hold said seventh part in trust for her children.” 
This must undoubtedly mean all her children; and, but for the 
subsequent clause, we think there could be no doubt as to the 
true meaning and construction of the will. But we consider this 
clause of the will as intended merely to fix the time or times 
when the children should respectively be entitled to the posses- 
sion of the devised property ; and in no other respect to limit or 
affect the construction of the devising clause. It has been 
argued by the defendants’ counsel, that this last clause was in 

tended as a description of the children who were to take on the 
death of their mother, and that none could take who were not 
designated by that description ; so that no child could take any 
interest under this will, unless he or she were living at the de- 
cease of the mother, and unless he or she should attain the age 
of 21 years. But we think such a construction would be incon- 
sistent with the previous devising clause, which gives the estate 
to the children generally ; which must mean all the children, and 
which is equivalent to a gift to them nominatim, so far as to show 
that they were all the intended objects of the testator’s bounty. 
In ascertaining the intention of the testator in this respect, t ‘s 


376 SUFFOLK AND NANTUCKET. 


Winslow v. Goodwin & others. 


immaterial whether the remainder to the children was vested ot 
contingent ; and in this view the case of Emerson v. Cutler, 14 
Pick. 108, is directly in point. In that case the testator gave a 
portion of his estate, real and personal, to his children, to be 
equally divided between them, and to be distributed to them as 
they should respectively arrive at the age of 21 years, and not 
before ; and his executors were authorized to receive the rents, 
income, and interest of the said portion of his estate, real and per- 
sonal, and to apply the same, or such part thereof as they should 
judge necessary, to the support and education of his children, un- 
til they respectively should arrive at the age of 21 years. 

The plaintiff in that case married one of the daughters, who 
died before she arrived at the age of 21 years; and the court 
held that he, either in his own right as husband, or as adminis- 
trator of his deceased wife, was entitled to his wife’s share in 
the personal estate. There is no material distinction between 
that case and this, as to the question now under consideration. 
By the devising clause, the testator in the present case gave 
to Mrs. Winslow’s children a portion of his estate, if she should 
die in the life time of her husband. And by this clause he un- 
doubtedly intended to include all her children ; and we are of 
opinion, that by the subsequent clause he only intended to give 
directions as to the time when the trust should cease, and the 
children should be entitled to possession of their shares in the 
property devised. This clause is not to be considered as a con- 


dition to the vesting of the children’s shares ; for if it were, then _ 


the shares of the minor children living at the decease of their 
mother, and who died before they arrived at the age of 21 years, 
would not go to their issue or representatives ; and such is the 
argument maintained by the defendants’ counsel. But we think 
it very clear, that on the death of Mrs. Winslow, the shares of the 
minor children vested in them absolutely and unconditionally 
The legal estate, it is true, continued in the trustees, but the 
equitable estate, the whole use and benefit thereof, vested in the — 
minor children. It is said that there is no provision in the will 
authorizing the trustees to pay or convey to the representatives 
of any deceased child. But suppose that the direction had been — 
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confined to the minor children as to the time when they should 
be entitled to possession, and nothing had been added as to 
the time when the other children were to come into posses- 
sion ; could it be contended that they would be excluded from 
taking the shares of the devised property expressly given them 
by a prior clause in the will? Certainly not; and so, in the pres- 
ent case, the omission to mention the representatives of such 
children as might die before their mother, will not defeat their 
claims, if they are otherwise sustained by the rules of law. 

2d. In respect to the second question, we are of opinion that 
the children took their shares in severalty, and not jointly. On 
this point, the decision in Emerson v. Cutler, before cited, is con- 
clusive ; and all the authorities concur in the rules of construction 
in such cases. 

3d. As to the third question, there are some conflicting decis- 
ions, but the law we think has long been well settled. 

On the part of the defendants, it is contended that the children’s 
interests in the estate devised to their mother being contingent, 
no one of them could take who was not living at the time the 
contingency happened. On the other hand, the plaintiff con- 
tends that all the children took interests in the estate devised, on 
the death of the testator, which, although contingent, were never- 
theless transmissible to their representatives. And this doctrine, 
as to the transmissibility of contingent interests, in both real and 
personal estates, seems to be fully sustained by the English 
authorities. 

“In general,” says Fearne, “it seems, that contingent inter- 
ests pass to the realor personal representatives, according to the 
nature of such interests, as well as vested interests, so as to en- 
tile such representatives to them when the contingencies - 
happen.” Fearne, (7th ed.) 364. That this has long been the 
established law of England appears very clearly by the cases 
cited. Before the case of Pinbury v. Elkin, 1 P. W. 563, there 
had been, it seems, some conflicting decisions, which were taken 
into consideration in the decision of that case. There, one pos- 
sessed of personal estate gave the same to his wife; provided 
that if she should die without issue by the said testator, then, 
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after her decease,'£80 should remain to the testator’s brother. 
The brother died in the life time of. the widow, who afterwards 
died, leaving no issue; and it was held, that the brother’s exec- 
utor was entitled to the legacy. Lord Chancellor Parker, in that — 
case, said it was true, that in Swinburne on Wills, 461, 462, 
“some cases were put which seemed to import the contrary ; 
but those cases ‘were so darkly put, and with so many inconsist- 
encies, as to be well overbalanced by the opinion of Lord Not- 
tingham, in 2 Vent. 347, where a man devised £100 to A. at 
the age of 21 years, and if A. died under age, then to B. B 
died in the life time of A., and afterwards A. died under age, yet 
decreed that the executors of B. should have this £100.” The 
decisions in both these cases were approved by Lord Talbot, in 
King v. Withers, Cas. Temp. Talb. 117, and by Lord Hardwicke, 
in Chauncy v. Graydon, 2 Atk. 616. The principle, as there 
laid down by Lord Hardwicke, is, that “ where either real or 
personal estate is given upon a contingency, and that contin- 
gency does not take effect in the life time of the first devisee, yet, 
if real, his heir, if personal, his executor, will be entitled to it.” 
The same principle is again laid down by Lord Hardwicke, in 
Hodgson v. Rawson, 1 Ves. sen. 46; and again in Medlicot v. 


Bowes, 1 Ves. sen. 208. These decisions are approved and con- __ 


firmed by Lord Thurlow, in Barnes v. Allen, 1 Bro. C. C. 181. 
In that case there was a devise of personal estate to the testa- 
tor’s wife for life, and if she should die without issue living at 
her death, to his two brothers, or if one of them should be dead, 
to the survivor. They both died in the life time of the wife ; 
and it was held that the legacy to the brothers was so vested in 
right, notwithstanding the contingency, as to go to the represent- 
ative of the survivor; and the same point was again decided 


in Devisme v. Mello, 1 Bro. C. C. 537. The law on this point — 


was recognized as fully settled, in Jones v. Roe, 3 T. R. 88 
_ The question was, whether an executory devise were devisable; 


and it was decided that it was. It was admitted, by the coun- _ 


sel who,maintained the negative, that such a contingent interest 


was transmissible, and that a mere right of entry, whereby a "9 


party might by entry for condition acquire an estate, was de- 
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scendible But the argument was, that a mere possibility was 
not assignable at law, and consequently not devisable. But the 
court held clearly that executory devises were transmissible and 
devisable ; that they were not mere possibilities, but in the nature 
of contingent remainders ; and that there was no doubt but 
that such estates were transmissible and consequently devisable. ° 
Buller, J. says, that such an interest is descendible, “ because 
the person taking it has an interest in the lands, which is known 
to the law;” and that “the cases on this subject have been 
uniformly determined in the same way for nearly fifty years 
past.” And Lord Kenyon says, in the close of his opinion, “TI 
sincerely hope that this point will be now understood to be per 
fectly at rest.” And so it seems to have remained ever since, 
From these and numerous other authorities cited by the 
plaintiff.’s counsel, it is manifest, that the rule, as laid down by 
Fearne, has long been settled as the Jaw of England. The 
principle is, that a contingent interest either in real or personal 
estate may so vest as to be transmissible to the heir, or executor, 
or administrator of the person to whom it is given, if he should 
die before the contingency happens. It is objected by the defend- 
ants’ counsel, that there is an important qualification of this rule, 
that where the existence of the devisee of a contingent interest 
at some particular time by implication makes a part of the contin- 
gency, and enters into it, the contingent interest cannot descend. 
This is undoubtedly true ; and upon the construction of the will 
contended for by the defendants’ counsel, namely, that the devise 
was limited to the children living at the death of their mother, 
the objection would be decisive against the plaintiff's claim to 
the shares of the two children who died before that time. But, 
for the reasons already given, we are of opinion that no such 
implication can be deduced from the language of the present 
will. All the children, by the devising clause, were manifestly 
the intended objects of the testator’s bounty ; and it cannot be 
implied, from the subsequent clause, that he intended that the 
issue of such of the children, as might die in the life time of the 
mother, should not take the shares devised to such deceased 
children, which would be the effect of the defendants’ construc- 
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tion of the will. Nothing but the clearest manifestation of 
such an intention would justify such a construction. 

But the defendants’ counsel rely principally on several cases 
in our own reports, by which it is contended, that however the 
law on this point may be in England, it has been settled in this 
Commonwealth, that a contingent remainder, before the contin- 
gency happens, is not transmissible to the heir or representatives 
of the remainder-man. But from the reports of these cases, it 
does not appear that the question under consideration has ever 
been argued by counsel or considered by the court. And in only 
one of the cases cited is it involved in the decision. That is the 
case of Denny v. Allen, 1 Pick. 147. The will, in that case, 
was very similar to the one now under consideration. ‘The tes- 
tator gave the use and improvement of his real estate to his wife 
during her life, and the reversion to and among all the children of 
his brothers and sisters. And his personal estate he bequeathed 
to trustees, in trust for the use of his wife during the time she 
should remain his widow ; but if she should survive her brother 
Joshua Henshaw, then it was to become her absolute property ; 
and in case of her marrying again, or dying before her said 
brother, then the personal estate was thereupon given to and 
among all the children of his brothers and sisters. In a codici 
he afterwards adds, “my will and meaning is, that in case any 
of my real and personal estate should remain undisposed of aftea 
my wife’s decease, that the same be equally divided between 
my nephews and nieces.” The court held, on the authority of 
Dingley v. Dingley, that the nephews and _ nieces, living at the 
decease of the testator’s wife, and the heirs of those who had diec 
before, were entitled to their respective shares of the real estate - 
but that with respect to the personal estate, only those nephews 
and nieces were entitled, who were living at the death of the 
wife. According to the report, it was observed by the court, that 
‘the general principle to be extracted from the cases in the 
books is, that when the devise is to take effect upon a future 
event, it shall be considered that the testator had in view all those 
of the class to which he intended his bounty, who should be capa- 
ble of taking when the event happens.” It is difficult to ascer 
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tain, from this short and imperfect report, what were the grounds 
of this decision. If it was decided upon the supposed intention 
of the testator, there seems to be no good reason why the same , 
persons should not be entitled to the personal as well as the real 
estate ; for the codicil disposed of both in the same words. 

If however it was decided on the distinction between the 
other clauses in the will, the remainder of the real estate being 
vested, and that of the personal estate being contingent, then it 


‘seems clear that the question, as to the transmissibility of a con- 


tingent remainder or executory devise, was not argued or sug- 
gested in the argument of the cause; and it is not surprising 
that it should have been overlooked by the court. Most cer- 
tainly the court did not intend to overrule the numerous English 
cases on this point; for if they had so intended, unquestionably 
the principle would have been fully discussed, and the reasons 
therefor assigned. So far from intimating any such intention, 
the court profess to decide the case on a “ principle extracted 
from the cases in the books.” In regard to the present ques- 
tion, therefore, the decision in that case can have but little 
weight. And in all the other cases, cited by the defendants’ 
counsel, this question is not decided nor raised. Some reliance 
is placed on a dictum of Chief Justice Parsons in Dingley v. 
Dingley, 5 Mass. 537, which is repeated in another case. ‘This 
dictum however is not supported by the English authorities 
cited by the plaintiff ’s counsel, and the case of Shattuck v. Sted- 
man is directly opposed to it. In that case, the testator be- 
queathed to his niece the interest of $1000 during her life, and 
at her decease the principal sum to be equally divided among 
her children, and payable to them at the respective ages of 2] 
years with interest. A son of the niece survived the testator, but 
died before his mother. And it was held that he took a vested 
legacy. But the dictum of Chief Justice Parsons is not material 
in the present case. He says, that in such a case the legacy 
would be contingent, so as to let in after-born children ; but he 


- does not say or intimate, that if one of the devisees of a remain- 


der of a chattel, after a devise to another for life, should die 
before the devisee for life, his share would not go to his execu 
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tor or administrator. The question is not whether by the devise 
to the children of Mrs. Winslow they took a vested or a contin- 
gent remainder, for undoubtedly the remainder to them was con- 
-tingent before the death of their mother, so that the law, as laid 
down by Chief Justice Parsons, has no application to the ques- 
tion now under consideration. The decisions of the court in 
Dingley v. Dingley, and in Shattuck v. Stedman, are authori- 
ties in support of the plaintiff’s counsel’s construction of the 
will in the present case. 

In the case of Blanchard v. Brooks, the question was whether 
a contingent remainder would pass by way of estoppel by a deed 
of conveyance with warranty. The question now under con- 
sideration was not raised or alluded to in the decision of that 
case. It was declared, it is true, that a contingent remainder 
was not assignable at law, except by way of estoppel. But it. 
is well settled, that a possibility coupled with an interest is 
assignable in equity, and is devisable and transmissible, as clearly 
appears by the authorities already cited. 3 T. R. 88. Fearne, 
(7th ed.) 369. 

In Emerson v. Cutler, 14 Pick. 108, it was held that the 
~ devise of the real and personal estate to the testator’s children, 
after the decease of their mother, gave a joint interest in the per- 
sonal estate, and so the survivors took the whole on the death 
of one of the children. In Dizon v. Picket, 10 Pick. 517, the 
devise was to the testator’s wife for life, and afterwards to all 
her children who should be living at her decease ; and the case 
of Hancock v. Hancock was decided on a similar devise. 

From the examination of these authorities, it will be perceived 
how little ground there is for maintaining that the law of this 
Commonwealth, as to the question under consideration, has 
been settled in opposition to the law-of England. There is no 
case but Denny v. Allen, 1 Pick. 147, from which any such 
inference can be made; and the decision in that case, for the 
reasons already given, must have little weight against the cur- 
rent of the English authorities, on a question which was only 
incidentally involved, and which does not appear to have been 
arcued or deliberately considered. Notwithstanding that case, 
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- therefore, we consider the law, as laid down in the English 
cases cited, to be the unquestionable law of this Commonwealth ; 
and it is clearly confirmed by our statutes of descent and dis- 
tribution. 

By St. 1805, c. 90, $ 1, it is provided “ that when any per- 
son shall die seized of any lands, tenements, or hereditaments, 
or of any right thereto, or entitled to any interest therein, in fee 
simple, or for the life of another, not having lawfully devised 
the same, the same shall descend,” &c. In the second section, a 
similar provision is contained in respect to personal property. 
These provisions are reénacted in the Rev. Sts. c. 61, $ 1, and 
c. 64, $ I. 

In the case of Cook v. Hammond, 4 Mason, 467, it was de- 
cided, after a very able discussion of the question as to the con- 
struction of the first provision in the St. of 1805, c. 90, that 
remainders and reversions, vested by descent in a person who 
may die intestate, descended to his heirs, in the same manner 
as estates in possession. No question was raised, in that case, 
as to contingent remainders and executory devises. But the 
statute makes no distinction between vested and contingent 
remainders ; and there seems to be no reason for any such dis- 
tinction, especially as no distinction in the law existed before 
the statute. The language of the statute is unambiguous. If 
an intestate is entitled to any interest in real or personal estate, 
vested or contingent, it will pass by force of the statute to his 
heirs or administrator, in the same manner as estates in pos- 
session. 

As to the remaining question, we think there can be no doubt 
that the plaintiff is entitled to the share of Caroline L. Winslow, 
who survived her mother. On the death of the mother, as 
before remarked, the equitable estate vested in the minor chil- 
dren; the legal estate being in the trustees for their support 
and education until they should respectively arrive at full age. 
Their arriving at that age is not a condition, or the contin- 
gency, on which their shares were to vest, but is the time des- 
ignated when the trust was to cease, and they to become entitled 
to possession. 
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We are therefore of opinion, upon the whole matter, that 
the plaintiff is entitled to the shares of his three children 
who have died without issue, and that a decree: in his favor 
is to be entered accordingly. 


—_—— 


Ratew W. Howman vs. ANprew L. Kine. 
! 


Where a plaintiff alleged in his declaration that the defendant undertook to com- 
mence and prosecute a suit against A., in Georgia, for the recovery of a debt duc 
from A. to the plaintiff, but so carelessly made a writ and instituted a process 
against A., that no judgment could be recovered against him, whereby the plain-. 
tiff wholly lost said debt; it was held, that the plaintiff might amend his declara- 
tion, by filing a new count, alleging that the defendant issued a writ against A., 
and procured an order for attaching his property to be issued by a magistrate hav- 
ing no authority, and caused a defective attachment bond to be prepared and ex- 
ecuted in behalf of the plaintiff; in consequence of which, the superior court of 
Georgia dismissed the attachment of A.’s property, made on said writ, whereby the 
plaintiff lost said debt. 

In the trial of an action by jury, when the claim or defence of a party depends on 
the construction of a statute of another State, the question of the construction given 
to the statute in that State is to be decided by the jury. 


Tuts was an action of assumpsit, commenced at the October 
term of the court of common pleas, 1841. The declaration ori- 
ginally contained three counts; the first for money had and re- 
ceived, and the second on an account annexed, for goods sold 
and delivered, and for board. The third count averred that the 
defendant, on the 28th of March 1840, at Brunswick in the 
State of Georgia, in consideration that the plaintiff would retain 
and employ him, as an attorney and counsellor of the courts in 
said State, to collect certain debts due to the plaintiff, and par- 
ticularly to commence, conduct and prosecute an action against 
the firm of Hopkins & Stockton, for the recovery of $814°65, 
due to the plaintiff from said firm, for a reasonable reward to 
be therefor paid by the plaintiff, undertook and promised the 
plaintiff to institute said action in a skilful and diligent manner ; 
that the plaintiff, confiding in said undertaking and promise, did 
retain and employ the defendant to make a writ against said 
Hopkins & Stockton, and to prosecute and conduct said action 
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on the terms aforesaid ; and the defendant accepted said retainer 
and employment, and afterwards, under and by virtue thereof, 
made a writ of attachment and commenced an action for the re- 
covery of said sum of money, due from said Hopkins & Stock- 
ton to the plaintiff; and though the defendant ought to have 
instituted a process on which the property of said Hopkins & 
Stockton might have been attached, and judgment recovered 
against them, and might have so done, if he had used due dili- 
gence and care in preparing said writ, and taking care that the 
‘same was tested by the proper authority, or judge, or justice of 
the peace, and as the laws of Georgia require ; yet he did not 
make a sufficient writ, or institute such an action as would ena- 
ble the plaintiff to obtain judgment thereon; but so carelessly 
and negligently made said writ and instituted said action, that 
although property of said Hopkins & Stockton was attached, 
and said debt would have been secured and realized, if said writ 
chad been properly made and tested, vet the defendant did not 
make such a sufficient writ, nor institute such process or action 
in which judgment could be recovered, but the sum of money 
aforesaid was wholly lost by the plaintiff, by and through the 
carelessness and negligence of the defendant, as aforesaid. 

At the return term, the plaintiff had leave to amend his 
declaration, by filing a certain new count, and thereupon filed 
the same, without any objection then made by the defendant. 
In this count, the plaintiff set forth with particularity the meas- 
ures pursued by the defendant in causing an attachment to be 
marie of said Hopkins & Stockton’s property, the dismissing of 
thai attachment by the superior court of Georgia, for the causes 
ws ch are hereinafter stated in the report of the trial. 

At the time of the trial in the court of common pleas, October 
term 1842, the defendant’s counsel objected to the new count, 
on the ground that it was for a new cause of action; the third 
count charging the defendant with issuing such a writ and insti- 
tuting such an action, that the plaintiff could not obtain judg- 
ment; and the new count setting forth the facts, and charging 
two defaults, viz. the obtaining of an order of attachment from 
an inferior magistrate, and the writing of a defective ond. 
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This objection ‘was overruled. The plaintiff then offered evi- 
dence tending to prove the correctness of the account annexed 
to the writ. It was also proved or admitted, that the defend- 
ant, at the time alleged, was a practising attorney in Brunswick, 
in the State of Georgia; that he was employed by the plaintiff, 
and undertook to collect the said debt of the plaintiff against 
Hopkins & Stockton; that he caused proceedings to be insti- 
tuted, and an attachment to be made of their property, sufficient 
to secure said debt; that said attachment was dismissed by the 
superior court of Georgia, and that said debt was thereby wholly 


lost, because the order, purporting to authorize said attachment, _ 


was issued by a judge of the inferior court, returnable before the 
superior court, and because the penal sum in the bond given on 
that occasion was less than double the sum sworn to be due to 
the plaintiff, when, by statutes of Georgia, the penal sum of such 
bond is required to be not less than double such sum, (See 
Prince’s Digest of the Laws of Georgia, (2d ed.) 30, 31, 40, 41, 
42.) 

Evidence was also given, tending to prove that the defendant 


prepared all the papers in that case, viz. the original petition or q 
statement of the plaintiff’s claim ; the affidavit of debt, sworn to — 


by the plaintiff's agent; and the aforesaid bond ; that the defend- 
ant directed from whom the order for the attachment should is- 
sue; and that it was usual and according to the practice in 
Georgia, for attorneys, when they undertake the collection of 
debts, to attend to these preliminary matters, and to prepare 
the necessary papers. : 

A copy of all these papers and of all the proceedings, the 
judgment of the supetior court of Georgia, dismissing said attach- 


ment, and so much of the statutes of Georgia on this subject as 
either party deemed material, were read to the jury. The dep- — 
ositions of distinguished practising lawyers in Georgia, relating 
to the practice of the law in that State, and the construction given — 


to the statutes regulating attachments, were also read. 


The court instructed the jury, among other things, that if the 


defendant had erred in a doubtful matter, or had mistaken the 


true meaning of a statute which was of a doubtful construction, ~ 


a 
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he would not be liable for a loss, if one should be incurred there- 
by. But if the plaintiff had suffered a loss by reason of the want 
of the exercise of reasonable care, diligence and skill on the part 
of the defendant, or by reason of his gross negligence in a matter 
in which he had undertaken to act, he was liable in damages. 

The counsel for the defendant moved the court to instruct 
the jury, as matter of law, that a judge of the inferior court had 
authority, by the laws of Georgia, to issue an attachment return- 
able to the superior court; and also that though the statute of 
Georgia does require that the bond be given in a penal sum at 
least equal to double the sum sworn to be due, yet that the attor- 
ney who prepared such bond for the plaintiff’s agent to sign 
was not liable; but that the magistrate or judge who took 
such defective bond was alone liable for its defects. The court 
refused to give such instructions; but, on the first point, in- 
structed the jury, that the authority of the magistrate, by the 
laws of Georgia, was a question for them to determine, upon the 
evidence in the case ; and on the second point, that though the 
magistrate or judge who received such bond might be liable — 
a question not then before them —yet if they were satisfied, 
from all the evidence in the case, that the defendant did not use 
_ reasonable care in preparing the bond aforesaid, he would be li- 
able, if that was a part of his duty as an attorney — of which the 
jury were to judge from the evidence ; and that he would also 
be liable for the want of reasonable care in any other part of the 
said business. . 

The jury returned a verdict for the plaintiff, and the defend- 
ant alleged exceptions to the decisions and instructions of the 
court. | ‘ 

J. P. Rogers, for the defendant. 

- Washburn, for the plaintiff. 

Wipe, J. We think it quite clear, that the exceptions 
taken by the defendant’s counsel in this case cannot be sus- 
tained. The new count, filed by leave of court, was not 
founded on any new cause of action. It only set out the 
alleged negligence of the defendant more fully than it was 
alleged in the first count; and suck amendment was unques- 
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tionably allowable, and would have been before the Rev. Sts. 
c. 100, $ 22, which authorize the court to allow amendments 
‘in substance as well as form, in the pleadings in any civil 
action, before judgment rendered. 

It is equally clear, that the instructions given to the jury were 
entirely correct, and that the instructions which the defendant's 
counsel requested to be given could, on no principle of law, 
be sustained. The court was requested to decide authorita- 
tively what was the law of the State of Georgia, as to the mat- 
ter in issue between the parties. This the court declined to do; 
and the question was left to the jury to decide, as a fact, with 
such instructions to assist them in ascertaining and applying the 
law, as were deemed proper, and to which there is no objection. 
That foreign laws, whether written or unwritten, are to be 
proved as facts, is well established; the only difference is as to 
the mode of proof. Mostyn v. Fabrigas, Cowp. 174. Male v 
Roberts, 3 Esp. R. 164. Millar v. Heinrick, 4 Campb. 155 
Haven v. Foster, 9 Pick. 1380. And the same rule of law ig 
applicable to the construction of foreign statutes. The question 
for the jury to decide was, what had been the construction — 
given to the statute, as to this case, by the court in the State — 
of Georgia; for this case is to be decided in the same mannet — 
as it would be decided if it had been commenced and tried in 
that State. 

Exceptions overruled. 


Anprew C. Davison vs. ANDREW JoHonnot & another. 


. 


j 4 

' The legislature has power to authorize the guardian of a person non compos mentis — 
to sell a part of his ward’s rea] estate, and apply the proceeds to discharge incum- — 
brances on other parts thereof. And notice need not be given to the ward before 
granting such authority to his guardian. 

Where a party, who has due notice of an application to the probate court to pleas 4 
him under guardianship as a person non compos mentis, attends the court and re- — 
sists the application, and the court, aiter the hearing, adjourns the case from time — 
to time, it is not necessary to the validity of a decree adjudging him to be non © 
compos mentis, and appointing a guardian ever him, that notice should be again — 
given to him before passing such decree. 
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Writ or entry to recover lands in Boston. 

At the trial, the demandant produced a deed from Amos 
Sumner, dated June 7th 1823, duly executed and recorded, by 
virtue of which, it was admitted by the tenants, he became 
seized and possessed of the demanded premises, and continued 
so seized and possessed until the 10th of May 1836. 

The tenants, to maintain their title to the demanded prem- 
ises, showed that they were heirs of Nancy Edwards, and pro- 
duced the deed of William T. Spear, dated May 10th 1836, exe- 
cuted in due form and recorded, wherein said Spear conveyed 
said premises to said Nancy, reciting therein that he conveyed 
the same as probate guardian of Davison, the demandant, by 
virtue of a resolve of the legislature of this Commonwealth, 
passed on the 16th of April 1836. A copy of the resolve was 


annexed to said deed, and was as follows: ‘“ Resolved, that 


William T. Spear, guardian of the person and estate of Andrew 
C. Davison, an insane person, is hereby authorized to sell the 
real estate of said Davison, situate in Pleasant Street, in the 
city of Boston, and appropriate the proceeds to the payment of 
incumbrances upon another estate of said Davison, situate in 
Washington Street in said Boston: Provided, however, that 
said Spear shall, before said sale, file in the probate office of the 
county of Suffolk a bond, with sureties to the satisfaction of the 


judge of said court, that the proceeds of said sale shall be first 


applied to the discharge of all incumbrances on said estate in 
Washington Street, and then to the benefit of said ward, and 
be accounted for according to law.” 

The tenants also showed that said Spear filed a bond, which 
was approved, as required by the resolve. “And to show that he 
was duly appointed guardian of said Davison, the tenants pro- 
duced the records of the proceedings of the court of probate for 
said county, and the proceedings of the mayor and aldermen of 
the city of Boston ; viz. the representation of Nathaniel Dear- 
born, made to said court October 28th 1833, that said Davison 
was “a person non compos mentis, and incapable to take care of 
himself,” and a request that inquisition thereof should be made 


and a guardian appointed ; a decree of said court on the same 


30 * 
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day, that inquisition thereof be made by the mayor and alder- 
men of the city of Boston, and that a warrant be issued to them 
accordingly ; a warrant directing inquisition thereof by said 
mayor and aldermen; an order of said mayor and aldermen, of 
the same date, that notice be given to said Davison to appear 
before them on the 4th of November 1833, to show cause, &c. ; 
a copy of their record, stating that notice had been served on 
him and that he did not appear; a return of said warrant 
to the mayor and aldermen, dated November 11th 1833, in 
which they “adjudge that the said Davison is non compos mentis, _ 
and incapable of taking care of himself;” an order, issued by — 
said court on the 18th of November 1833, reciting the result of — 
said inquisition, and directing that an attested copy of said 
order should be served on said Davison, fourteen days at least 
before the 9th of December 1833, that he might be present on 
said day and show cause, if any he had, “why he should not 
be considered and adjudged to be a person non compos mentis, 
and liable to be put under guardianship, as such;” the return — 
of an officer on said order, that he had given an attested copy 
thereof to said Davison, in hand, on the 22d of November — 
1833; also a decree of said court, passed on the 16th of June 
1834, adjudging said Davison to be a person non compos mentis, 
&c., and appointing said Spear to be his guardian, and a letter 
of guardianship, of the same date, issued by said court to said — 
Spear. | 
In the decree appointing said Spear to be guardian, the pre- — 
vious proceedings were recited, and that said Davison appeared, — 
on the 9th of December 1833, and objected to the appoint- 
ment of a guardian over him; “ whereupon, after hearing the — 
evidence adduced by the respective parties, and fully under-— 
standing the same, the same was, from the 9th day of Decem- — 
ber, continued from time to time to this day;” [June 16th 
1834 ;] “and now it is considered and adjudged by the court — 
here, that the said Andrew C. Davison is a person non compos 
mentis, and liable to be put under guardianship as such.” 

it was proved or admitted, that said Spear received of said — 
Nancy Edwards the price for which he conveyed the demanded 
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premises to her, and that he discharged the incumbrances upon 
the demandant’s estate in Washington Street, as required by 
said resolve ; that he rendered his account to the judge of pro- 
bate, showing how he had applied the money received for the 
demanded premises; that the said Nancy went into possession, 
upon receiving her deed, and continued in possession till her 
death in February 1842; that the said Spear was discharged 
from his guardianship of the demandant, by a decree of the 
court of probate, on the 19th of June 1837; and that his pro- 
| bate bond as guardian was put in suit by the demandant, and 
"judgment recovered thereon for a balance of account, amount- 
ing to $574-94, and interest and costs, which judgment is still 
unsatisfied. 

Upon the foregoing facts appearing, the demandant insisted 
that it was not shown that he had been duly adjudged to be non 
compos mentis, nor that said Spear had been duly appointed his 
suardian. He also insisted that said resolve had no validity, 
because the legislature had no authority to pass such resolve, 
and because no previous notice thereof was given to him. 

The case was taken from the jury, by consent of the parties, 
and submitted to the court, upon the facts and documents 
shown in evidence at the trial. 

At the argument, the demandant’s counsel cited the authori- 
ties that are commented upon by the judge who gave the opin- 
ion of the court, and 13 Amer. Jurist, 79. 14 ib. 83 & seq. 
1 Kent Com. (3d ed.) 455 & seq. Bank of the State v. 
Cooper, 2 Yerg. 599. Tate v. Bell, 4 Yerg. 202. Also Jones 
v. Perry, 10 Yerg. 59, where it was decided that an act of the 
legislature of Tennessee was unconstitutional, which authorized 
the guardian of minor heirs to sell their land and apply the 
proceeds to the payment of their ancestor’s debts. 

The tenants’ counsel relied on Rice v. Parkman, 16 Mass. 
326. He also cited other cases referred to in‘the opinion of 
the court, and Kibby v. Chitwood, 4 Monr. 91. Shehan v. 
Barnett, 6 Monr. 594. Coleman v. Carr, Walker, 258. 

HA. H. Fuller, for the demandant. 

D. A. Simmons, for the tenants 


ye 
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Dewey, J. It will at once be perceived, that the present is a 
very grave question, in which we are called upon to review the 
proceedings of a coérdinate branch of the government, and to 
decide whether the legislature, in passing the resolve authorizing 
the sale of the estate of Andrew C. Davison by his guardian, 
transcended the limits of its constitutional powers. Every pre- 
sumption is to be made in favor of its validity ; and if our exam- 
ination of the question shall result in only raising doubts in our 
minds whether it be constitutional, it will be our duty to per- 
mit the resolve to have its full force, leaving the responsibility 
with the legislature. On the other hand, if it be a plain and man- 
ifest departure from the provisions of the constitution ; if in pass- 
ing this resolve the legislature has obviously transcended the 
powers conferred on the legislative departments; it is the high 
and solemn duty of this court, charged with expounding the laws, 
to give full force and effect to the constitution as the paramount 
law to which all legislative enactments must be subservient. 

The demandant insists that this resolve is invalid: 1. Because 
it dispenses with a standing law in favor of an individual. Q. It 
is legislating for a particular case. 3. It is an act judicial in its 
nature and character. ‘Then it is contended that these objec- 
tions, if sustained, show a case where the legislature has acted — 
in violation of those limitations and restrictions contained in the 
constitution of Massachusetts, and particularly the following pro- 
visions of the bill of rights: Art. 10. ‘ Each individual of the 
society has a right to be protected by it in the enjoyment of his” 
life, liberty and property, according to standing laws:” Art. 11. 
“Every subject of the Commonwealth ought to find a certain 
remedy, by having recourse to the laws, for all injuries or wrongs 
which he may receive in his person, property or character:” 
Art. 12. “ No subject shall be deprived of his life, liberty or es- 
tate, but by the judgment of his peers, or the law of the land:” — 
Art. 80. “The legislative department shall never exercise the — 
executive and judicial powers, or either of them.” 

The counsel for the demandant has, with great diligence anid 7 
ability, called to his aid, in the enforcement of the principles — 
for which he contends, the numerous decisions which have been 
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made in the courts of our sister States upon a course of legisla- 
tion which had been somewhat freely indulged in, here and else- 
where, under the vague notion of an almost unlimited power to 
legislate for the public welfare. Thus we find acts of legislative 
bodies, granting new trials in cases pending before judicial tribu- 
nals; acts suspending the operation of statutes of limitations, 
barring actions at law; acts opening anew commissions of In- 
solvency which had been closed by the general laws ; and acts 
releasing a debtor imprisoned on execution, and discharging his 
_ body from arrest for a limited time. All these enactments, in 
some of which our own legislature has concurred, have resulted 
from a want of proper regard for those wise and salutary restric- 
tions which the framers of the constitution had imposed upon 
the powers of the legislative department. These cases have 
passed in review before the judicial tribunals, and have been de- 
clared to be inconsistent with the principles of the constitutions 
of the various States in which these questions have been raised ; 
and this course of legislation, it is understood, has been aban- 
doned. Ward v. Barnard,.and Staniford v. Barry, 1 Aik. 121, 
314. Townof Bradford v. Brooks, 2 Aik. 284. Kendall v. 
Dodge, and Mill v. Town of Sunderland, 3 Verm. 360, 507. 
Starr v. Robinson, 1 Chip. 257. Holden v. James, 11 Mass. 
396. Picquet’s case, 5 Pick. 65. Merrill v. Sherburne, 1 N. 
Hamp. 199. Lewis v. Webb, 3 Greenl. 326. Durham v. Leu- 
iston, 4 Greenl. 140. Bates v. Kimball, 2 Chip. 77. Keith v. 
Ware, and Lyman v. Mower, 2 Verm. 174, 517. 

The counsel for the demandant urges upon us, that the prece- 
dents, or judicial deisions, do not stop here, but will be found 
to go so far as to embrace the case now before the court. An 
opinion is cited of the justices of the superior court of New Hamp- 
shire, published in 4 N. Hamp. 572 —574, given in answer to 
certain questions propounded to them by the legislature of that 
State, embracing, among others, the following: £ Can the legis- 
lature authorize a guardian of minors, by a special act or re- 
solve, to make a valid conveyance of the real estate of his ward?” 
To this question, thus submitted, they reply, that the legislature 
has not constitutional power to pass such special act or resolve 
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This opinion, from so highly respectable a judicial tribunal, is cer- 
tainly entitled to much consideration. But it is to be borne in 
mind, that it is an opinion given upon an abstract question, an 
ex parte opinion, without hearing arguments, without the aid of 
the learning and talent of the bar, which so materially contribute 
tothe thorough sifting of a case, and preparing the way for a 
sound legal opinion. And we must take it in connexion with 
the opinions and adjudications of other judicial tribunals; the 
law of Massachusetts, as long expounded and practised upon ; 
and the result to which our own deliberately formed opinions 
upon the question shall lead us. 

The case of Wally’s heirs v. Kennedy, 2 Yerg. 554, cited by 
the demandant’s counsel, does not seem to apply to the general 
question here raised, but rather to an enactment restraining and 
regulating private rights in cases of judicial proceedings. 

To some extent, certainly, a different view from that taken of 
this matter by the court in New Hampshire has prevailed. 
Thus in the constitution of the State of New York, art. 7, $ 1, is 
contained the following provision: ‘ No member of this State 
shall be deprived of any of the rights and privileges secured to 
any citizen thereof, unless by the law of the land, or the 
judgment of his peers.” In the case of Clarke v. Van Sur 
lay, 15 Wend. 436, where the rents and profits of real estate 
were given to a father during life, and the remainder in fee to 
his children, a private act of the legislature, authorizing a sale of 
this estate for the purpose of furnishing support for the tenant 
for life and his children, and educating the children, was held — 
valid. The question was fully considered and ably discussed by 
Mr. Justice Bronson, in giving the opinion of the supreme court. 
This case afterwards came before the court for the correction of 
errors, and the decision of the supreme court was affirmed; — 
Chancellor Walworth and Senator Verplanck concurring in the — 
affirmance. 20 Wend. 365. a 

In the case of Estep v. Hutchman, 148. & R. 435, effect was 
given to a private statute authorizing a sale of lands by guardians. — 
See also Bambaugh v. Bambaugh, 11 S. & R.191. In Wile — 
kinson v. Leland, 2 Pet. 627, a special statute of the State of — 
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Rhode Island, ratifying and confirming the sale and conveyance 
of land; which had been made by an executor without legal au- 
thority, was held to be valid. The statutes in these cases, it 
will be perceived, were obnoxious to the same objection now 
urged against the resolve before us. They were legislating 
for a particular case, dispensing with the general standing law, 
in favor of an individual, and changing the legal title to real es- 
tate, taking it from one man and vesting it in another, without 


Judicial sentence or judgment by his peers. 


But a case more in point, as an authoritative decision, is 
that of Rice v. Parkman, 16 Mass. 326, where this court held 
that the legislature have authority to pass an act licensing the 
sale of real estate of a minor, and this notwithstanding they 
have, by a general act, delegated the same power to the judicial 
courts. ‘The opinion of the court in that case, as given by the 
late Chief Justice Parker, is full to the point in controversy. 
Tt holds that the power thus exercised is not judicial, “for it 
was not a case of controversy between party and party, nor is 
there any decree or judgment affecting the title to property. 
The only object of the authority granted by the legislature was, 
to transmute real into personal estate, for purposes beneficial to 
all who were interested therein.” It is ‘the use of a parental 
or tutorial power. It is, in fact, protecting him in his property.” 
Again ; it was there said by the court, that it was no objection, 
that the legislature had before made a general provision for 
licensing the sale of minors’ estates; nor that notice was not 
given to the minor before passing the resolve. 

Then we have’an uninterrupted course of legislation of a 
similar character, for the period of sixty four years that have 
elapsed since the adoption of the constitution which is supposed 
by the demandant to contain provisions controlling and restrain- 
ing such exercise of legislative power. It has been again and 
again said by this court, and by various judges, that the con- 
struction of the constitution, given by the legislature by a long 
continued course of legislative acts, ought to have great weight 
in the consideration of a question like the present; and is not 
to be overruled unless manifestly erroneous. The vast amount 
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of property, now held under titles derived from similar legisla- 
tive acts, should lead us to proceed most cautiously in the 
investigation of this subject, and to deal with it in a liberal spirit, 
when called upon judicially to declare that this course of legis- 
lation conflicts with the constitution, and that all the special 
acts of this character are of no validity. 

After much reflection upon the subject, we are not satisfied 
that the legislature, in passing this resolve, transcended its con- 
stitutional powers. The act was not a judicial one. The pro- 
ceeding does not deprive the party of his property. The only 
effect was to change his estate from real to personal assets; the 
legal interest in the property, or the avails thereof, being wholly 
secured for his benefit. It was an act passed by the legislature 
upon the application of Davison’s guardian, the person whom 
the law had placed as the legal representative to watch over and 
protect the interest of the ward, and must be assumed to have 
been done not adversely to his interest, but for his benefit. We 
think the same principles which were applied in Rice v. Park- 
man must be adopted here, and will govern the present case. 

The effect which has been judicially given to other legislative 
acts, equally or more obnoxious to the objection of being in 
_ violation of the same provisions of the constitution, is also a fit 
subject for our consideration, in deciding the present case. 
Thus it has been held, that the legislature may constitutionally 
enact laws to render valid and legal the doings of public offi- 
cers; to confirm the acts of towns and other corporations, 
invalid for some informality; although by such enactments 
individuals may be deprived of rights previously vested. Walter 
v. Bacon, 8 Mass. 468. Patterson v. Philbrook, and Locke v. 
Dane, 9 Mass. 151, 360. The decisions as to the act of 1785, 
c. 62, $ 4; prescribing a new rule of law as to estates in joint 
tenancy, were, that although extending to past grants and 
devises, yet it was constitutional. It was said by Parsons, C. J., 
in Holbrook v. Finney, 4 Mass. 568, “there seems to be no 
constitutional objection to the power of the legislature to alter 
a tenure, by substituting another more beneficial.’ See also 
Annable v. Patch, 3 Pick. 363. Yet here was a change of tenure, 
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and it might be, in some cases, a material one to the inter 
ests of the party, whether the estate was to be held in joint 
tenancy or tenancy in common. ‘These cases tend strongly 
to show the views which have been taken by the court of ques- 
tions of this general character, and confirm us in the opinion 
that acts of the legislature are not to be set aside as unconsti- 
tutional, unless most clearly in conflict with the provisions of 
the constitution. : 
_ We have not thought it necessary to consider particularly 
one point somewhat discussed upon the argument of the case, 
viz. whether the legislature had, by the general laws of the 
Commonwealth in force at the time of passing this resolve, 
given authority to the courts, or any of them, to grant license 
to a guardian to sell real estate for the purpose for which this 
sale was authorized and made. It would seem doubtful whether 
such sale could have been authorized by the general laws; it 
being to raise money to pay off a mortgage on other real estate 
of the ward, and it not appearing that the ward was personally 
liable for the debt secured by that mortgage. It was a case at 
least of doubtful authority, and furnished so far a special reason 
_ for a particular act. But upon the authority of Rice v. Park- 
man, if it were otherwise, the result could not be affected. 
Another objection taken to the validity of the conveyance 
under which the tenants claim is, that William T. Spear was 
not the legally constituted guardian of Andrew C. Davison. 
The objection arises from the supposed want of notice of the 
proceedings in the probate court. No such objection exists 
here as was found in the cases of Chase v. Hathaway, 14 Mass. 
222, and Hathaway v. Clark, 5 Pick. 490. Here was due 
notice of the proceedings before making inquisition ;*and the 
only alleged defect in the subsequent proceedings is the want 
of notice from the probate court of the time when the decree of 
the court, upon the question on which it had fully heard all the 
parties, should be entered. We think this should not vacate 
the decree appointing a guardian. The parties interested 
should, so far as necessary, give their attendance in court, or 


take other proper means to be informed as to the time when 
34 
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judgment is to be pronounced in a case pending in court, which 
has been heard, and only awaits the decision of the judge. In 
the court of probate, it is even less necessary for the security of 
a party than in other courts, that the precise time of the enter- — 
ing of judgment should be notified to him, as the party aggrieved 
may file his appeal after the adjournment of the court; and in 
case of omission to enter it, through any accident or mistake, 
the statute gives him the further right to petition this court for 
leave to enter an appeal out of the prescribed rule in other 
cases. Whether a resolve of the legislature would be avoida- 
ble on this ground, or whether a sale by a guardian de facto, 
and who was authorized to make such sale, by the express” 
recital of his character as guardian in the resolve, would not 
be good and valid in law to vest the estate in the purchaser, 
we have not thought necessary to consider; as we are of 
opinion that Mr. Spear was legally appointed guardian to 
Davison. 
Demandant nonsutt. 


Tuomas G. Arxins vs. Garpner Cuitson & others. 


A lessor is not entitled, during the continuance of the lease, to an injunction to 
restrain the lessee from obstructing and darkening windows in the demised tene- 
ment, unless the injury will probably be irreparable, or cannot be compensated by 
damages recovered in a suit at Jaw. 

A. demised to C., for eleven years, a warehouse bounded on vacant land of S., 
“excepting and reserving unto said A. the right to stop up and build against the 
five windows in said warehouse, which front upon” S.’s land, “and also to build 
against and put timbers into the wall, on the side of said warehouse in which the 
said five windows are, at his pleasure: ” C. afterwards took a lease from S. of 
said vacant land for fifteen years, terminable by himself in ten years, and pro- 
ceeded to erect a building thereon, in contact with the wall of said warehouse 
in which said windows were. Held, that A. was not entitled to an injunction to 
restrain C from so doing. 


Tue plaintiff set forth, in a bill in equity, that he was 
‘seized in his demesne as of fee in reversion of and in a 
certain warehouse and land in Boston,” bounded on the south- 


easterly side thereof by land of Sybilla Stodder and others ; 
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that in the southeasterly wall of said warehouse were five 
ancient windows, which for more than sixty years had been, 
and still ought to remain, so that light amd air might pass 
freely over the land next adjoining the same into said windows, 
&c.; that by an indenture of lease, dated December 30th 
1841, the plaintiff demised said warehouse to the defendant, to 
hold for the term of eleven years from the Ist of January 1842; 
but that in and by said indenture, there was (among others) the 
following reservation: ‘“ Excepting and reserving unto himself, 
the said Atkins, his representatives and assigns, the right to 
stop up and build upon and against the five windows in the 
said store, which front and look upon or towards Ann Street in 
said Boston, and also to build against and put timbers into the 
wall on the side of said store, in which the said five windows 
are, at his and their pleasure, during said lease:” ‘That the 
defendant knew, when said indenture was executed, that such 
reservation was made, because the plaintiff expected to sell his 
rights and easements to the owners of the adjoining lands (Sybilla 
Stodder and others) when they should desire to build thereon ; 
and that the defendant, when he was negotiating for said lease, 
offered the plaintiff $100 per annum, for eleven years, for the 
right to obstruct said windows; but the plaintiff, having been 
offered a larger sum, did not accede to the defendant’s said 
offer; and therefore said reservation was made: ‘That after 
the defendant became possessed of said warehouse, as aforesaid, 
viz. on the 20th of April 1842, said Sybilla Stodder and others, 
by indenture of lease between them and the defendant, demised 
to him the said adjoining land, for the term of fifteen years, and 
he thereupon entered under said lease, depriving the plaintiff of 
the benefit of said lights, and obtaining the benefit thereof to 
himself, without making any compensation to the plaintiff; and 
that the defendant was about to erect, in contact with the 
southeasterly wall of said warehouse, a substantial building, 
three stories high, designed to last a long time and beyond the 
term of the plaintiff’s lease to him; thereby shutting out nearly 
all the light and air from said windows, and thus injuring the 
plaintiff’s said estate, and diminishing the value of said ware- 
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house and appurtenances, and depriving the plaintiff of his 
rights reserved by his said lease: That said lease contains the 
following covenant of the defendant: “ And the said Chilson 
covenants and agrees with and to the said Atkins, his heirs and — 
assigns, that no alterations or additions shall be made during the 
term aforesaid, in or to the same, without the consent of the 
said lessor, or of those having his estate in the premises, being 
first obtained in writing allowing thereof:” Yet that the de- 
fendant, without any such consent of the plaintiff, has prepared 
to make material alterations in the premises, by erecting said 
building and destroying said easements. Wherefore the plain- 
tiff prayed for an injunction and for relief. . 

No injunction was granted upon the filing of the bill, and 
Chilson erected the building before he made his answer. 

The defendant Chilson, in his answer, denied that he knew, 
when he received his lease from the plaintiff containing said 
reservation, that the plaintiff expected to sell his rights in regard 
to said windows to the owners of the adjoining land, when they 
should desire to build thereon; but averred that he then sup- 
posed the object of the reservation was, to prevent controversy 
between the plaintiff and defendant, if the plaintiff should buy 
the adjoining land and build thereon. He also denied that he 
offered the plaintiffany thing for his said rights, after he agreed 
to hire said warehouse. He averred that he was informed, 
after he took said lease from the plaintiff, that the owners of the 
adjoining land were about to let it, and have a stable built on it, 
and that he hired it for the term of fifteen years from May 1st 
1842, terminable by himself at the end of ten years, to prevent 
the erection of a stable; that he had erected thereon such a 
building as the plaintiff had, in his bill, alleged the defendant was 
about to erect, so as to cover said windows ; but he denied that 
said building was an addition to said warehouse or an alteration 
thereof, or that the windows were ancient windows, or were of 
any use for the purpose of furnishing light or air to said ware- 
house, as the same was abundantly supplied with light and air by 
other windows. He averred that said windows were originally — 
put into a building erected for a dwelling-house; that the plaintiff 
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converted said building into a warehouse, lighted on the north 
and south by other windows, and covered the windows in ques- 
tion with iron covers; that the defendant, when he entered into 
said warehouse, placed shelves across said windows, for the 
purpose of putting his goods thereon; and that the plaintiff, 
though well knowing that the defendant was so placing said 
shelves, made no objection thereto. 

The defendant Chilson further averred, that if the plaintift 
had any easement for air and light in said windows, it was only 
a reversionary interest, after the expiration of said defendant’s 
lease, and that the plaintiff could not be injured, during the 
continuance of the lease, by the building erected by said defend- 
ant. He also averred that the plaintiff’s estate was increased 
in value by reason of the erection of said building. 

Sybilla Stodder and others were made parties to the bill, as 
defendants, and filed a joint answer which need not be here 
set forth. 

Evidence was taken as to the windows being ancient, &c. 

B. R. Curtis, for the plaintiff. The exception and reserva- 
tion, in the indenture, of the plaintiff’s right to stop up and build 
against the windows, amount to a covenant by the lessee that 
_ the lessor shall enjoy the rights reserved without interruption 
by the lessee. Cole’s case, 1 Salk. 196. S. C. by name of 
Bush vy. Calis, 1 Show. 388. Stevinson’s case, 1 Leon. 324. 
Russel v. Gulwel, Cro. Eliz. 657. Duke of St. Albans v. Ellis, 
16 East, 352. Seddon v. Senate, 13 East, 68. And the 
lessee’s covenant is express, that no alteration, &c. shall be 
made without the plaintiff's written consent. A court of equity 
will interpose by injunction to prevent a lessee from doing what 
he has covenanted not to do. Barret v. Blagrave, 5 Ves. 555. 
De Wilton v. Saxon, and Drury v. Molins, 6 Ves. 106, 328. 
Ward v. Duke of Buckingham, cited in 10 Ves. 161. Mayor 
of London vy. Hedger, 18 Ves. 355. Douglass. v. Wiggins, 1 
Johns. Ch. 435. Barrow v. Richard, 8 Paige, 351. 

Relief should be granted by injunction, to prevent multiplicity 
of actions. Hanson v. Gardiner, 7 Ves. 310. Livingston v. 
Livingston, 6 Johns. Ch. 497. The plaintiff, as reversioner, may 
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maintain an action at law for the injury set forth in his bill — 
Bower v. Hill, 1 Bing. N. R. 555. Back v. Stacy, 2 Russell, 
121. Com. Dig. Action upon the case for a Nuisance, B. 
Fletcher & Sewall, for the defendants. The English law, as to 
window lights, has not been adjudged to be in force in this Com- 
monwealth, though it seems to have been recognized in Story v. 
Odin, 12 Mass. 157, and Rev. Sts. c. 60, $$ 27, 28. It was not 
till since the American revolution, that the English courts held 
that an action would lie for stopping windows, unless they were 
60 years old. There is no adverse possession, in most cases ; 
and the English law is not applicable to the state of our country. 
It has been rejected by the courts of some of the States. See 3 
Dane Ab. 54,55. Ingraham v. Hutchinson, 2 Connect. 597 — — 
599, per Gould, J. Parker v. Foote, 19 Wend. 309. 
The object of the plaintiff's reservation in the lease was to — 
prevent Chilson from setting up his rights against the plain- — 
tiff, if Sybilla Stodder and others should build on the adjoin- — 
ing land, or if the plaintiff should buy or hire that land, and © 
build on it. The covenant against alterations and additions ap- 
plies only to the building itself, and has not been broken by the — 
lessee. 4 
The plaintiff had abandoned or destroyed his easement in the — 
windows, if he had any, by converting the building into a — 
tenement in which the windows were not necessary, nor used, 
nor intended to be used. Gale & Whatley on Easements, 
(Amer. ed.) 257. Moore v. Rawson, 3 Barn. & Cres. 332 © 
Curtis v. Jackson, 13 Mass. 514. Nothing beyond what has 
been used is gained by prescription. Cherrington v. Abney, 2 _ 
Vern. 646. Garritt v. Sharp, 3 Adolph. & Ellis, 325. Blan- 
chard v. Bridges, 4 Adolph. & Ellis, 176. 
As neither the value nor the convenient use of the plaintiffs q 
estate is diminished by Chilson’s acts, no action would lie at 
law. Parker.v. Smith, 5 Car. & P. 438. Pringle v. Wern- 
ham, and Wells v. Ody, 7 Car. & P. 377, 410. Martin v. 
Goble, 1 Campb. 323. And if the plaintiff has a right of action 
at law, yet an injunction should not be granted, because his in- 
jury, if any, is not irreparable, but can be fully compensated by 
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a recovery of damages. Ingraham v. Dunnell, 5 Met. 118. 
Drewry on Injunctions, 245. [or the same reason, the court 
will not decree specific performance of a covenant or other con- 
tract. Jeremy on Eq. Jurisd. 424. Besides; the plaintifi’s 
bill is not for a specific performance. It does not mention the 
reservation as a covenant not to build against the windows, and 
therefore Chilson made no answer to such matter, 

Dewey, J. The plaintiff relies upon two distinct grounds, 
either of which, he insists, will authorize and require the court 
to grant the injunction prayed for. 

Ist. It is contended that he may maintain his bill upon the 
right acquired by the principles of the common law, as held in 
England, by force of which twenty years’ adverse use of light 
and air gives to the possessor an easement of a perpetual char- 
acter. The defendant denies this position to be well maintained 
in the present case, either by the facts or the principles of law as 
held in this Commonwealth. In relation to the rules of law, it 
is urged by the defendant, that the later English doctrines have 
not been sanctioned with us, and that they are not adapted to 


the state of things existing in this country, and especially are 


unsound and unreasonable when applied to the case of a mere 
use of lights, where such use might well have been enjoyed 
while yet doing nothing beyond what the owner of a tenement 
has a perfect right to do, viz. placing a window in his own build- 
ing and entirely upon his own premises ; indeed, doing nothing 
by reason of which he would subject himself to an action, and as 
to which the adjacent proprietor could only signify his dissent by 
the unneighborly act» of erecting a wall or other obstruction 


sufficiently high to darken such window. 


This question is an interesting one; and the view taken of it 
by the counsel for the defendant seems to have been sanctioned 
by the courts of the States of New York and Connecticut. 

The tendency of our decisions has been the other way ; and 
the provisions of the Rev. Sts. c. 60, $$ 27, 28, may present 
this question, in this Commonwealth, in a different aspect from 
that in which it would otherwise have been considered. This 


statute provision obviates one of the strong objections against the 
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English doctrine, inasmuch as it provides a very simple mode of 
preventing the mere use of light and air from ripening into a 
right, by filing a notice in the office of the register of deeds, and 
serving a copy of the same upon the party enjoying the use of 
such light and air. But, for the reasons which I shall hereafter 
state, we have not found it necessary to consider, or express 
any opinion upon the point whether any such legal easement 
in the light and air ever vested in the plaintiff, nor whether, if it 
once attached to the plaintiff’s building, it has been subsequently 
lost by abandonment. This latter question of loss by abandon- 
ment would also have required a deliberate consideration ; but 
upon both these points no opinion is expressed by the court. 

2d. Another and distinct ground, upon which the plaintiff 
places his right to an injunction restraining the defendant from 
the erection of a building on the adjacent lot of land, is that 
arising from the relation of the parties under the plaintiff's lease 
to the defendant of the warehouse, by certain articles of agree- 
ment made on the 30th of December 1841. This lease is made 
with sundry exceptions, of which the one material to the pres- 
ent question is as follows: “The said Atkins reserving to him- 
self and his assigns the right to stop up, and build upon and 
against the five windows in said store, which front upon Ann 
Street, and to build against and put timber into the wall on the 
side of said store in which the said five windows are, at his and 
their pleasure.” 

The plaintiff contends that this lease may be properly con- 
strued to contain an implied covenant that. he shall enjoy 
all the rights reserved, free from any interruption by the les- 
see, and that the defendant may properly be enjoined to fulfil — 
this covenant. 

No doubt an injunction will lie, to restrain the lessee from vio- 
lating his covenant, in a proper case, and when it is necessary to — 
prevent irreparable mischief; as inthe cases, stated in the books, , 
of an injunction to restrain a lessee from ploughing up pasture — 
land contrary to the articles of indenture between landlord and 
tenant. Whether, in the present case, the plaintiff can raise — 
any such covenant upon this indenture, as would support an ac- 
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tion at law for the supposed breach, we do not deem it necessary 
to decide. In the view we have taken of the merits of the plain- 
tiffs case, the present bill may properly be disposed of without 
pronouncing an opinion upon this point; forif the right be only 
doubtful, or the injury complained of trivial ; if it be one easily 
compensated in damages; if there exist no immediate cause for 
_ the application of the power of the court in this peculiar mode ; 
we should be slow to grant this prayer for an injunction. How 
far this application for an injunction, founded upon this implied 
covenant, is obnoxious to any or all of these objections, I shall 
hereafter consider. ) 

When we recur to the principles upon which injunctions are 
granted in cases like the present, we shall find the doctrine to be, 
that the injury must be substantial; that it is to be abated be- 
cause it operates clearly to destroy or diminish the beneficial use 
of the house or tenement thus deprived of its accustomed light. 
and air. Upon this point, the case of the plaintiff is entirely 
without merits. He has no house, or store, or building, as to 
which he has the occupation or right of occupation, that is af- 
fected in the slightest degree by the acts of the defendant in 
darkening these windows. If they are required to give light and 
air to the warehouse, it is no private injury, surely, to the plain- 
tiff, who has demised that warehouse to the defendant, by a lease 
extending to the year 1852. ‘This is the tenement to which the 
rights, if any exist, attach ; and such is the nature of the plain- 
tiff’s interest therein. He has transferred to the defendant the 
right of occupation of the warehouse for the next ensuing eight 
years. Of course, any thing done by the defendant, in obstruct- 
ing and darkening these windows, does no present injury to the 
plaintiff, so far as the warehouse is concerned. 

But then it is said, that the plaintiff has a reversionary inter- 
est in the warehouse ; and he insists that this may avail him to 
sustain the present bill. The principle settled in Ingraham v. 
Dunnell, 5 Met. 118, bears directly upon this point. It was 
there held, that an injunction will not be granted to restrain an 
injury caused to a reversionary interest in an estate, unless such 
injury will probably be irreparable, or cannot be compensated in 
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damages recoverable in a suit at law. Now it is quite obvious, 
that the injury occasioned by the erecting of the new building 


on the adjacent lot, is not irreparable. The new building may 


at any future time be taken down by the defendant, and removed, 
without the slightest injury to his tenement. It may as easily 
be done just before the plaintiff’s reversionary right shall entitle 
him to resume the possession of the store, as at this early period. 

The plaintiff relies, apparently with more confidence, upon his 
right to maintain this bill for an injunction, as a compulsory pro- 
cess restraining the defendant under the implied covenant in the 
indenture. How stands this part of the case upon the matter of 
deprivation of the plaintiff's rights? What is the substantial 
injury? What is the deprivation of enjoyment of any right 
arising under such a covenant as is supposed, admitting the legal 
right to exist under the covenant, as claimed by the plaintiff? The 
reservation to the plaintiff was the right to stop up and build 
against the five windows in the southeasterly wall of the ware- 
house, and to insert timbers in the wall, at his pleasure. Does 
the erection of the new building on the adjacent lot constitute 
the only obstacle to the use by the plaintiff of the warehouse and 
its easements, In the manner reserved in the indenture? Sup- 
pose the new building had not been erected, or suppose it now 
prostrated by order of the court ; is the plaintiff any better able 
to use beneficially his rights reserved by the indenture? He is 
not the owner of the adjacent lot, and has no right to the use of 
it. Unless, therefore, he can go farther than to obtain an order 
of the court for abating the supposed nuisance occasioned by the 
erection of this building on the adjacent lot, and can also obtain 
a decree of the court setting aside the lease of the Stodders to 
Chilson, he can acquire the present enjoyment‘of no privilege, 
by obtaining the injunction prayed for. And further; unless the 
plaintiff can obtain a decree of the court, compelling the Stod- 
ders to convey their adjacent lot to him, he would be without the 


means or the legal right to avail himself of the reservation. The 


wrong, therefore, which the defendant has done to the plaintiff, 
in the matter of the adjacent lot, is not to be remedied by grant- 
ing the prayer for an injunction as to the erection of the build- 


roe Bray, ates 
en ae ee oe a, 


MARCH TERM 1844. 7 407 


Granite Bank v. Richardson. 


ing complained of. If any such breach of this covenant has 
occurred, it is much more properly a subject for an action at law. 
It is peculiarly a question to be settled at law, whether there is 
any such covenant, and, if so, whether there has been a breach ; 
and the injury alleged will admit of pecuniary compensation 
fully. : | 
If it be urged that it may be necessary to sustain this bill in 
favor of the reversioner, in order to prevent the alleged encroach- 
ment upon his easement from ripening into a right by adverse 
use ; it may be replied, that the provision of the Rev. Sts. c. 60, 
§ 28, on this subject, affords the plaintiff a simple and very 
economical remedy, fully adequate to the emergency. 
Bull dismissed. 


Presipent, Directors, &c. or tHe Granite Banx vs. ALBERT 
L. Ricuarpson. 


A. pledged shares in a bank as collateral security for payment of a note given by 
him to B.; After the note fell due, B. wrote to A. requesting payment, and stating 
that if payment were not made immediately, he should sell said shares: <A. did not 
pay the note, and B. did not sell the shares: The bank afterwards failed, and the 
shares became of no value. Held, in an action by B. against A. on the note, that 
B.’s omission to sell the shares constituted no defence for A. 


_ Assumpsrr on this promissory note, signed by the defendant: 
“September 14th 1840. Six months from date, for value 
received, I promise to pay the President, Directors and Com- 
pany of the Granite Bank, or order, at said bank, the sum of 
$300, having lodged, as collateral, four shares Phoenix Bank, 
Charlestown.” . 

At the trial in the court of common pleas, the defendant 
introduced a letter from the plaintiffs’ cashier, in these words: 
“ Granite Bank, September 15th 1841. Mr, A. L. Richardson: 
Sir: Your note for $300, which fell due at this bank on the 
14 (17) March last, still remains unpaid. Your immediate 
_ attention is requested to it. I am directed to say that unless it is 
_ attended to immediately, the stock held as collateral will be sold.” 
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It was shown: in evidence, that the plaintiffs had never re- 
ceived any dividends on said shares in the Phoenix Bank; that 
they had not been sold; that said bank failed in October 1842, 
and that said shares were afterwards of no value. “The 
defendant, by his counsel, George Barstow, thereupon requested 
the court to give the following instructions to the jury: rst, 
that the plaintiffs originally acquired the entire legal title to the 
four shares transferred to their name, and upon default of pay- 
ment by the defendant, were bound to apply the value thereof, 
or return the same before suit brought. Second. The plaintiffs 
having the entire legal title to the four shares on the 15th of 
September 1841, their letter to the defendant, on that day, is 
in law an election to consider the shares as their own, divested 
of any equity which then existed in the defendant, and as a 
result of such election, the plaintiffs hold for the defendant’s use 
the then value of the shares, which operates as an extinguish- 
ment of the note, to the extent of such value. Third. If the 
jury are of opinion, from the above letter, that the defendant 
had reasonable cause to believe that said shares had been sold, 
then the plaintiffs, after the date of said letter, held the shares 
at their own risk, and are not entitled to recover in this action. 
All which instructions the court refused to give, but instructed 
the jury, that the plaintiffs, upon the facts proved as aforesaid, 
were entitled to recover the full amount of said note and 
interest.” . 

The jury found for the plaintiffs, and the defendant alleged 
exceptions. 

Goodrich, for the defendant. 

Brigham, for the plaintiffs. 

Suaw, C. J. On this case, the court are of opinion that the 
instruction of the court of common pleas was right. The bank 
_shares were taken as collateral security for the payment of the 
note. It afforded the holders an additional remedy, but did not 
supersede their remedy by action. If they had a right to sell 
the shares when the note became due, they were not bound to 
do so. If they had been actually sold, and the value realized in 
cash, it might have operated as payment de facto; but not till 
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then. Rice v. Catlin, 14 Pick. 221. Middlesex Bank v. Minot, 
4 Met. 325. 

A very different rule may apply where money is advanced 
on property consigned for sale. ‘There the pledgee takes upon 
himself the duties, and may be held to the responsibilities, of 
an agent or factor, to sell the goods consigned, and account for 
the proceeds before he can require payment of the advance. 
Porter v. Blood, 5 Pick. 54. But that is a very different ques- 
tion, which it is not now necessary to decide, because here the 
plaintiffs did not take to themselves the character or duty of 
agents to sell the shares, but simply took them to hold as secu- 
rity, with perhaps a power to sell. Till such power executed, 
they were under no obligation to account for the shares. The 
remedy of the defendant was in paying his debt and redeeming 
them. 

Nor can we perceive that the letter of the plaintiffs to the | 
defendant, of September 15th 1841, made any difference in the 
relations of the parties. It was notice that they claimed a right 
to sell, and intended to sell, the shares; but until such inten- 
tion was carried into effect by an actual sale, the shares re- 
mained as they did before. The beneficial interest was in the 
defendant, subject to a mortgage or pledge to the plaintiffs. Of 
course they remained at the risk of the defendant. 

Exceptions overruled. 


—_———— 


Wituram Lorine & another vs. Crry or Boston. 


The mayor of the city of Boston caused an advertisement to be published, for about 
a week, in the daily papers of the city, stating that there had been a frequent and 
successful repetition of incendiary attempts, and offering 2 :eward, to be paid by the 
city, for the apprehension and conviction of any person engaged in those attempts. 
Held, that this was not to be regarded as an unlimited offer, continuing till it should 
be formally withdrawn, but as limited to a reasonable time _aa that it ceased to be 
an offer, after the lapse of three years and eight months. 


Assumpsir to recover a reward of $1000, offered by the 
defendants for the apprehension and conviction of incendiaries 
Writ dated September 30th 1841. 

VOI. VIL B Ys) 
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At the trial before Wilde, J., the following facts were proved : 
On the 26th of May 1837, this advertisement was published 
in the daily papers in Boston: ‘ $500 reward. ‘The above 
reward is: offered for the apprehension and conviction of any 
person who shall set fire to any building within the limits of 
the city. May 26 1837. Samuel A. Eliot, Mayor.” On the 
27th of May 1837, the following advertisement was published in 
the same papers: “ $1000 reward. The frequent and suc- 
cessful repetition of incendiary attempts renders it necessary 
that the most vigorous efforts should be made to prevent their 
recurrence. In addition to the other precautions, the reward 
heretofore offered is doubled. One thousand dollars will be paid 
by the city for the conviction of any person engaged in these 
nefarious practices. May 27 1837. Samuel A. Eliot, Mayor.” 
These advertisements were continued in the papers but about a 
_week ; but there was no vote of the city government, or notice 
by the mayor, revoking the advertisements, or limiting the time 
during which they should be in force. Similar rewards for the 
detection of incendiaries had been before offered, and paid on 
the conviction of the offenders; and at the time of the trial of 
this case, a similar reward was daily published in the news- 
papers. | 

In January 1841, there was an extensive fire on Washington 
Street, when the Amory House (so called) and several others 
were burned. The plaintiffs suspected that Samuel Marriott, who 
then boarded in Boston, was concerned in burning said build- 
ings. Soon after the fire, said Marriott departed for New York. 
The plaintiffs declared to several persons their intention to pur- 
sue him and prosecute him, with the intention of gaining the re- 
ward of $1000 which had been offered as aforesaid. They pur- 
sued said Marriott to New York, carried with them a person to 
identify him, arrested him, and brought him back to Boston. 
They then complained of him to the county attorney, obtained 
other witnesses, procured him to be indicted and prosecuted for 
setting fire to the said Amory House. And at the March term 
1841 of the municipal court, on the apprehension and prosecu- 
tion cf said Marriott, and on the evidence given and procured 
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by the plaintiffs, he was convict d of setting fire to said house, 
and sentenced to ten years’ conifnement in the state prison. 

William Barnicoat, called as a witness by the defendants, 
testified that he was chief engineer of the fire department in 
Boston, in 1837, and for several years after ; that alarms of fire 
were frequent before the said advertisement in May 1837; but 
that from that time till the close of the year 1841, there were 
but few fires in the city. ; 

As the only question in the case was, whether said offer of 
reward continued to be in force when the Amory House was 
burnt, the case was taken from the jury, by consent of the 
parties, under an agreement that the defendants should be 
defaulted, or the plaintiffs become nonsuit, as the full court 
should decide. 

Peabody & J. P. Rogers, for the plaintiffs. 

J. Pickering, (City Solicitor,) for the defendants. 

Saw, C.J. There is now no question of the correctness of 
the legal principle on which this action is founded. The offer 
of a reward for the detection of an offender, the recovery of prop- 
erty, and the like, is an offer or proposal, on the part of the 
person making it, to all persons, which any one, capable of per- 
forming the service, may accept at any time before it is revoked, 
and perform the service; and such offer on one side, and ac- 
_ceptance and performance of the service on the other, is a valid 
contract made on good consideration, which the law will enforce. 
That this principle applies to the offer of a reward to the public 
at large, was settled in this Commonwealth, in Symmes v. Fra- 
zier, 6 Mass. 344, and it has been frequently acted upon, and 
was recognized in the late case of Wentworth v. Day, 3 Met 
352. 

The ground of defence is, that the advertisement, offering 
the reward of $1000 for the detection and conviction of per- 
sons setting fire to buildings in the city, was issued almost four 
years before the time at which the plaintiffs arrested Marriott and 
prosecuted him to conviction ; that this reward was so offered, 
in reference to a special emergency in consequence of several 
alarming fires; that the advertisement was withdrawn and dis- 
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continued ; that the recollection of it had passed away ; that it 
was obsolete, and by most persons forgotten ; and that it could 
not be regarded as a perpetually continuing offer on the part of 
the city. 

We are then first to look at the terms of the advertisement, to 
see what the offer was. It is competent to the party offering 
such reward to propose his own terms ; and no person can en- 
title himself to the promised reward without a compliance with 
all its terms. The first advertisement offering the reward de- 
manded in this action was published March 26th 1837, offering 
a reward of $500; and another on the day following, increasing 
it to $1000. No time is inserted, in the notice, within which 
the service is to be done for whicn the reward is claimed. It is 
therefore relied on as an unlimited and continuing offer. 

In the first place, it is to be considered that this is not an or- 
dinance of the city government, of standing force and effect ; it 
is an act temporary in its nature, emanating from the executive 
branch of the city government, done under the exigency of a 
special occasion indicated by its terms, and continued to be 
published but a short time. Although not limited in its terms, 
it is manifest, we think, that it could not have been intended to 
be perpetual, or to last ten or twenty years, or more ; and there- 
fore must have been understood to have some limit. It was in- 
sisted, in the argument, that it had no limit but the statute of 
limitations. But it is obvious that the statute of limitations would 
not operate so as to make six years from the date of the offer a 
bar. The offer of a reward is a proposal made by one party, 
and does not become a contract, until acted upon by the perform- 
ance of the service by the other, which is the acceptance of such 
offer, and constitutes the agreement of minds essential to a con- 
tract. The six. years, therefore, would begin to run only from 
the time of the service performed and the cause of action ac- 
crued, which might be ten, or twenty, or fifty years from the 
time of the offer, and would in fact leave the offer itself unlim- 
ited by time. 

Supposing then that, by fair implication, there must be some 
limit to this offer, and there being no limit in terms, then by a 
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general rule of law it must be limited to a reasonable time, that 
is, the service must be done within a reasonable time after the 
offer made. 

What isa reasonable time, when all the facts and circumstances 
are proved on which it depends, is ® question of law. To 
determine it, we are first to conside’ .1e objects and purposes 
for which such reward is offered. ‘he principal object obvious- 
ly must be, to awaken the attention of the public, to excite the 
vigilance and stimulate the exertions of police officers, watchmen 
and citizens generally, to the detection and punishment of offend- 
ers. Possibly, too, it may operate to prevent offences, by alarm- 
ing the fears of those who are’ under temptation to commit 
them, by inspiring the belief that the public are awake, that any 
suspicious movement is watched, and that the crime cannot be 
committed with impunity. ‘To accemplish either of these ob- 
jects, such offer of a reward must be notorious, known and kept 
in mind by the public at large ; and, for that purpose, the publi- 
cation of the offer, if not actually continued in newspapers, and 
placarded at conspicuous places, must have been recent. After 
the lapse of years, and after the publication of the offer ‘ias been 
long discontinued, it must be presumed to be forgotten by whe 
public generally, and if known at all, known only to a few indi- 
viduals who may happen to meet with it in an old newspaper. 
The expectation of benefit, then, from such a promise of reward, 


must in a great measure have ceased. Indeed, every consid- 


eration arising from the nature of the case confirms the be- 
lief that such offer of reward, for a special service of this 
nature, is not u:'mited and perpetual in its duration, but musi 
be limited to some reasonable time. The difficulty is in fix- 
ing it. One circumstance, perhaps a slight one, is, that the 
act is done by a board of officers, who themselves are annual 
officers. Butas they act fer the city, which is a permanent 
body, and exercise its authority for the time being, and as such 
a reward might be offered near the end of the year, we can- 
not necessarily limit it to the time for which the same board of 
mayor and aldermen have to serve; though it tends to mark 
obi 
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the distinction between a temporary act of one branch and a 
permanent act of the whole city government. 

We have already alluded to the fact of the discontinuance 
of the advertisement, as one of some weight. It is some no- 
tice to the public that the exigency has passed, for which such 
offer of a reward was particularly intended. And though such 
discontinuance is not a revocation of the offer, it proves that 
those who made it no longer hold it forth conspicuously as a 
continuing offer; and it is not reasonable to regard it as a con- 
tinuing offer for any considerable term of time afterwards. 

But it is not necessary, perhaps not proper, to undertake to fix 
a precise time, as reasonable time ; it must depend on many cir- 
cumstances. It is somewhat analogous to the case of notes paya- 
ble on demand, where the question formerly was, within what 
time such note must be presented, and, in case of dishonor, 
notice be given, in order to charge the indorser. In the earliest 
reported case on the subject, Field v. Nickerson, 138 Mass. 131, 
the court went no farther than to decide that eight months was 
not a reasonable time for that purpose. 

Under the circumstances of the present case, the court are of 
opinion, that three years and eight months is not a reasonable 
time within which, or rather to the extent of which, the offer in 
question can be considered as a continuing offer on the part of 
the city. In that length of time, the exigency under which it 
was made having passed, it must be presumed to have been for- 
gotten by most of the officers and citizens of the community, 
and cannot be presumed to have been before the public as an 
actuating motive to vigilance and exertion on this subject; nor 
could it justly and reasonably have been so understood by the 
plaintiffs. We are therefore of opinion, that the offer of the city 
had ceased before the plaintiffs accepted and acted upon it as 
such, and that consequently no contract existed upon which. 
this action, founded on an alleged express promise, can be 
maintained. heal 

Plaintiffs nonsutt. 
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Epmunp Boynton vs. Wiututam Foster & Trustee. 


A judgment in a cause, rendered by the court of common pleas, after the cause is 
removed, pursuant to St, 1840, c. 87, from that court to the supreme judicial court, 
is merely void. 

Where one who is summoned as trustee in a process of foreign attachment makes a 
general answer, and is discharged by the court of common pleas, after the cause is 
removed to the supreme judicial court, such discharge is void. He must follow the 
cause into the supreme judicial court, and, if required by the plaintiff, must there 
answer interrogatories. 


Tuts action, in which the damages were laid at $1500, was 
entered in the court of common pleas at April term 1842. Fos- 
ter, the principal defendant, appeared at that term, and the action 
was placed on the trial list. On the 11th day of said term, 
said Foster made application to have the action removed to the 
supreme judicial court, conformably to S¢. 1840, c.87, $3, and 
the action was removed accordingly on that day. On the Ist 
day of said April term, Frederick Crosby, who was summoned 
as trustee of the principal defendant, filed his general answer, by 
attorney, not sworn to, gave notice thereof to the plaintifl’s at- 
torney, and was discharged on the 24th day of said term. No 
interrogatories to said trustee were filed, and neither he nor his 
attorney knew, when he was discharged, that said action had 
been removed as aforesaid. [Execution in favor of said trustee, 
for his costs in said action, was issued against the plaintiff, on the 
- 28th of July 1842, and has been satisfied. Neither the plaintiff 
nor his counsel knew that said trustee was discharged, or that 
any motion for his discharge had been made, or was contem- 
plated, until after said execution had issued. 

The action was duly entered in the supreme judicial court, at 
the November term 1842. On the 12th of December 1842, the 
plaintiff filed interrogatories to said Crosby, who appeared de bene 
esse, by his counsel, but did not answer thereto. The plaintiff 
therefore moved the court for an order upon said Crosby, that he 
file his answer on a day certain. 

Andrew, for the plaintiff. 

A. H. Fiske, for the trustee. 

Suaw, C.J. It appears that this cause was rightly removed 
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from the court of common pleas to this court, at the first term, 
pursuant to St. 1840, c. 87, § 38. The court are of opinion that, 
after such removal, the case in the court of common pleas was 
coram non judice ; that court had no jurisdiction ; and the judg- 
ment discharging the trustee was merely void, and no writ of 
error was necessary to reverse it. 

The trustee was bouud to follow the cause, and to answer in 
this court; and a day must be fixed for him to answer. 


“ 


Wirutam Minot & another, Executors vs. Taz Boston Asy 
LuM AND Farm Scuoou ror Inpicent Boys, & others. 


A testator gave a legacy to “the Boys’ Asylum and Farm School,” there being no insti 
tution or association of any similar name, except a body incorporated by the name 
of “the Boston Asylum and Farm Schoo] for Indigent Boys.” Held, that this cor 
poration was entitled to the legacy. 


Britt in equity. The plaintiffs alleged that they were exec: 
utors of the last will of Jacob Tidd, late of Roxbury, which was 
proved and allowed, in July 1843, by the judge of probate for 
the county of Norfolk: That said Tidd, after making sundry de- 
vises and bequests, gave the following directions, in the fourth 
clause of his said will: “I direct my executors to sell and dis- 
pose of all the residue and remainder of all my estate, real and 
personal, and convert the same into money, as soon as the sam= 
can be done conveniently, without sacrifice. And I give one 
half part of the proceeds of said residue and remainder to tise 
Boys’ Asylum and Farm School. The other half part of the pro- 
ceeds of said residue and remainder I give to the Perkins Institu- 
tion and Massachusetts Asylum for the Blind: ” That there was 
not, to the knowledge or belief of the plaintiffs, any association or 
corporation by the name of the “ Boys’ Asylum and Farm School ;” 
but that one half of the residue and remainder of said Tidd’s estate 
was claimed by “the Boston Asylum and Farm School for Indi- 
gent Boys,” a corporation established by law, and located in the 
county of Suffolk: That the plaintiffs were apprehensive that 
they could not safely pay said legacy, without the advice and 


eS 
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direction of the court: They therefore prayed that said ‘* Boston 


Asylum and Farm School for Indigent Boys,” together with the 
heirs at law of said ‘Tidd, (who were all named in the bill,) might 
be summoned, &c. ; and that the court would pass such order 
and decree, as to justice and equity should appertain. 

After service of a subpoena on all the parties named as 
defendants, the Boston Asylum and Farm School for Indigent 


_ Boys filed an answer, claiming said legacy as intended by the 
testator for that corporation. ‘The guardian of several of the 


minor heirs at law also filed an answer, admitting the statements 
in the bill, and submitting to the judgment of the court. The 
other defendants did not appear, and a decree was passed that 
the matters alleged in the bill should be taken to be confessed by 
them. 

J. Benjamin & W. Minot, Jr., in behalf of the plaintiffs and 
the Asylum and Farm School, referred to 1 Roper on Leg. (Ist 
Amer. ed.) c. 2, § 17, and cases there cited. 10 Co. 57 b. 
Hob. 32. 3 Leon. 18,pl. 44. Foster v. Walter, Cro. Eliz. 106. 
First Parish in Sutton v. Cole, 3 Pick. 232. Attorney General 
v. Mayor, &c. of Rye, 1 Moore, 267, and 7 Taunt. 546. 

No counsel appeared for any of the heirs at law. 

Suaw, C. J. This is a suit in equity, in the nature of a bill 
of interpleader, by the executors of Jacob Tidd, against the Bos- 
ton Asylum and Farm School for Indigent Boys, on the one 
hand, and the heirs of said Tidd, on the other. ‘The bill alleges 
that said Tidd gave a legacy by his will, in such terms that the 
same is claimed by the said asylum, a corporation eStablished by 
law ; and it calls upon such heirs to come in and contest the 
claim of said corporation, if they think fit. The bill has been 
ordered to be taken pro confesso, as against such of the heirs of 
Tidd as have not answered ; no appearance having been entered 
for them. But a letter is filed, purporting to be written by 
George T. Davis, one of the defendants, in right. of his wife, and 
acting in behalf of some other of the heirs, intimating that he had 


examined the bill, and that, as far as he acted for himself, and 
understood from others, it was not their intention to answer or 


appear. 
VOL. VII. 
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The question therefore is, whether, taking the facts to be true, 
as stated in the plaintiffs’ bill, they are warranted in paying over 
the legacy to the other defendants. 

The legal name of the defendant corporation, as established 
by St. 1835, c. 28, is “ The Boston Asylum and Farm School 
for Indigent Boys.” The legacy claimed by them is given oy 
the testator “to the Boys’ Asylum and Farm School.” Here 
is a slight variance in the corporate name, and the question is, 
whether, on account of this difference, the corporation claiming 
can take this legacy. Upon the facts stated, we are of opinion 
that the defendant corporation was clearly designated and iden- 
tified by this description, and was intended by the testator, and 
that it is entitled to take. 

The general rule is, that where either a corporation or a nat- 
ural person is so identified by the name and description in the 
will, as applied to the facts and circumstances, as to distinguish 
such person or corporation from all others, such person or cor- 
poration shall take the bequest, in the same manner as if no 
such discrepancy had appeared. alsa demonstratio non nocet. 
The rules upon this subject, and their application, are so fully 


considered in the late case of Tucker v. Seaman’s Aid Society, © 


(ante, 188,) that I do not think it would be useful to consider 
them at large, or review the decisions on which they rest. One 
remark, however, occasioned by the obvious difference between 
the facts of that case and the present, may be proper. It is 
this. Where the name and description in a legacy, when 
applied to the facts, lead to a reasonable belief that they apply 
to some one person, and there is no other person to whom they 
can with any probability apply, then much slighter evidence will 
be sufficient to prove that that person was intended by the des- 
ignation. But with the same proof in favor of one, if there is 
similar or even stronger proof identifying another, then the claim 
of the former, though, if it stood alone, it would be prima facie 
evidence sufficient to sustain his claim, is controlled by the claims 
of another, who is more precisely identified. For instance; 
if a legacy were to be made “to James Tidd of Boston, mer- 
chant, son of my brother, James Tidd,” and there should be no 
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nephew of that ndme, but there should be one bearing the name 
of John, and in all other respects corresponding with the descrip- 
tion, such nephew, in the absence of any competitor corre- 
sponding with the exact description, would be sufficiently identi- 
fied, and would take the legacy. But if there were a nephew 
James, son of the testator’s brother James, corresponding in all / 
respects with the description, the latter would take in prefer- 
ence, as the person precisely designated. And in such case, it 


would not be competent to prove, by evidence aliunde, that 


John was the person intended, and the true object of the testa- 
tor’s bounty ; because that would be to establish a will by parol 
evidence, which is required by statute to be in writing. So in 
the case of the Seaman’s Aid Society; had there not been a 
corporation of the name of the Seamen’s Aid - Society, nor 
any other institution of a similar name or description, the Sea- 
man’s Friend Society would have been sufficiently identified and 
designated, to enable them to take the bequest. It is therefore, 
in such case, a question of comparison, depending upon the 
conclusiveness of the proofs, respectively relied upon, to deter- 
mine which of one or more is designated by the name and 
description used in making the bequest. 

It does not appear, and cannot be assumed without some 
proof, that there is, or at the time of executing the will there 
was, any other institution, besides the defendant corporation, 
bearing a name or description similar to that of the Asylum and 
Farm School. There were heretofore two corporations, bearing 
names somewhat similar; and it appears by the act of incorpo- 
ration, (St. 1835,-c. 28,) that the defendant corporation was 
formed by consolidating two existing corporations; the one 
entitled ‘the Boston Asylum for Indigent Boys,” incorporated 
by St. 1818, c. 153, and the other “the Proprietors of the Bos- 
ton Farm School,” incorporated by St. 1833, c. 135. But this 
act passed before this will was made; and, by the act itself, both 
those other corporations, as. separate institutions, were extin- 
guished. The defendant corporation, therefore, is the only one 
bearing any similar designation ; and if they cannot take, the 
bequest must be deemed void for uncertainty. But, for the 
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reasons given, we have no doubt that, in the’ absence of any 
competitor, they are well designated, and are entitled to take 
the legacy. 


Artuur M. Eastman & others vs. George S Huixtvarp. 


The provisions of St. 1844, c. 178, concerning future proceedings for the relief of insol- 
vent debtors, so far as they are inconsistent with the provisions of previous statutes 
on that subject, apply to and must regulate cases in which proceedings were com- 
menced under those statutes before the statute of 1844 took effect. 

Since St. 1844, c. 178, took effect, an insolvent debtor against whom a warrant was 
previously issued under St. 1838, c. 163, but whose creditors have not held a second 
meeting, is not entitled to a discharge at a second meeting of his creditors, held 
not more than three months after the date of such warrant; although he would 
have been so entitled, if the act of 1844 had not been passed. 

Ji seems that the direction, in St, 1838, c. 163, §'7, that the judge of probate or master 
in chancery shall appoint a second meeting of the creditors of an insolvent debtor, 
to be held not more than three months after the date of the warrant to the messen- 
ger, is not repealed by St. 1844, c. 178. 


Tue petition in this case was filed on the 18th of June 1844, 
and the opinion of the court was delivered on the 22d of said 
June. 

G'. Bemis, for the petitioners. 

Suaw, C. J. Questions arising under the insolvent law of 
the State and its several amendments, requiring, as they do, a 
construction of new statutes, embracing provisions somewhat 
numerous and complicated, and affecting to a great extent the 
rights of debtors and creditors, are now among the most impor- 
tant presented for the consideration of the court. 

This is a petition of Messrs. Eastman, Fondey & Co., insol- 
vent debtors, for a writ of mandamus, directed to the master in 
chancery, before whom the proceedings in the matter of their 
insolvency are pending. ‘The petition sets forth, that these pro- 
ceedings were commenced by their own petition to the master, 
on the 29th of March 1844; that he sustained such petition 
and granted a warrant; that regular proceedings were ordered 
and had, and a first meeting appointed for the 9th of April 
1844; that said meeting was duly held, debts proved, and 
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assignees chosen, who duly accepted the trust. The petitioners 
then state, that they applied to the master to call a second 
meeting of their creditors, to be held within three months from 
the date of the issuing of the warrant, to enable them to com- 
plete their schedule, take and subscribe the oath required by law, 
and apply for their discharge; that the master has declined 
issuing a notice for the second meeting, within three months, 
which are now nearly expiring; and the prayer of the petition 
_ 1s, that a writ of mandamus may go from this court requiring 
him to do his duty in this particular. 

The case involves the question, whether the petitioners’ right 
to a discharge is to be governed by the Sts. of 1838 and 1841, 
or whether it is to be governed by the provisions of the recent 
act, St. 1844, c. 178. This act was passed on the 16th of 
March 1844, and went into operation thirty days after, to wit, 
on the 15th of April. It appears, therefore, that the proceedings 
were commenced after this act had passed, and that they had 
made some progress when it went into operation. 

The main ground of the petitioners’ claim is, that they are 
entitled to their discharge on the terms of the acts of 1838 and 
1841, and are not bound by the provisions of the recent act. 
The St. of 1838, c. 163, $ 7, provides that a second meeting 
shall be called within three months after the date of the war- 
rant ; at which creditors may prove their debts, the debtor may 
-amend his schedule, take and subscribe the oath, and if he is 
not opposed, the master may then grant him a discharge. The 
~ question is, whether this right is controlled and modified by 

St. 1844, c. 178, which prescribes different terms on which 
alone a discharge may be obtained, and different modes of pro- 
ceeding, on the part both of the debtor and the creditors. On 
this question, the court are of opinion, that the act of 1844, 
being, in its whole character and all its provisions, in amend- 
ment of the preéxisting laws, so far as it was prospective in its 
operation, so far as it directed proceedings which were then 
future, did apply to cases commenced at the time when it went 
into operation. The fourth section provides explicitly that an 
insolvent debtor, whose assets shall not pay fifty per cent. of his 
36 
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debts, shall not be discharged, if a majority in value of his cred- 
itors, who have proved their claims, shall dissent therefrom 
within six months after the date of the assignment. This is 
plainly inconsistent with the provisions of ¢ 7 of St. 1838, 
directing the time when, and terms on which, a discharge 
should be granted; and therefore by the act of 1844, $ 17, 
the former was repealed, if it applied to a case commenced. 
But the statute does apply, in terms, to future proceedings 
under cases then commenced ; and the time not having come, 
when that act went into operation, at which the insolvent could 
apply for his discharge, or the master grant it, such application 
for a discharge, the right of the creditors to oppose, and the 
power of the master to act upon it, were all future, and must, 
we think, be regulated by the late statute; and the provisions 
of the act so regulating future proceedings were prospective in 
their operation, and not inconsistent with the just exercise of 
legislative power. Ex parte Lane, 3 Met. 213. 

We are therefore of opinion, that although proceedings had 
commenced, yet as the time had not arrived for acting on the 
question of discharge, the insolvents are not now entitled to 
claim their discharge until six months from the time of the 
assignment, because that time is allowed to the creditors to 
prove their debts, and thereby qualify themselves to act on the 
question of dissent; and the same time is allowed the assignees 
to ascertain whether the assets will pay fifty per cent.; and if 
not, for a majority of the creditors to dissent, and thereby pro- 
hibit the discharge. 

Again; $8 of St. 1844 provides, in addition to the various 
causes which should prevent a discharge under prior statutes, 
that the discharge shall not be granted if the debtor shall 
have given certain preferences therein specified, if the creditor 
proves that he had reasonable cause then to believe himself 
insolvent. ‘This implies a judicial inquiry and adjudication by 
the master, upon contested facts, in which any creditor may be 
heard as a party. Such a creditor, we think, is one who shall 
prove his debt within the time limited for creditors, who shall 
have proved, to dissent ; which is six months; and therefore it 
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cannot be heard or decided, on the application of the debtor, 
within the six months. | 

It was argued for tlie petitioners, that the provisions of the 
two acts might to some extent be reconciled in this way ; viz. 
that the master might grant the certificate, at the second meet- 
ing, to be held within three months, pursuant to S¢. 1838, but 
that the debtor should not be discharged by it, if the creditors 
should dissent in six months. We think this would be a forced 
construction, not necessary to accomplish any object contem- 
plated by the legislature. When they speak of granting a dis- 
charge, we have no doubt it ordinarily means a certificate of 
discharge. But the construction contended for would render 
the certificate utterly useless, because its efficacy would depend 
in no degree upon the adjudication of the master and the facts 
testified, but upon facts to be proved in pais, to wit, whether the 
assets had paid fifty per cent., and whether a majority in value 
of the creditors had dissented within six months. Such a con- | 
test, in each particular case where a discharge is pleaded, would 
be attended with great inconvenience. But our construction, 
we think, is fortified by the provisions of the 3d section of St. 
1844, in relation to fiduciary debts. These shall not be dis- 
charged under the act; but they may be proved, and the divi- 


_ dend shall be deemed a payment pro tanto, and every certificate 


of discharge shall contain a statement of the debts created as 


aforesaid, to be exempted therefrom. From this clause it is 


manifest that the debts are to be proved before the certificate 
of discharge is granted; and if, by a fair construction of the 
other clause, creditors, authorized to dissent, are to have six 
months to prove their debts, then it is clear that the certificate 
is not to be granted till the expiration of the six months allowed 
for the proof of debts and the dissent of creditors. 

The only ground on which this petition for a mandamus to 
the master could be sustained is, that the petitioners have a 


_ tight to asecond meeting within three months, in order that they 


may then apply for and obtain their discharge. We are of opin- 
ion that for this purpose they are not entitled to it, because they 
could not then apply for their discharge, nor could the master 
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grant it. This disposes of the present application, so far as 
these petitioners are concerned. 

Whether it is the duty of the master, under the provisions of 
the statute, to give notice for a second meeting within three 
months, for the general purposes contemplated by the insolvent 
laws, perhaps it is not necessary now to decide ; but as we see 
nothing to repeal the direction in $7 of St. 1838, c. 163, and 
as there may be some useful objects to be accomplished by it, 
we are inclined to think that it is. At such meeting, the cred- 
itors may prove their debts, the debtor may correct and complete 
his schedule, and take, subscribe and file his oath; all of which 
tend to secure the rights of the several parties, to speed the 
proceedings, and to facilitate a regular and early settlement of 
the estate. 

The late act, St. 1844, c. 178, § 1, directs that a court shall 
be held for these purposes, on the second Monday of every 
month; and the proceedings in such case are to be had only 
after due notice to all parties in interest. It is still therefore 
necessary, that due notice be given by the master of the time 
and place of such second meeting. 


Francis Fisoer & others vs. Gruman Currier. 


Since the state insolvent law went again into operation by the repeal of the United 
States bankrupt act of 1841, the creditors of one who was decreed a bankrupt un- 
der that act, but whose discharge was refused by the court of the United States, 
may prove their debts against his estate under that insolvent law. And if they 
so prove their debts, it seems that they will be barred by his discharge under that 
law. But such discharge will not bar those creditors whose claims arose before 
the debtor was decreed a bankrupt, unless they voluntarily prove them according 
to the provisions of the insolvent law. 


Tus was a petition, praying that further proceedings on the 
application of Gilman Currier for the benefit of the insolvent law 
might be stayed, and that the proceedings already had thereon 
might be reversed and annulled. 

The petitioners alleged that they were creditors of said Cur. 
rier and Hambleton E. Smith, partners, doing business in Boston 


ee ee a ee 


MARCH TERM 1844, 425 


Fisher & others v. Currier. 


under the firm of Currier & Smith, who were declared bankrupts, 
under the United States bankrupt act of 1841, by a decree of the 
district court of the United States for the district of Massachu 
setts, on the 17th of June 1842, upon a petition for that pur- 
pose duly filed by certain of their creditors: That said Currier, 
on the 14th of March 1843, filed his petition in said district 
court, praying for a full discharge from all his debts proveable 
under the said bankruptcy, anda certificate thereof to be granted, 


- according to said bankrupt act: That a majority in number and 


value of his creditors filed objections to his discharge ; and that 
afterwards, on the 30th of January 1844, leave was granted to 
him, by said court, to discontinue his said petition for a discharge : 
That said Currier had since applied for the benefit of the insol- 
vent law of this Commonwealth, by a petition to a master in 
chancery, and had not, in and by said petition, restricted his 
application to a discharge from debts contracted subsequently to 
the aforesaid decree in bankruptcy ; and that the said master in 
chancery had issued his warrant to a messenger to take posses- 


sion of the estate of said Currier, and to call a meeting of his 


creditors, for the proof of debts and choice of an assignee. 

The petitioners further stated, in their petition, that the pro- 
ceedings upon which said Currier was declared bankrupt, as 
aforesaid, were still pending before said district court. 

The statements made by the petitioners were admitted by the 


- respondent, and the case was argued on those statements. 


W. Gray, for the petitioners. 

A. H. Fiske, for the respondent. 

The opinion of the court was delivered March 31st 1845. 

Saaw, C.J. This is another important question upon the 
construction of the insolvent law. Ever since the repeal of the 
bankrupt law of the United States, and the consequent revival 
of the insolvent law of the Commonwealth, it has been made a 
question, whether a person, who had been declared a bankrupt, 
and who had not obtained his discharge, could proceed and take 
the benefit of the insolvent law, and obtain a discharge from his. 
debts, in the usual course of proceedings. On the one hand, it is 
argued, that the insolvent law is explicit and imperative, and 
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provides that a debtor may apply, &c. ; and upon certain facts 
being shown, the judge or master in chancery shall proceed to 
grant a warrant, upon which the proceedings required, in regard 
to proof of debts, grant of a discharge, &c. will follow in due 
course. It is also urged, with great plausibility, that as the case 
supposes a debtor whose property is open to attachment by 
the usual process of law, it would be to defeat one of the obvi- 
ous objects of the policy of the insolvent law, to hold that it could 
not be brought under the administration of that system of insol- 
vency, which may insure an equal distribution among all cred- 
itors, when there is not property sufficient to pay the whole. Be- 
sides, it may be asked, (and the question demands an answer,) 
if he cannot be brought within the operation of the insolvent law, 
soon after his discharge under the bankrupt law has been refused, 
how long shall he be thus incapable? Shall it be one, or two, or 
more years, or shall he never again be subject to the operation of 
a system of laws supposed to be founded on considerations of 
equity and sound policy, in respect to all parties, and to the in- 
terests of the community ? 

On the other hand, it has been argued with great force, that 
to permit one, who has been declared a bankrupt under the law of 
the United States, all of whose property has gone into the hands 
of an assignee, and who has been refused a discharge under that 
law, on account of fraud, or some cause which must be presumed 
to be good and sufficient, to apply voluntarily toa magistrate of 
the State, acting under another law, when perhaps he has little 
or no property to offer, and obtain a discharge from those very 
debts which existed against him as a bankrupt, would be mani- 
festly unjust, and contrary to the spirit, if not the terms, of the 
insolvent law. 

This is an instance, where, in consequence of two distinct sys- 
tems of law, operating at the same time upon the citizens of the 
United States, it is necessary, by a cautious discrimination, to 
prevent a conflict between them, and to give to each its full, just 
and proper effect and operation, and no more. ‘The law of the 
United States does not act directly on that of the State, to repeal 
or modify it; nor can the law of the State directly affect the law 
of the United States; but both act upon the citizens, and deeply 
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affect their rights; and it is only when they come immediately 
into opposition and conflict with each other, that the law of the 
State must yield to that of the United States, as the supreme 
law of the land. In the case stated, it appears to us that both 
can stand together, and each, in its proper sphere, have its 
proper effect and operation. 

1. We take it to be settled, that the property of a bankrupt, 
which passes to his assignee, under the commission, is all the real 
and personal property, and all the rights of property vested in 
him at the time of the decree declaring him a bankrupt, and 
that after acquired property does not go to the assignee. Ex 
parte Newhall, 5 Law Reporter, 306, and 2 Story R. 360. We 
take it also to be settled, as the construction of the bankrupt law 
of the United States, that all debts of the bankrupt, existing at 
the time of the decree, whether then due and payable or not, 
are proveable under the commission, and will be barred by the 
certificate. Downer v. Brackett, 5 Law Reporter, 392. 

Assuming then that a person, who has been declared a bank- 
rupt under the law of the United States, but who has not ob- 
tained his discharge, or whose discharge has been denied by the 
competent tribunal, may have property which does not go to the 
assignee, and who owes debts not proveable under the commis- 
sion, he is then within the terms of the insolvent laws of the Com- 
monwealth ; he owes debts which he is unable to pay in full, and 


he may have a considerable amount of property, acquired by be- 


quest or by descent, or even by his own earnings, which is not 
exempted from attachment, or seizure on execution, by the ordi- 
nary process of law. Such a case seems also to be equally 
within the spirit and policy of the insolvent laws. It is for the 
general interest of his creditors that his property should be 
equally distributed, instead of being seized and appropriated by 
legal process to the satisfaction of some particular creditor, to 
the exclusion of all others ; and it is for the interest of the debtor, 
upon the surrender of all his property, to obtain his discharge. 

2. Such being the provisions and the policy of the insolvent 
laws, the question is, whether these proceedings can be com- 
menced and prosecuted to their termination, without interfering 


428 SUFFOLK AND NANTUCKET. 


Fisher & others v. Currier. 


with the law of the United States. T'o determine this, it is 
proper to trace these proceedings through, and see what the 
result would be. 

The constitution of the United States having vested in con- 
egress the power to establish uniform laws on the subject of 


bankruptcies, such laws must extend to all the rights, duties | 


and obligations, incident to a state and condition of bank- 
ruptcy ; and, amongst other things, to provide when, how, on 
what terms, and to what extent, a bankrupt shall be discharged 
from his debts. Such laws, when made, are declared, by 
another clause in the constitution, to be the supreme law of the 
land, and of course they supersede all state legislation on the 
same subject. The bankrupt law of 1841 has provided when, 


on what terms, and with what effect, such a discharge shall — 


be granted, and has invested the courts of the United States 
with authority to adjudge and determine, in each particular 
case, whether the bankrupt is within its provisions, and whether 
he is entitled to his discharge, and to grant or withhold it ac- 
cordingly. It follows then, that, as to all debts which would come 
within the purview of such discharge — that is, as to all debts 
proveable under the commission, whether actually proved or not 
— the courts of the United States have exélusive jurisdiction to 
decide judicially whether they shall be discharged or not; and hay- 
ing jurisdiction of the whole subject, their adjudication is equally 
conclusive, when it denies or withholds a discharge, as when it 
grants one. We are therefore of opinion, that, as to the debts 
existing and proveable under the commission of bankruptcy, the 
power of discharging them in invitum, and against the will of the 
creditor, being exclusively in the courts of the United States, 
and these courts having exercised the power, and adjudged that 
they shall not be discharged, such judgment protects the cred- 
itor against any discharge of the same debts, by operation of the 
law of the State. 


3. Supposing then such creditors cannot, against their own 


consent, be barred of their debts by a discharge under the insol- 
vent laws, then the question is, whether they may, at their own 
option, come in and prove their debts, and take a dividend 


ee 
<n — 
‘ Gut 


i. 


MARCH TERM 1844. | 429 


Fisher & others v. Currier. 


pari passu with those creditors whose debts accrued afterwards. 
And we are of opinion that they may. Their exemption from 
the compulsory operation of the insolvent law is a privilege, 
which they may waive, if they choose so to do. The case sup- 
poses that the discharge under the bankrupt law has been refused, 


and therefore the demands of the creditors are in full force, and 


may be enforced by arrest, attachment, or any other process of 
law. The very property which comes under the operation of 
the insolvent law, if accessible, might be attached by these cred- 
itors, who would thereby obtain a priority, as well against sub- 
sequent creditors as all others. The debtor certainly cannot 
object, because he is liable, in all respects, for the payment of 
the debt.. And those who have become creditors since the bank- 
ruptcy cannot object on any better grounds. The prior debt 
of the bankrupt existed when they gave him credit, and they 
could place themselves on no higher ground, as against the 
person or the effects of the debtor, than that of a then existing 
creditor. But further; the principle of equity, on which the | 
property of a bankrupt or insolvent debtor, either deceased or 


living, is distributed, is this; where two or more persons have 


equal claims upon a common fund, insufficient to satisfy them 
all, equity requires that they shall share it pro rat@. ‘This prin- 
ciple is fully applicable to the case. ‘Those who were creditors 
at the time of the bankruptcy have equal claims, with the sub- 
sequent creditors, upon the property of the debtor; and there- 
fore, when it is insufticient to pay them all, have an equitable 
right to an equal distributive share with them. 

4, If such creditors do come in and prove their debts, thereby 
waiving their exemption, we are strongly inclined to think that 
they will be bound by the discharge. They voluntarily submit 
themselves and their claims to the jurisdiction of the laws of the 
State, and it would seem, therefore, that upon principle, if. they 
take the benefit, they shall take it with the corresponding bur- 


den, which the same law that gives it imposes. It seems in 


this respect to fall within the principle which has been applied 
to the case of fiduciary debts under the bankrupt law. There 
has been some conflict of opinion among judges on this point, 
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put we consider it as now settled, that creditors having fiduciary 
debts are not bound to come in under the commission, and, 
without their own consent, are not barred by the discharge ; 
but that they may come in and prove, and receive a dividend, 
if they choose ; and if they do, they are barred by the discharge. 
Chapman v. Forsyth, 2 Howard, 202. [See Morse v, City of 
Lowell, ante, 152.] 

The court are therefore of opinion, that notwithstanding a 
person has been declared a bankrupt under the law of the 
United States, and his estate is yet in many respects unsettled, 
if he can bring himself within the provisions of the insolvent 
law, he may apply to a judge of probate or master in chancery 
for proceedings under that law, whether his discharge under the 
bankrupt law may have been granted or denied. If granted, of 
course all debts proveable under it are extinguished, and cannot 
be proved under the insolvent law, or be treated in any other : 
way as existing debts. And as all the property which the 
bankrupt had, at the time he was decreed a bankrupt, vested in 
the assignee, the discharged bankrupt is to be regarded by the 
law as if such property or debts had never existed. 

If the discharge has been refused by the court of the United 
States, then those who were creditors under the commission of 
bankruptcy will not-be barred by the discharge under the insol- 
vent law, if they do not prove their debts and take their divi- 
dends, which they may do. Whether, if they do, they will be 
barred by the discharge, if obtained, has not yet been settled. 

These principles, we think, are sufficient to dispose of the 
present case. We are of opinion, for the reasons already given, 
that the proceedings before the master were not erroneous, but 
that, as far as they have proceeded, they are regular, and war- 
ranted by the statute. It is also obvious, that the interposition 
of this court, as prayed for, is not necessary to the relief of 
these complainants ; because no discharge or other proceedings 
under the insolvent law can bar their claims, or affect their 
rights, unless they voluntarily come in and become parties to 
them. At the same time it must be understood, from the 
principles herein stated, that if the proceedings under the insol- 
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vent law go on, and a discharge is obtained by the debtor, it 
will discharge those debts only which he has contracted since 
he was decreed a bankrupt, unless his other creditors prove 


their debts under these proceedings. 
Petition dismissed. 


Wixuiam D. Rice & another vs. George B. Wauuace. 


Under Sé. 1838, c. 163, the second meeting of the creditors of an insolvent debtor 
may be adjourned from day to day, and they may prove their debts and transact 
other business at any such adjourned meeting, with the same effect as at the 
original meeting. 

In order to prevent an insolvent debtor from receiving his certificate of discharge, 
under St. 1838, c. 163, § 7, it was not sufficient that one half, in number or 
value, of his creditors, who had proved their debts on or before the first day of 
their second meeting, should signify their dissent and objection to the granting 
of such certificate. The debtor was entitled to such certificate, unless dissent 
and objection were signified by one half, in number or value, of his creditors who 
had proved their debts at any time before the second meeting was dissolved. 


Petition of creditors of George B. Wallace, praying that a 
discharge granted to him by a master in chancery, under the 
insolvent Jaw, might be superseded and set aside. 

The petitioners alleged, that they commenced an action 
against said Wallace, on the 22d of February 1844, to recover 
a sum of money due from him to them; that said action had 


been duly entered and was pending in the court of common 


pleas; that said Wallace had filed a specification of defence 
to said action, setting forth, among other things, that he should 
rely on a certificate of discharge, granted to him by a master in 


chancery on the 29th of February 1844, under the insolvent 


act of 1838, c. 163; that the petitioners were aggrieved by the 
proceedings upon which said Wallace relies as a discharge from 
said action; that said supposed discharge was inoperative and 
void, because a majority in number and value of his creditors, 
who had proved their debts against his estate, had signified to 
said master, in writing, their dissent and objection to the grant- 
ing of such certificate of discharge. 

The respondent, in his answer, alleged that he made applica. 
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tion to the master in chancery, for the benefit of the insolvent 
law, on the 9th of January 1844, and that, on the 20th of said 
January, after due proceedings had, the first meeting of the 
respondent’s creditors was held, and that four of said creditors 
then proved their debts, amounting to $215:94: That on the 
7th of February 1844, the second meeting of said creditors was 
held; and no debts being then proved, and the respondent 
not being present, said meeting was duly adjourned to the 21st 
day of said February, on which day, pursuant to said adjourn- 
ment, said second meeting was held, and twelve of said creditors 
then proved their debts, amounting to $1112°20: That at said 
adjourned second meeting, a paper, signed by seven of the cred- 
-itors, who had proved their debts, (including the present peti- 
tioners,) amounting to $720-50, signifying their dissent to the 
granting of a certificate of discharge to the respondent, was 
presented to said master; which paper was filed in the case 
and recorded: ‘That the respondent personally appeared at 
said adjourned meeting, and took and subscribed the oath by 
law prescribed ; and thereupon said second meeting was duly 
adjourned to the 29th day of said February, on which day, pur- 


suant to said second adjournment, said second meeting was held, 


and seven creditors then proved their debts, amounting to 
$600-09 ; and three of said first mentioned seven creditors, who 
had signed said paper, objecting to the grant of a certificate of 
discharge, as aforesaid, and whose debts amounted to $259-28, 
delivered to said master a certain other paper, by them sub- 
scribed, withdrawing their said dissent and objection, and signi- 
fying their consent to the granting of the same; which paper 
last aforesaid was filed in the case and recorded: That at 
the same second adjournment of the said second meeting, 
the respondent made a full disclosure and delivery of all his 
estate, as by law required; and in all things conforming to the 
directions of the statute in this behalf provided, applied for and 
received from said master a certificate thereof, and of his dis- 
charge, according to law ; whereupon said second meeting was 
dissolved: That twenty three in number of the respondent’s 
creditors duly proved their debts at said first and second meet- 
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ings ; that the debts, so by them proved, amounted to $ 1928-23 ; 
that seven only of said creditors, whose debts amounted to but 
$720:50, (being less than one half, both in number and value, 
of those who had duly proved their debts,) at any time objected 
to the granting of said certificate of discharge; and that four 
only of the said objecting creditors, (including the present peti- | 
tioners,) whose debts amounted to but $461-22, were, at the 
time of the granting of said certificate, objecting thereto. 

The respondent introduced a copy of the record of the pro- 
ceedings before the master, in proof of the averments in his 
answer to the petition. By agreement of the parties, the case 
was argued and decided on the petition, the answer, and the 
said record. 

Blake, for the petitioners. 

A. Merrill & A. B. Merrill, for the respondent. 

Suaw, C. J. The insolvent law, S¢. 1838, c. 163, $ 7, hav- 
ing provided for a second meeting of creditors, and directed 
what things shall be done at such meeting, the order in which 
they shall be done seems to be indicated by the nature of 
the acts themselves. The debtor may then amend his schedule, 
may take, subscribe, and file his oath; creditors may prove 
their debts ; and the master may grant his discharge, on a hear- 
ing, unless one half of the creditors in number and value dissent 
Now in order to see who are creditors, and the amount of their 
claims, so as to determine their right to express such dissent, 
the proof of debts must precede the action of the master on the 
question of discharge. If the question of discharge were acted 
on before the proof of debts, the creditors would obviously be 
deprived of the rights intended to be conferred on them.  In- 
deed this is conceded, so far as it applies to the proceedings of 
the first day of the second meeting; but it is contended, that 
if a majority, who prove on that day, dissent, it brings the case 
within the statute. On what ground of reason or authority is 
this claimed? Suppose an insolvent in large business owes a 
hundred debts; his accounts are complicated ; five or ten only 
can go through their proofs on the first day, for want of time ; 
and the meeting is adjourned to the next day, to take the 

VOL. VII. 37 


434 SUFFOLK AND NANTUCKET. 

Rice & another v. Wallace. ; 
proof of other debts; shall the five or ten exclusively exercise 
a power conferred by the statute on a majority of the whole? 
The statute affords no warrant for this. It provides, $ 15, for 
adjournments, often obviously necessary, and it declares that 
‘all things lawfully done at any such adjourned meeting shall 
be of the like force and effect as if done at the original meet- 
ing.” But the argument is, that what is done at the adjourned 
meeting cannot lawfully supersede and undo what was done on 
the first day of the meeting. This argument seems to assume the 
point in question, viz. whether what was done on the first day, 
being a dissent of one half who had then proved, did amount to 
a conclusive veto on the power of the master. What was then 
done was lawfully done, as far as it went; but its ultimate legal 
effect must be determined by the result, at the close of the 
meeting. A certain number of the creditors then filed their 
dissent. At the adjourned meeting, when other creditors proved, 
it was competent for them to file their dissent, or not, as they 
pleased. It is not necessary that the dissenting creditors should 
sign one paper, or do any joint act. It will then be for the 


master, when the debts are all proved, to sum up the number of. 


creditors and the amount of their debts, and also the number of 
dissenters, and the amount of their debts; and if the latter do 


not amount to one half, the jurisdiction of the master on the . 


question of discharge, is not superseded and transferred to this 
court. . By the necessity of the case, and the reason of the 
thing, as well as by force of the statute, the several adjourn- 
ments constitute but one meeting, and affect the proceedings in 
no other way than would a necessary postponement of business 
from night to morning, or from forenoon to afternoon. ‘The 
court are of opinion that the master, on the facts stated, had 
full authority to adjudicate on the question of discharge, and 
grant the debtor his certificate. 

It is to be observed that the discharge, in this case, was 
granted before St. 1844, c. 178, took effect. Under that statute, 
a discharge cannot be claimed until six months after the 


date of the warrant to the messenger. Eastman vy. Hillard, 


ante, 420 Petition dismissed. 
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Nanum Wituarp vs. Joun J. Cuarke. 


¢ seems, that after an insolvent debtor made an assignment of his property, under 
St. 1836, c. 238, the statute of limitations ceased to run against the claims of 
those who were his creditors at the time of the assignment. 

The provision in Rey. Sts. c. 120, § 9, that the time of a party’s absence and resi- 
dence out of the State shall not be taken as any part of the time limited for the 
commencement of an action against him, applies to an action on a contract made 
before those statutes went into operation, if an action thereon was not then barred. 

Where the maker of a promissory note, long after its execution, and after he has 
become insolvent, authorizes a third person to sign his name thereto, as an attest- 
ing witness, the validity of the note is not thereby impaired, and the payee is 
entitled to be considered as a creditor of the maker, under the provisions of 
St. 1836, c. 238. . 


TuIs was a petition, praying the court to order the respond- 
ent, who held the property of Samuel Knower, an insolvent 
debtor, under an assignment thereof, to permit the petitioner 
to become a party to that assignment. 

The petitioner alleged that said Knower, on the 20th of 
April 1837, made an assignment to the respondent of all his 
goods and estate, conformably to St. 1836, c. 238, for the bene- 
fit of such of his creditors as should become parties thereto: 
That said Knower gave to the petitioner, on the 2d of March 


1836, one promissory note for $200, payable on demand, and 
on the 8th of April 1837, another note or due bill for $100, 


payable on demand; and that said notes were in the petition- 
er’s hands, without indorsement of any payment thereon: That 
after the date of the first of said notes, and before the expiration 
of six years from the date thereof, said Knower and the peti- 
tioner met together before Joseph Stratton, and in his presence 
the said Knower acknowledged that he made said note and that 
it was then due; and said Stratton then affixed his name to 
said note, thus: ‘“ Witness, Joseph Stratton:” That said 
Knower, soon after the original making of said notes, viz. in the 
summer of 1837, left this Commonwealth for the purpose of 
residing in another State, and has ever since permanently 
resided out of the Commonwealth, and has been within it, since 
the making of said notes, but a very small portion of the period 
of six years: That no dividend had been declared under said 
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Knower’s assignment aforesaid; and that the petitioner had 
applied to the respondent for permission to become a party to 
said assignment, and had exhibited said notes to him, and 
informed him of the circumstances aforesaid; but that the 
respondent, alleging that no part of said notes is due, by reason 
of lapse of time, declined to permit the petitioner to become a 
party to said assignment. 

The respondent filed an answer, the substance of which is 
stated in the opinion of the court. 

Evidence was given by the petitioner, in proof of his alle- 
gations as to the attestation of the first of the notes mentioned 
in his petition. 

F. Hilliard, for the petitioner. 

C. P. Curtis, for the respondent. 

Suaw, C. J. This petition was filed under the authority ot 
St. 1836, c. 238, regulating assignments, $7 of which authorizes 
this court to hear and determine, as a court of chancery, all 
matters arising under any such assignment. [Here the chief 
justice stated the contents of the petition. ] 

An answer is filed by the respondent, by which it appears, 
that the petitioner’s claim is contested on two grounds. 1. That 
his claim was barred by the statute of limitations: 2. That one 
of the notes, on which he claims, has been rendered void by a 
fraudulent alteration. } 

In regard to the first, it appears that one of the notes was 
dated March 1836, and the other April 1837; that the assign- 
ment was made in April 1837, but that the petitioner did not 
present his claims, and propose to become a party, till more than 
six years after the cause of action accrued on the notes; but 
that during the greater part of that time, the debtor had resided 
out of the State ; and that no dividend has yet been made. 

Supposing the statute of limitations would have been a bar 
to an action against the debtor, it is a question whether it could 
be relied on as a bar to this claim. The statute of 1836, 
c. 238, contemplates assignments for the use of the creditors; 
and this, we think, must mean those who are creditors at the 
time. It further provides, $ 4, that all the creditors shall have 


' 
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aright to become parties, if they apply therefor before the final 


dividend. If the petitioner was a creditor at the time, and has 
applied, not only before a final, but before any dividend, it 
seems difficult to perceive why he should be affected by the 
statute of limitations, because the settlement of the estate, under 
the assignment, has been delayed beyond six years, But we 
have not thought it necessary to give a decisive opinion upon 
this point, because upon the facts we are of opinion, that an 
action on these notes would not be barred by the statute of 
limitations. The first note was indeed made before the revised 
statutes went into operation; but it has been held, that from 
the time when they did go into operation, the rule in regard to 
the statute of limitations, as modified by those statutes, should 
apply to debts already contracted. Wright v. Oakley, 5 Met. 
400. By Rev. Sts. c. 120, $ 9, it is provided that, in applying 
the statute of limitations, the time that a debtor is residing out of 
the State shall not be taken into the computation of the six years. 
By this rule, the petitioner’s right of action was not barred, 
because six years had not elapsed since his right of action 
accrued. 

2. The fraudulent alteration relied on was, that the holder of 


the note, which was not attested when it was made, afterwards 


procured a person to put his name thereto, as an attesting 
witness. 

-In Homer v. Wallis, 11 Mass. 309, it was held that procuring a 
person to sign a note as an attesting witness, who did not attest 
it at the time, was a material alteration, which would avoid the 
note; because it tended to give a character to it which the 
maker had not given,and to his injury. Smith v. Dunham, 
8 Pick. 246, decided that such subsequent attestation, though 
unavailing as an attestation, did not necessarily avoid the note. 
In Adams v. Frye, 3 Met. 103, it was held that the procurement 
of such an attestation would be prima facie evidence of fraudu- 
lent intent; but that it might be rebutted by proof. 

In the present case it was proved, to the satisfaction of the 
court, that this attestation was so placed on the note, subsequently 
to its execution, with the knowledge and consent of the maker 
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Under the St. of 1836, the assignment was no bar to the peti- - 


tioner’s claim on the debtor, unless he came in and proved his 
debt. At the time therefore when this attestation was made, 
this was a valid note against Knower, and the holder had an 
interest in pursuing his claim against him. Willard, the holder, 
was desirous of having it renewed ; instead of which, and for 
his satisfaction, Knower the promisor proposed to have it 
attested, and he authorized the attesting witness to put his name 
on the note as such. 

This, we think, fully rebuts the charge of fraudulent intent, 
and shows that it was done for a lawful and honest purpose. 
The court are of opinion, that the petitioner is entitled to 
become a party to the assignment, prove his claim, and receive 
his dividend. 


—_——_ 


Josuua A. Dinu & others vs. InnaBiTants oF WAREHAM. 


A town, in its corporate capacity, has no authority to transfer the right of taking oysters 
within its limits, and any contract, made by a town for that purpose, is void. 

Where a party receives money in advance, on a contract which he had no authority 
to make, and afterwards refuses to fulfil the contract, the other party may recover 
back the money, in an action for money had and received. In such case, no pre- 
vious demand of the money need be averred or proved. 


Assumpsirt on the special agreement set forth in the margin.* 
There was also a general indebitatus count for money had 
and received. The count on said agreement, after stating the 
contents thereof, averred that the plaintiffs had kept and per- 


* Articles of agreement made and concluded on this 27th day of July 1837, be- 
tween the inhabitants of Wareham, by Peter Mackie, William Bates, Ezra 
Thompson, Lewis Kinney and Joshua B. Tobey, a committee of said town, duly 
authorized for that purpose, of the first part; and Joshua A. Dill, Benjamin 
Baker and John 8. Higgins, all of Boston, of the second part. 


The inhabitants of said town, in and for the consideration hereinafter men- 


tioned, do hereby remise, release and quitclaim unto the said Dill, Baker and 
Higgins, their heirs and assigns, all the right of said town of taking oysters 
in the Weweantit, Waukinco and Agawam Rivers, and coves running into 
the same, in said town, for and during the term of five years from the Ist day 
of March next, at any and all times in said years permitted by law for tak- 
ing oysters, subject to and under the following conditions, restrictions and 
reservations; to wit, the said town reserves and excepts the right now given 
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formed their part of it, in all respects, and that the same had 


not been lawfully terminated; ‘“ yet, although the defendants, 


for a time, also performed their part of said agreement, and fur- 
nished the permits required by law to authorize and protect the 


by law to the inhabitants of said town of taking oysters for their own con- 
sumption; and also reserving the right at all times of restricting said Dill, 
Baker and Higgins, their heirs and assigns, from taking in any one year, dur- 
ing the term aforesaid, any more than 4000 bushels of oysters in any one of 
said years, provided it shall appear, after a careful and candid investigation, 
that a greater quantity cannot be spared without injury to the fishery ; and 
the said town also reserves the right and liberty of terminating this contract, 
at any time within said five years, whenever it shall appear from an investi- 
gation, as aforesaid, that the taking of said, oysters proves to be injurious to the 
growth of the oysters, by giving nine months’ notice. 

And the said Dill, Baker and Higgins, on their part, and in consideration 
of the premises aforesaid, do hereby covenant, promise and agree with the in- 
habitants of said town, to pay to said inhabitants, into the treasury of said 
town, 124 cents for each and every bushel of oysters, they the said Dill, Baker 
and Higgins, or their heirs or assigns may take or cause to be taken in said 
rivers and coves situate in said town. And the said Dill, Baker and Higgins 


further agree and promise the inhabitants of said town, in order to secure the 


payment for said oysters, that they will deposit, on the Ist day of March next, 
in the hands of the treasurer of said town, the sum of $500, and the like sum 


on the Ist day of March in each and every succeeding year, during the term 


aforesaid; and at all times, during the term aforesaid, their deposit, as afore- 
said, shall be large enough to pay the town for all the oysters they, the said 
Dill, Baker and Higgins, their heirs and assigns, may take or cause to be taken 
annually, as aforesaid. And the said Dill, Baker and Higgins, their heirs and 
assigns, further agree with the inhabitants of said town, that they will pay an 
agent, in whom the town may have confidence, to take an account of the quan- 


‘tity of the oysters taken. 


It is further agreed between the parties, that the said town is not to pay 
any expenses in defending the privilege aforesaid, nor be held to the fulfil- 
ment of any obligation which may be inconsistent with the laws of this Com- 
monwealth. And also if said Dill, Baker and Higgins shall be prevented from 
taking oysters in the Waukinco and Agawam Rivers, and on the eastward side 
of the middle of the channel of the Weweantit River, by the force of any law, 
this contract shall expire and terminate at the time they may be so prevented, 
if the party of the second part choose to terminate it. 

In testimony whereof, the said committee, by virtue of the authority vested 
in them by said town, have hereto set the name of said inhabitants of Ware- 
ham aforesaid; and the said Dill, Baker and Higgins have hereunto interchange- 
ably set their names, the day and year first above written. 

. Inhabitants of Wareham, by Peter Mackie. Wm. Bates. 
Ezra Thompson. Lewis Kinney. 
Joshua A. Dill. John 8. Higgins. 
Benjamin Baker. 
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plaintiffs in fishing for and taking oysters, pursuant to said 
agreement, they afterwards violated their said agreement, and 
utterly refused to grant to said plaintiffs the necessary permits 
to authorize and protect them in fishing for and taking oysters 
under said agreement, and forbade the plaintiffs from taking the 
same, contrary to the true intent and meaning of said agree- 
ment, and have permitted other persons to take the same ; 
whereby the plaintiffs have been put to great expense for ves- 
sels and men employed for the purpose, and have lost the profits 
secured to them by said agreement,” &c. Plea, general issue, 
with a specification of defence. 

At the trial before Wilde, J., the plaintiffs, to maintain the 
issue on their part, produced a copy of a vote passed by the 
defendants at a meeting held on the 17th of July 1837, agree- 
ing “to dispose of such portion of the oysters in the waters of 
said town, as may be thought advisable by a committee to be 


appointed to have a superintendence of the subject ;”’ a copy of - 


a vote, passed at the same meeting, that the four persons, who 
signed the agreement declared on by the plaintiffs, with Joshua B. 
Tobey, be a committee “to obtain such information as is neces- 
sary, and be empowered to make sale of such quantities of the 
oysters belonging to the town as they may think for the interest 
of its citizens, or for such time not exceeding ten years; giving 
a preference to the inhabitants of the town, in the sale thereof; ” 
and the agreement declared on, the execution of which was ad- 
-mitted by the defendants. 

To support the count for money had and received, the 
plaintiffs gave in evidence a receipt, signed by the defend- 
ants’ treasurer, dated February 29th 1840, for $500, paid him 
by the plaintiffs, “which they were to deposit in the hands 
of the treasurer, as a security for the payment for the oysters 
which they may take the ensuing year.” 


‘To show a breach of said agreement by the defendants, the 


plaintiffs read (among other papers) the following vote, passed 
at a meeting of the defendants held on the 8th of September 
1838: ‘ Voted, that the selectmen be hereby advised to grant 
no more permits for taking of oysters from any beds in the town 
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of Wareham, until the whole legal controversy, with which the 
town is threatened on account of the appropriation of the oyster 
money, be finally settled; and that the selectmen inform the 
gentlemen who took the oysters last season, that they must con- 
sider their contract (if any they have) at an end; and if any 
damage shall accrue to said gentlemen on account of boats or 
apparatus, that the selectmen settle with them fairly and hon-’ 
orably, by allowing them a fair price for their boats, &c.; or 
otherwise, as in their judgment the honor of the town shall 
require.” Also the following votes of the defendants, passed 
on the 11th of March 1839: ‘Voted, that the town give nine 
months’ notice, to the men who: bought the oysters, that the 
contract must cease after this year. Voted, that the selectmen, 
together with” [four men named] “ be a committee of the town 
to notify Joshua A. Dill and his associates, that their contract 
with the town for taking oysters must cease after this year.” 
The plaintiffs likewise gave evidence, that on the 29th of May 
1839 they were duly served with notice of these last mentioned 
votes. 

The plaintiffs then showed that they sent a vessel to Ware- 
ham, in the spring of 1840, for the purpose of obtaining oysters 
. under their contract, as they had done in preceding years; that 
their agent applied, as formerly, to the chairman of the selectmen 
for the statute permit which had previously been given, and was 
refused; that the vessel, after waiting a number of days, dur- 
ing which some town meetings were held, returned empty ; and 
that no oysters had since been taken by the plaintiffs. 

There was much evidence tending to show that there were, 
in said town, oysters to which the plaintiffs were entitled by the 
terms of their said contract, and which might have been taken 
without injury to the fishery. There was also much evidence 
tending to prove the contrary. 

It was insisted by the defendants, and they requested, the 
court to instruct the jury, that the town, in‘its corporate capa- 
city, had no authority to make the contract declared on, or to 
bind the town by any contract for the taking of oysters by the 
plaintiffs ; that the town had made no such ontract with the 
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plaintiffs, as was set forth in the plaintiffs’ declaration ; that the 
town had done no act to deprive the plaintiffs of the benefit of 
said contract, and that the plaintiffs had not proved any breach 
of said contract by the defendants; that the damages for the 
breach of said contract would not embrace the whole unexpired 
term of it; and that the evidence respecting the $500 was not 
sufficient to justify the jury in returning a verdict for the plain- 
tiffs for that amount. 

The court declined to give the instructions requested, and 
charged the jury that the contract adduced in evidence sup- 
ported the plaintiffs’ declaration, and was a legal and valid con- 
tract, obligatory on the defendants; that if there had been a 
breach of said contract by the defendants, the plaintiffs were 
entitled to recover, in this action, the damages which they had 
sustained by reason of the non-fulfilment thereof, including 
therein the unexpired term of said contract ; that the votes of 
said town, of the 11th of March 1839, if notified to the plain- 
tiffs, as the evidence tended to prove, was a breach of said 
contract, provided there were oysters in said town which the 
plaintiffs, by said contract, were entitled to take and could 
have taken without injury to the oyster fishery in said town 
and to the inhabitants thereof; that the plaintiffs were bound 
by the contract to make such use only of the oyster beds, as 
would leave the inhabitants of the town fish enough for their 
own reasonable consumption, and not injure the fishery as a 
property ; and that, if the plaintiffs’ fishing had in fact proved 
injurious in these respects, the defendants had lawfully termi- 
nated the contract, and had not broken it. The court also in- 
structed the jury, that the plaintiffs, on the evidence, were 
entitled to recover the $500. 

A verdict was returned for the plaintiffs for $4560-42, which 
was to be set aside, and a new trial granted, if the foregoing rul- 
ings and instructions were erroneous ; otherwise, judgment to be 
rendered upon the verdict. 

This case was fully argued on all the points raised at the trial. 


But the argument on those points which the court did not 


decide is not here given. 
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J. P. Rogers & Washburn, for the defendants. The defend- 
ants, in their corporate capacity, had noright of property or in 
terest in the oyster fishery, which they could legally transfer, or 


about which they could make a valid contract. The right is in the 


public. Anc. Chart. 148. Plymouth Colony Laws, 30, 34. 
2 Dane Ab. 694, 701. 3 Kent Com. (8d ed.) 409 & seq. In- 
habitants of Randolph v. Inhabitants of Braintree, 4 Mass. 315. 
Commonwealth v. Charlestown, 1 Pick. 182. Parker v. Cutler 
Milldam Co. 7 Shepley, 353. Gould v. James, 6 Cow. 369. 
Bagott v. Orr, 2 Bos. & Pul. 472. Angell on Tide Waters, 
24, 48. Hall’s Rights in Sea-shores, 46, 47. Schultes on 
Aquatic Rights, 67, 70,75, 128. This right, which is in the 
public, has been regulated by statute ever since the colonial or- 
dinance of 1641, in Anc. Chart.148. See St. 1795, c. 71, and 
the previous statutes thereby repealed. Rev. Sts. c. 55, $$ 11 
—14. The oyster fishery is made a charity, and is put under 
the direction of selectmen, whoare trustees andalmoners. And 
since the iegislature has placed the power of regulating this fish- 
ery in the hands of selectmen, towns have no authority on the 
subject. The contract, therefore, on which this action is brought, 
is void. 2 Kent Com. (3d ed.) 298,299. Beaty v. Knowler, 4 
Pet. 152. Bangs v. Snow, 1 Mass. 189. Inhabitants of Norton 
v. Inhabitants of Mansfield, 16 Mass. 51. Bussey v. Gilmore, 3 
Greenl. 191. Allen v. Inhabitants of Taunton, 19 Pick. 487, 
per Dewey, J. 

The right to take oysters, or to regulate the taking of them, 
could vest in a town only by a general or special act of the col- 
ony, or by prescription. It has not vested in the defendants in 
either of these modes. 

D. A. Simmons § Gardiner, for the plaintiffs. By the colony 
charter, “ free liberty of fishing, in or within any the rivers or 
waters within the bounds and limits” of Massachusetts, was 
eranted to the Massachusetts Company, which liberty was con- 
firmed by the province charter. Anc. Chart. 5, 22. Said com- 
pany granted to proprietors of towns; and the towns took the 
franchise of fishery, subject to the legislation of the colony. 
The franchise of fishery in the waters of Wareham is in the 
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defendants, subject to rights of the inhabitants and of the legisla- 
ture. Anc. Chart. 148. Nickerson v. Brackett, 10 Mass. 212. 
This is the common law of Massachusetts, and by that law, towns 


may appropriate shell fish, if the legislature do not. Coolidge — 


v. Williams, 4 Mass. 140. Watertown v. White, 13 Mass. 477. 
Barden v. Crocker, 10 Pick. 387. The preamble to St. 1795, 
c. 71, recites that ‘“‘ oysters and other shell fish have long been 
considered the property of the towns where their beds are situ- 
ated.” And the cases above cited show that it has been also 
considered that towns in their corporate capacity, and not merely 
the proprietors of the lands in the towns, had the right to the fish 
in the waters within the towns. 

The plaintiffs deny that the legislature have appropriated the 
oysters in the waters within towns. The St. of 1795, c. 71, and 
Rev. Sts. c. 55, have merely regulated the fishery; as divers 
statutes have regulated fowling, without appropriating the birds. 

On these grounds, the defendants rightfully appropriated the 
oysters within the town, by a valid contract with the plaintiffs. 
Besides ; the defendants are estopped to deny that they had 
authority to make that contract. Com. Dig. Estoppel, A. 2. 
Watertown v. White, 13 Mass. 482. Inhabitants of Taunton 
v. Caswell, 4 Pick. 277. 

Suaw, C. J. Many questions were raised and discussed, in 
the argument of the present case, which the court have not 
found it necessary to decide. Itis an action against the inhabit- 
ants of the town of Wareham, on a special executory contract, and 
the claim is to recover damages for the breach of it. If the con- 
tract on which the action is brought be held to grant any interest 
or property in the oyster fishery, or any franchise or vested right 
whatever which has been invaded, the remedy of the plaintiffs 
must be sought in an action on the case for a disturbance, or by 
other appropriate proceedings, and against those who caused the 
disturbance. It is proper therefore to repeat, that this is an ac- 


tion on the contract, as an executory contract, and a non-fulfil- 


~ ment thereof on the part of the town, in which the plaintiffs 
seek to recover damages for the loss sustained by such non- 
fulfilment. 
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One ground of defence was, that if this instrument, which 
is extremely guarded and cautious, contained any stipulation 


that the town should perform any act, it was not averred or 


proved that the town have failed or refused to do such act, and 
so there was no such breach or non-fulfilment as would enable 
the plaintiffs to maintain this action. This agreement on the 
part of the town is certainly much more in the nature of a grant, 
lease, or release of right, or other executed contract, than an 
executory undertaking to do any act; and such stipulation, if 
found at all in it, must arise from implication, and as something 
incident to a benefit or right granted, and not in terms. But if 
the town had no interest or property in the subject, and no legal 
authority, as a corporation of very limited powers, to make such 
an executory contract, then the vote passed by the inhabitants, 
purporting to vest power in a committee, was unauthorized and 
void, and the undertaking of the committee, professing to bind 
the town, was merely void. This is the first question ; and if in 
appears that the contract was not the binding contract of the 
town, it becomes unnecessary to consider another question, 
which was largely discussed, namely, whether there was any 
such implied stipulation, what was its legal effect and operation, 
and whether any violation of it had been averred and proved. 
By the common law of England, the property of the coasts, 
bays, and arms of the sea, and of the fishery therein, was in the 
king ; but in trust, as to fisheries, for all the king’s subjects, ex- 
cept when otherwise especially granted ; so that in effect such 
fisheries were regarded as common to all the king’s subjects. 
9 Petersd. Ab. (Amer. ed.) 451,452. By the colony charters, 
this right of the crown was transferred, with the territory and 
jurisdiction, to the colonies, for the use and benefit of the in- 
habitants. This vested the power in the colonial governments 
to make laws, to regulate and protect this, as one of the com- 
mon rights of the inhabitants. It is not necessary to examine _ 


all the acts upon this subject. None can be found, which vests 


an exclusive right of the property in the oyster fisheries in towns, 
in their corporate capacities. If there had been, no further reg- 


ulation would have been necessary ; because the laws which 
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secure all other rights of property would have been sufficient to 
enable towns to manage and defend such fisheries. In one case 
it has been decided that the town had no such property in the 
shad and alewife fisheries. Randolph v: Braintree, 4 Mass. 315. 

Stil. the laws recognized some rights of the inhabitants of 
towns; as the celebrated colony ordinance of 1641, (Ane. 
Chart. 148,) which secured free fishing and fowling, but lim- 
ited the privileges thereby secured to householders, and to such 
free fishing and fowling, within the limits of their respective 
townships. Such regulations obviously gave the privilege, rath- 
er to the inhabitants of townships, personally and respectively, than 
to the town in its corporate capacity ; and rather as a common 
privilege, than as a right of property. It was also under this 
limitation ; “ unless the freemen of the same town, or the gen- 
eral court, have otherwise appropriated them.” ‘This therefore, 
the earliest act on the subject, recognizes the right of fishing, as 
a common right, and the authority of the colonial government to 
regulate it. And this was regulated by the provincial acts men- 
tioned in the fifth section of St. 1795, c. 71. These acts were 
revised and repealed by the last mentioned statute. The preamble 
to this statute recites, that ‘“‘oysters and other shell fish have 
long been considered the property of the towns ;” but the same 
preamble speaks of them as ‘ common property,” which requires. 
‘some further special provisions. And the statute proceeds to make 
regulations, which secure a right to all the inhabitants severally, 
and vests in the selectmen certain powers of granting permits. By 
this act, taking all its parts together, we are of opinion that what- 
ever right vested in the inhabitants of towns was a qualified right, 
and subject to be regulated by the general court; and that the 
whole subject was thereby regulated, and nothing remained for 
towns, in their corporate capacity, to do. ‘The same provisions 
were reénacted by Rev. Sts. ¢. 55, $$ 11,12. They are, that the 
_ selectmen “may give permits in writing to any person, to take 
oysters from their beds, at such times, in such quantities, and for 
such uses, as the said selectmen shall think reasonable, and 


shall express in their said permits ; and every inhabitant, without — 


such permit, may take oysters for the use of his family.” And 


z 


' 
9 
a 
a 


MARCH TERM 1844, 447 


Dill & others v. Inhabitants of Wareham. 


all persons are prohibited from taking oysters otherwise, under 
a penalty. 

Whether, under these statute provisions, the selectmen have 
authority to take money or valuable consideration for permits, or, 
in other words, to sell the right to take oysters ; or, if they have 
such power and exercise it, whether they are not to be regarded 
as trustees for the town, and bound to account to the town for the 
proceeds, it is not necessary to decide in this case, and we give 
no opinion. 

But-the court are of opinion, that the selectmen, in giving 
permits under the authority thus conferred on them, are not the 
agents of the town, subject to be directed, restrained or controlled 
by its votes. They act under an authority conferred on them 
by statute, to be executed according to their own judgment, and 
do not act ministerially, according to the will of the town, ex- 
pressed by its votes. It is like the authority given to select- 
men, by other statutes, to Jay out town ways; under which it 
has been held, that a vote of the town, directing them to lay out 
a particular town way described, is irregular and void. Kean 
v. Stetson, 5 Pick. 492. 

We are therefore of opinion, that whatever right the inhabit- 
ants of towns have to the oysters in the natural beds within their 
limits, beyond the right of the inhabitants severally to take them 
for the use of their families, is not an absolute property or fran- 
- ehise, capable of being transferred to others by the town, in its 
corporate capacity, but is a qualified right, to be sought through 
the selectmen, executing a statute power ; that such a transfer of 
the fishery, and the power of making contracts respecting it, is 
not within the jurisdiction of towns, nor one of the corporate 
powers conferred on them by law. ‘The supposed contract, 
therefore, upon which this action is brought, was one which the 
town of Wareham had no authority, as a corporation, to make, 
and the town is not bound by it. 

In regard to the sum of five hundred dollars, as it appears 
that it was received by the treasurer and went to the use of the 
_town, and was so received in advance, upon a_considera- 
tion which has failed, it must be regarded as money had and 


& 


448 SUFFOLK AND NANTUCKET: 


Smith v. Manufacturers Ins. Co. 


received by the town to the plaintiffs’ use; and therefore the 
action for that sum will lie. No special demand was neces- 
sary. Where there is a debt, a duty to pay money presently, 
not dependent upon any condition or contingency, an action 
may be brought to recover it, without a previous demand. 

If the defendants would have avoided the inconvenience of 
having the suit, on the other points, conducted at their expense, 
and of having to pay the costs, in consequence of their liability 
for this sum of five hundred dollars, they should have brought 
the money into court, at the commencement of the suit, when a 
small amount of costs had accrued. ; 

With the plaintiffs’ consent, the verdict may be amended, to 
stand as a verdict for $500, with interest from the date of the 
writ, and judgment may be entered upon it; otherwise, the 
verdict is to be set aside and a new trial granted. 


Cates Smiru vs. Toe Manuractrurers Insurance Company 


When an injury to an insured vessel can be repaired at an expense less than her 
value when repaired, the assured cannot recover for a total loss without abandon- 
ing to the underwriters. 

When an insured vessel is broken up and sold in consequence of an injury received, 
without abandonment to the underwriters, and a suit is brought on the policy, 
the proceeds of the materials sold are to be deducted from the sum which the 
assured would be entitled to recover if there had been an actual total loss of 
the vessel. ; 


Assumpsir on a policy of insurance, dated September 19th 
1837, upon the brig George, at and from Salem to port or ports 
of discharge and lading in Brazil, not south of Rio Janeiro, ana 
at and from thence to her port of destination in the United 
States. The brig was valued in the policy at $7000, and the 
plaintiff owned one half of her. He claimed as for a total loss 
of his half. The loss was alleged, in different counts of the 
plaintiff's declaration, to have been occasioned by different 


causes ; as stated in the opinion of the court. Trial before | 


Shaw, C. J. 
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Most of the evidence, which bore upon the points hereinafter 
decided, is stated in the opinion of the court. The remainder 
of that evidence was, in substance, as follows: The brig sailed 
from Salem on the 24th of September 1837, and proceeded 
to Pernambuco, thence to Bahia, and thence to Rio Janciro, 
where she arrived on the 12th of December 1837, and where 
she was surveyed and condemned, and her hull, sails, rigging, 
boats, &c., were divided into various lots and sold at auction. 
The proceeds of the sale were retained by the owners. The 
brig could have been repaired at Rio, at an expense less than 
her value when repaired ; and there was no abandonment to 
the defendants. 

The jury returned a verdict for the plaintiff for $4235, and 
stated, upon being inquired of by the court, that they had found 
for a total loss, without allowing any thing for salvage. The 
defendants thereupon filed a motion that the verdict be set 
aside, and a new trial granted. Among the numerous causes 
assigned for this motion, were these: ‘‘ Because the finding of 
a verdict for the plaintiff, at all, is against law and the evidence, 
and the weight of evidence in said case.” ‘“ Because the said 
verdict, in finding a total loss, is against the evidence and the 
weight of evidence in the case.”’ 

Fletcher & E. D. Sohier, for the defendants. 

Crowninshield, for the plaintiff. 

Suaw, C.J.* The plaintiff claimed fora total loss on a policy 
made on the brig George of Salem, valued at $7000, he being 
owner of one half. | 

In order to recover, it became necessary for the plaintiff to 
prove a loss, by some of the perils insured against, after the 19th 
of September 1837, when the policy was executed and first at- 
tached. In the early stages of the case, the plaintiff, by his 
declaration, relied upon a loss by perils of the sea after the de- 
parture of the brig from Salem, and in the course of the voy- 
age ; but subsequently he filed a declaration, setting forth a loss 
by stranding in Salem harbor, after the inception of the risk, and 
before the departure of the brig on her voyage ; and this was 


* Hubbard, J. did not sit in this case. 
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the only ground relied upon at the trial. This ground was, that 
in the night before the brig intended to set sail on her voyage, in 
September, the brig drifted from her anchorage in Salem, and, 
dragging her anchor, ran on to the flats on the southeasterly 
side of the harbor, grounded there, and lay one tide, and at the 
next high water was got off, and soon after went to sea; it not 
being known, before she sailed, that any material damage was 
done to her by that accident. There was great conflict of evi- 
dence, upon the question of fact, whether the damage, found at 
Rio Janeiro to have been done at some time to the ship’s side and 
bottom, was done at that time or not. On the part of the plaintiff, 
there was evidence tending to show that it was discovered at 
Rio; that some of the planks were found started up; that 
several timbers were broken, and the brig damaged ; and he con- 
tended that the stranding in Salem harbor was an adequate cause, 
and that no other adequate cause was shown. On the contrary, 
evidence was offered by the defendants, in connexion with that 
furnished by the plaintiff, tending to show that the brig had met 
with accidents, on former occasions, to which the appearances 
found at Rio might be attributed ; that the stranding at Salem 
was upon soft mud ; that there was no hard substance there, by 
which a vessel, especially one of the model of the George, would 
be injured ; that the brig did not leak on her outward voyage, as 
she would have done had the injury been recent; that she car- 
ried her cargo well, first to Pernambuco, then to Bahia and to 
Rio ; and they contended, upon the evidence, that the damage 
could not have been done in Salem harbor, on the occasion 
mentioned. | 

A motion is made to set aside the verdict as against the 
weight of the evidence. Upon this point, having gone over all 
the evidence with some care, we should be strongly inclined to 
think this verdict against the weight of the evidence ; but ac- 
cording to the established rule upon that subject, where there is 
conflicting evidence, the court are always disinclined to interfere, 


unless there is a pretty strong preponderance of evidence against — 


the verdict. We think, however, that the court are under no 
necessity of giving an opinion on that subject. 
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There is another ground on which the defendants move to set 
aside the verdict, which is, that even if the disaster did occur 
after the policy attached and the risk commenced, still the plain- 
tiff was not entitled to recover for a total loss, and therefore that 
the verdict, which was for a total loss, was against the evidence. 

In the present case, it is very clear that there was no actual 
total loss by the alleged accident. The brig was not sunk, nor 
driven on shore or on rocks, so as to be incapable of being got 
off. She not only remained zm specie, but actually carried a 
cargo from the United States to Brazil, and from port to port in 
Brazil, and was actually taking in a cargo for her return voyage, 
when the defect was observed, which led to further examination, 
and to her ultimate condemnation. 

Nor was she at a place where repairs could not be had. She 
was at Rio Janeiro, one of the largest ports in Brazil, where 
labor and materials, and all the means of making repairs, are to 
be had ; although, according to the testimony, they would cost 
one third more than in the United States. 

Another material consideration is, that in this case there was 
no abandonment; and the cause proceeded, on both sides, upon 
that ground. 

Tt is always optional with the assured, whether or not they 
will abandon in case of a constructive total loss. If they do not, 
the ship, and all profits and benefits of salvage, remain to the own- 
ers in the same manner as if the damage were not one half, 
and did not amount to a constructive total loss ; and the assured 
will be entitled to recover, for a partial loss, an indemnity to the 
amount of the actual damage suffered, which may exceed 50 
per cent. and amount to any sum short of a total loss. But 
where there is only a constructive total loss, the assured cannot 
recover for a total loss, without an abandonment. Pearce v. 
Ocean Ins. Co. 18 Pick. 91. Even where, as in the present 
case, the vessel was broken up and sold — and that in a stronger 
case than the present, because it was a place where the vessel 
could not be repaired — it was held that the plaintiffs could not 
recover for a total loss, without abandonment. Bell v. Nivon, 
Holt N. P. 423. The general doctrine is laid down, and the 
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reason assigned, namely, that although it appears probable that the 
expenses of repairs may absorb the value of the vessel insured, 
yet the assured, if they mean to throw the risk on the underwri- 
ters, ought to give notice of abandonment, to enable the under- 
writers to elect whether they will incur the risk of the repairs. 
Martin v. Crokatt, 14 East, 465. 

In the case of Idle v. Royal Exchange Assurance Co. 8 Taunt. 
755, and 3 Moore, 115, the vessel was on the rocks, in a danger- 
ous tide-way below Quebec, late in the season, and in that con- 
dition was sold. It was held that the jury were justified in 
finding the sale necessary. The insurance was on freight; no 
freight had been earned ; and after a justifiable sale of the ves- 
sel, by which she had gone into other hands, no freight could be 
earned to the assured, and then it was an actual total loss, and 
there was nothing to abandon. 

In Read v. Bonham, 3 Brod. & Bing. 147, the case was, that 
the ship put back to Calcutta much damaged, and though the es- 
timate of repairs did not amount to the value of the ship, yet it 
was found that the master had no funds, and no means of rais- 
ing funds ; and besides, the case was decided on the ground that 
there was a seasonable abandonment. In Cambridge vy. Ander- 
ton, 4 Dowl. & Ryl. 203, and 2 Barn. & Cres. 691, the case 
of Read v. Bonham is cited as an authority, that when a vessel 
becomes a wreck, and is sold, there may be a recovery for a total 
loss without abandonment. But the case itself, it 1s believed, 
does not warrant this position. But this case of Cambridge v. An- 
dertonisan authority for another position, namely, that the assured 
cannot recover for atotal loss without abandonment, when the ves- 
sel is reparable at an expense less than her value when repaired. 
When a vessel is not thus reparable, the loss may well be re- 
garded as total; because laying out expense, to more than the 
value of the vessel when repaired, would be increasing a loss, 
instead of saving any thing out of the wreck. 

But the subject has undergone an elaborate discussion in a 
recent case, Roux v. Salvador, 1 Bing. N. R. 526, and 1 Scott, 
491, in which, after a full review of the cases, it was held, that 
even when the property insured has been sold, and the news of 
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the sale arrived as soon as that of the loss, and where there was 
a total loss within the policy, but not an actual total loss by the 
destruction of the thing itself, there could not be a recovery 
for a total loss, without abandonment; and this is well supported 
in principle, as well as by authorities. 

An abandonment changes the character of the master. It 
relates back to the time of loss ; and as the master is authorized to 
labor, &c., in saving, for the benefit of all concerned, if there has 
not been an abandonment he is the agent of the owners and 
assured, and if he receives money, it is for their account; if 
he squanders it or wastes it, it is their loss. But if there has 
been an abandonment on good grounds, it relates back, and 
makes the master the agent of the underwriters from the time 
of the loss, so that if the salvage has been squandered, it is their 
loss. Here, if there had been an abandonment, we are not 
prepared to say that the plaintiff might not have recovered fora 
total loss. If the repairs would cost more than half the value, 
computed as stated in the policy, it was a constructive total 
loss, which would entitle the plaintiff to abandon and then 
recover for a total loss. But this was not relied on, and the 
evidence was not submitted to the jury upon that ground. 

As the evidence stands, there was no ground to contend that 
the brig could not have been repaired, at a cost less than her 
value as stated in the policy. The highest estimate did not 
amount to $7000, after deducting for the copper on the brig. 

If this were considered a total loss, with benefit of salvage, 
it is still, in effect, only a partial loss. The master being the 
agent of the assured, and they having made no abandonment, 
the money for the salvage, in his hands, is their money, and he 
being their agent, they were responsible for it, whether paid 
over or not. ‘Then what is the loss? There is no difference 
between adjustment as a partial loss, and adjustment of a total 
loss with benefit of salvage. See Gordon v. Massachusetts F. 
& M. Ins. Co. 2 Pick. 261. é 

If the vessel, being entire, were sunk and gone, the whole 
valuation is the measure of the indemnity to the assured. But 
if any boats or materials have been saved and sold, the money 
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is that of the assured, and renders his loss so much less; so 
that it only remains to put down the valuation on one side, and 
deduct the money thus received, and the balance is the actual 
indemnity. The salvage, then, is not a set-off, not something 
belonging to the defendants, to be used to balance the plain- 
tiff’s total demand ; but it is a sum belonging to the plaintiff, in 
his own hands, which diminishes his demand pro tanto, and to 
the same extent diminishes the amount he is entitled to recover. 
In this case, the whole of the proof went on the ground that 
there was considerable salvage, from the sale of the materials 
of the brig, particularly the copper. It was therefore the duty 
of the plaintiff to state the amount and deduct it, and his taking 
a verdict for the whole amount, without deduction, was clearly 
erroneous. If this were the only error, perhaps it might be cor- 
rected without opening the whole case. But we are of opinion 
that this is not a case where there can be a recovery for a total 
loss, without abandonment, because the brig remained in specie 
and might have been repaired ; and there ought to have been 
an abandonment, to enable the underwriters to make the most 
of the property and the proceeds, at their election. 
Verdict set aside, and a new trial granted. 


sneures 
, 
SamueL, E. Sewaux, Administrator vs. Enwarp A. Raymonn 
& others. 


Under the Rev. Sts. c. 71, when an administrator, in a petition to the court of pro- 
bate for license to sell the real estate of his intestate, describes the whole of the 
estate, and represents that it is necessary to sell the whole for payment of the 
intestate’s debts and the charges of administration, the court, on being satisfied 
that such representation is true, need not grant a license in terms which allow 
the sale of so much of the estate as may be necessary to raise the sum required 
to pay the debts and charges, but may grant, in terms, a license to sell the 
whole. 


Brut in equity. The plaintiff alleged that he, as adminis- 
trator of the estate of Arthur French, late of Boston, presented 
a petition to the probate court, on the 8th of May 1843, rep- 
resenting that the just debts of said French amounted to 
$70,498-29 ; that the charges of administration on his estate 
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amounted to $75; that the value of his personal estate was 
$26,771:05, being insufficient for the payment of said debts 
and charges, by the sum of $43,860-24; that his real estate 
[describing the several parcels thereof] had been appraised at 
$19,860 ; and that the plaintiff, in said petition, prayed that 
he might be licensed to sell the whole of said real estate for the 
payment of said debts and charges: That the court of probate, 
on the 12th of June 1843, after due notice to all persons inter- 
ested, granted a license to the plaintiff to sell the whole of said 
real estate, specified in the aforesaid petition, for the purpose 
aforesaid: ‘That the plaintiff, pursuant to said license, gave due 
notice, by advertisement, that he should sell two parcels 
[described] of said real estate at public auction, on the 10th of 
May 1844; that he put up the said parcels on said day, for 
sale at public auction, and that the defendant Raymond then 
bid for the same the sum of $5285-60, which was the highest 
sum bid therefor, and the same were accordingly sold to him: 
That the plaintiff was willing and ready to execute a deed con- 
veying said parcels to said Raymond, and that said Raymond 
professed to be willing and ready to pay for said real estate 
and accept a deed of the same from the plaintiff, provided the 
plaintiff could make a good title thereto ; but that he pretended 
that the title which the plaintiff had offered him was not good, 
because the plaintiff was licensed to sell the whole of said 
_French’s real estate, whereas, under the facts stated in the 
plaintiff’s aforesaid petition to the court of probate, said court 
was authorized only to license the plaintiff to sell so much of 
said French’s real estate, as would be necessary to pay his debts 
and the charges of administration: On the contrary, the plain- 
tiff alleged that said license was valid, and prayed that said 
Raymond might be compelled, by a decree of the court, specifi- 
‘cally to perform his agreement for the purchase of said parcels 
of estate, and to pay the said sum of $5285-60. 

The widow and heirs at law of said French were made par- 
ties to the bill, as defendants, and they and the said Raymond 
filed answers, in which no objection was made to the prayer of 
the bill, provided the said license was valid 
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Sewall, pro se. 

Ellis G Loring, for the defendants. 

Suaw, C.J. The single question in this case is, whethes 
the complainant, administrator of the estate of Arthur French, 
was duly authorized by the license granted to him by the judge 
of probate, and whether his deed, under that license, will con- 
vey a good title to the purchaser. If it will, the respondent 
Raymond, who bid off the same at auction, is content to com- 
plete his purchase, and pay the price according to the terms of 
sale, and all parties in interest, by their answer, express their 
desire that it may be so done. 

The license was granted on the petition of the complainant, 
representing that the personal estate of his intestate was insufh- 
cient, by the sum of forty three thousand eight hundred and 
sixty dollars, for the payment of his debts, and that his real 
estate was appraised at the sum of about twenty thousana 
dollars; whereupon the judge of probate granted a license 
authorizing the administrator to sell the whole of the real estate 
described in the petition. 

The objection is, that the probate court had no authority to 
grant a license to sell the whole of the said real estate for the 
payment of debts, because by possibility it might exceed the 
amount of the debts ; and that a license in that form is irregular 
and invalid. 

By the former act, St. 1783, c. 32, $1, the court was author- 
ized to license the sale of real estate by executors and adminis- 
trators, for the payment of debts, “so far as the same” should 
“be necessary to satisfy the just debts which the deceased 
owed,” &c. This might be considered as a limitation on the 
power of the court; and this power, it must be recollected, 
was exercised without notice to parties interested. Under that 
statute, we believe the practice was, to license the sale, in terms, 
of “so much of the real estate,” even though there was the 
strongest probability that the sale of the whole would be neces- 
sary. But the revised statutes have made some alterations in 
this respect, and to some extent have enlarged the powers of 
the court. Rev. Sts. c. 65, $ 8, and c. 71, $$ 1-8. Without 
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expressing any opinion upon the construction of the St. of 1783, 
whether a license in terms to sell the whole of the described 
estate would have been good, and whether a sale under such 
license would have been valid, when it was shown by the event 
that the sale of the whole was in fact insufficient, the court are 
of opinion, that under the revised statutes, when the representa- 
tion of the administrator is, that it is necessary to sell the whole 
of the real estate of the intestate, describing it, for the payment 
of debts, and it is so proved to the satisfaction of the court 
eranting the license, the court has authority to grant a license 
to sell the whole, and that a license in that form is good. 

By statutes passed since that of 1783, executors and ad- 
ministrators are required to return an inventory of real estate, 
which was not then required ; so that the amount, condition and 
appraised value of the real estate, are before the court by a regu- 
lar probate document, in the same manner as the condition and 
value of the personal property. 

Under the Rev. Sts. c. 71, $ 8, notice is to be given in all 
cases. By $ 9, if the parties interested will give security to pay 
the debts, no license shall be granted. The course to be pur- 
sued, therefore, on a petition to obtain a license to sell real 
estate, is more in the nature of a judicial proceeding than under 
the former statute. The main provision bearing upon the sub- 
ject is in § 3, which, after directing what shall be contained in 
the petition, as to the amount of the debts and charges, the 
value of the personal estate, and the value, description and con- 
dition of the real estate, provides, that “the court may, in all 
cases, when it is not necessary to sell the whole, decide and 
direct what specific part of the estate shall be sold.” In this 
last clause, the term ‘estate ” obviously means estate described 
and specified ; in other words, portions or parcels of estate capa- 
ble of being designated and identified. The words, therefore, 
*‘ when it is not necessary to sell the whole,” carry a strong impli- 
cation, that when it is necessary to sell the whole of such parcels, 
described and identified, the court may so order and direct. 
Sect. 10 gives full effect to a sale, under a license eranted in 
conformity with its directions. 

VOL. VII. 39 
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Whether the sale of the whole of certain described real 
estate will be necessary to raise a certain sum of money, must 
be matter of estimate and judgment, and cannot be known 
with certainty until the sale is actually made ; which at the 
time is future and unknown. The effect therefore of the pro- 
vision, in its application to the subject matter, is, that if on inquiry 
it shall appear to the court to be necessary, the license shall be 
granted, and the sale under it be valid ; and if good at the time, 
it cannot be rendered void by the result of the sale, although it 
should show that the proceeds of the sale were more than suffi- 
cient to pay the debts, and so that the sale of the whole was 
not necessary. Even therefore if the sale should produce more 
than enough to pay the debts, being an unforeseen event, it 
could not relate back, and show that the license, granted con- 
formably to the statute, was void. 

In the case of Litchfield v. Cudworth, 15 Pick. 23, it was 
decided that where an administrator sold more than he was 
icensed to sell, the sale was void. But that was under the for- 
mer statute, and he was licensed to sell only to a specific amount 
in dollars and cents, and he sold, by one entire sale, to a much 
larger amount. It was a sale of one entire estate, an equity of 
redemption ; and being clearly bad for part, it was held bad for 
the whole. 

The construction which we adopt, we think is confirmed by 
other provisions of the revised statutes. Sect 4 of c. 71, directs, 
that when it is represented by the petition, “and shall appear 
to the court, that it is necessary to sell some part of the real 
estate, and by such partial sale the residue of the estate, or of 
some specific part or parcel thereof, would be greatly injured, 
the court may license a sale of the whole of the estate or of such 
part thereof as the court shall think necessary ;” that is, as we 
understand, a parcel specified and described. In this clause, the 
words, “and shall appear to the court,” indicate more distinctly 
that the court are to inquire, hear and determine upon the evi- — 
dence presented. But such judgment must be founded on prob-— 
abilities and estimated values, and not on certain knowledge ; 
because, though it may appear to the court necessary to sell a 


- 


MARCH TERM 1844. 459 


Sewall, Administrator v. Raymond & others. 


part only, the event of the sale may show that a sale of the 
whole is necessary. Yet the license, granted conformably to 
such judgment, must be pursued, and we think may be safely 
pursued, and that sales made conformably to it would be valid. 
Sect. 6 provides, that when the administrator is licensed to sell 
more than is necessary for the payment of debts, that is, when 
it shall appear to the court granting the license, that the sale of 
the whole of an estate described is not necessary for the payment 
of debts, but that a partial sale would be injurious, and it would 
be for .the interest of those entitled to the residue that the 
whole should be sold, the administrator shall give a separate 
bond. ‘This does not apply to a'case where the sale may unex- 
pectedly exceed the amount necessary for the payment of debts ; 
but where it appears to the court, at the time, that it will be 
more than is necessary, and the administrator is therefore au- 


‘thorized, by the terms of the license, to sell the whole. 


This, like the other clauses, shows that the license granted is 
the result of judicial inquiry and determination, and is founded 
on facts, as they may then appear, but are in their nature not 
capable of absolute certainty, but depend upon estimated values 
and the probable result of sales. The case thus being placed 
within the jurisdiction of the court, to hear and determine, 
upon the evidence, whether in their judgment it is necessary 
to sell the whole, or a specified part of the real estate described, 
and to grant a license accordingly; if they come to the con- 
clusion, upon the evidence, that the sale of the whole of such 
estate is necessary for the payment of debts, they have power 
to grant a license accordingly, and a sale under that license, 
made in all other respects conformably to law, is a valid sale, 
and will confer a good title on the purchaser. 

Specific performance decreed 
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Danitet O’ConneELL vs. THe CommMOoNWEALTH. 


Where an indictment charges a defendant with receiving various articles of stolen 
property, knowing them to be stolen, and specifically describes each article and 
avers the value thereof, and he pleads that he is “guilty of receiving fifty dollars 
worth of said property, in manner and form as set forth in the indictment,” no 
valid judgment can be rendered against him on such plea. 


Wrir or Error to reverse a judgment of the municipal 
court at the August term 1843, sentencing the plaintiff in error 
to punishment in the state prison. The indictment, on which 
he was convicted, alleged that Joseph Hildreth, on, &c. at, &c. 
“fifty pounds of tea, of the value of twenty five dollars, fifty 
pounds of coffee, of the value of six dollars, sundry sums of 
money amounting to twenty five dollars, and of the value of 
twenty five dollars” [and various other articles, the value of 
each of which was averred] ‘“ of the moneys, goods and chattels 
of one Leonard Putney,” &c. “ did feloniously steal, take and 
carry away,’ and that the plaintiff in error, on, &c. at, &c. 
“did have, receive, and aid in the concealment of, the goods 
and chattels and moneys aforesaid, so stolen by said Hildreth 
as aforesaid, he the said Daniel then and there knowing the 
same moneys, goods and chattels of him the said Putney to 
have been stolen as aforesaid by said Hildreth.” 

To this indictment the plaintiff in error pleaded that he was 
‘ ouilty of receiving fifty dollars worth of said property, in man- 
ner and form as set forth in the indictment.” The judgment of 
the court was thus: “It is therefore considered by the court, 
that said O’Connell, for his offence, as set forth in said indict- 
ment and in said plea of guilty, be punished,” &c. 

It was assigned for error, “ that said judgment is erroneous 
in being given upon an insufficient plea, which admits neither 
the receiving of any specific articles, nor any specific portion of 
the articles, in the manner charged in the indictment against 
said plaintiff in error.” Other assignments of error were filed, 
which the court did not consider. 

G. Bemis, for the plaintiff in error, cited Rex v. Fry, Russ. 
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& Ry. 482. Rex v. Furneaux, ib. 335. Rex v. Tyers, ib. 402. 
Rex v. Forsyth, ib. 274. 

S. D. Parker, for the Commonwealth. 

Dewey, J. We have not found it necessary to consider all 
the questions raised by the assignment of errors in this case, 
being satisfied that the judgment must be reversed for the 
error last assigned, viz. “that said judgment is erroneous in 
being given upon an insufficient plea, which admits neither the 
receiving of any specific articles, nor any specific portion of the 
articles, in the manner charged in the indictment.” 

It seems to us that the pleadings did not present the case in 
a proper form for judgment and sentence. The indictment 
charged a larceny, by one Joseph Hildreth, of a great. variety 
of articles distinctly enumerated, and to each of which a value 
was annexed, and charged the prisoner with receiving and con- 
cealing the said stolen goods, he knowing the same to have 
been stolen by said Hildreth. To this indictment the prisoner 
should have pleaded either guilty or not guilty. It was not 
competent for him to plead guilty as to receiving fifty dollars 
worth of said property, without specifying the articles. To 
which of the articles set forth in the indictment does the plea 
apply? As to receiving which has he pleaded guilty, and been 
punished? ‘The party arraigned may plead guilty as to part 
of the charge set forth in an indictment, and not guilty as to 
the residue ; but the part to which the plea of guilty applies 
should be specific and definite, and without this the case is not 
ripe for judgment and sentence. ‘To illustrate this view of the 
case, suppose that upon a general plea of not guilty to the whole 
indictment, the jury had returned a verdict of a similar tenor 
with the plea in the present case, viz. “ guilty of stealing fifty 
dollars worth of said property, in manner and form as set forth 
in the indictment.” Could such a verdict be properly accepted 
by the court, and affirmed, and made the basis of a conviction 
and sentence? I do not perceive that thé case differs mate- 
rially in principle. It is true that in one case it is the defend- 
ant’s own language, and in the other that of the jury; but it 


amounts to no more thar the finding of the same fact by-the 
39 * 
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jury would. The defendant by his plea admits the truth of the 
charge in the indictment, to the same extent that a similar find-. 
ing by the jury would; but it goes no farther. 

It may be suggested that the statutes of this Commonwealth 
have made no gradation of punishment for the crime of receiving 
stolen goods, knowing them to be stolen, in reference to the 
greater or less value of the stolen articles so received and con- 
cealed ; there being one general provision as to the punishment 
for such offence. Rev. Sts. c. 126, $20. That one provision 
has, however, a broad range for judicial discretion, and the pun- 
ishment might be increased or modified in some degree by the 
nature and species of property stolen and concealed. 

It seems to us, therefore, that the attorney for the Common- 
wealth ought to have insisted upon a more specific and definite 
plea from the prisoner, or to have put the case to a jury as upon a 
general plea of not guilty ; and that upon the case, as presented 
upon the pleadings, there being no verdict, the entry of judg- 
ment and award of sentence against the prisoner were errone- 
ous, and for that cause must be reversed. | 


CoMMONWEALTH vs. Rospert Haruey. 


Where two persons are jointly indicted for obtaining goods by false pretences made de- 
signedly and with intent to defraud, evidence that one of them, with the knowledge, 
approbation, concurrence and direction of the other, so made the false pretences 
charged, warrants the conviction of both. 

And it is not necessary, in order to convict the defendants, in such case, to prove that. 
they, or either of them, obtained the goods on their own account, or derived or ex- 
pected to derive, personally, any pecuniary benefit therefrom. 

An allegation in an indictment, that the defendant obtained goods of A., B. and C., part- 
ners in trade, by false pretences made to them, is supported by proof that the defend- 
ant made the alleged false pretences to their clerk and salesman, who communicated 
them to B., and that the goods were delivered to the defendant in consequence of 
those false pretences. 


Ir was alleged, in an indictment against Robert Harley and 
James Cameron, that they, on the 4th of November 1842, devis- 
ing and intending by unlawful means to get into their hands and 
possession the goods, &c. of the citizens of the Commonwealth, 
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and with intent to cheat and defraud George B. Blake, David 
Nevins and Edward A. R. Lyman, copartners in trade, under 
the firm of George B. Blake & Co., did designedly and falsely pre- 
tend and represent to said George B. Blake & Co. that they, said 
Harley and Cameron, were in the employment of one P. Harley, 
who was possessed of, and the rightful owner of, a stock of goods, 
which were then in a certain shop, and was solvent and in good 
credit; that they were authorized by said P. Harley to buy goods in 
the name of said P. Harley, and that said Robert Harley was au- 
thorized to give promissory notes for such goods, in behalf of said 
P. Harley; that said P. Harley was a man, and desired to buy 
goods on credit of said George B. Blake & Co. in the usual honest 
course of trade, with intent to pay for them, &c.; that said 
Blake, Nevins and Lyman, believing said pretences and repre- 
sentations to be true, and being deceived thereby, delivered to 
said Robert Harley and James Cameron, for said P. Harley, sun- 
dry goods of the value of $140°66; whereas in truth said P. 
Harley was not possessed of, and was not the rightful owner 
of, said stock of goods in said shop, but had, before that time, 
executed and delivered to said Robert Harley five mortgages on 
said stock, to secure payment to him of large sums of money ; 
that said P. Harley was not a man, nor solvent, nor in good 
credit, but was a woman, named Philenia Harley, was insolvent, 
and did not desire to buy goods honestly on credit ; that said 
Robert Harley and said Cameron did not wish to buy goods for 
her, honestly, &c. 

At the trial in the municipal court, evidence was offered, in 
behalf of the Commonwealth, tending to prove that the false pre- 
tences, set forth in the indictment, were made by said Cameron, 
in the absence of said Robert Harley; and there was no evi- 
dence that said Robert, in person, ever made any of the said 
pretences to any member of the said firm of G. B. Blake & Co., 
or to any clerk or agent employed by them. But there was ey- 
idence tending to prove that the false preterices, made by said 
Cameron, as aforesaid, were made by him with the knowledge, 
approbation, concurrence and direction of said Robert Harley. 
Upon this evidence, the court instructed the jury, that if they 
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were satisfied that the said false pretences were in fact made by | 


said Cameron with the knowledge, approbation, concurrence 
and direction of said Robert, then said false pretences were, in 
substance and in contemplation of law, made by the defend- 
ants jointly, and the allegations in the indictment, on this point, 
as against said Robert, were sustained by the evidence. The 
court further instructed the jury, that it was not necessary for 
the government to prove that the said false pretences were the 
sole cause and exclusive means by which the goods mentioned 
in the indictment were obtained ; but if the jury were satisfied 
that without those pretences said goods would not have been de- 
livered, that was sufficient to sustain and prove the allegation in 
the indictment, that the goods were obtained by said false 
pretences. 

There was evidence tending to prove that the goods, alleged 
in the indictment to have been obtained by said false pretences, 
were obtained for the use and benefit of said P. Harley, and not 
of the defendants. Upon this point, the court instructed the 
jury, that it was not necessary for the government to prove that 
the defendants, or either of them, obtained the:goods on their own 
account, or that they, or either of them, derived or expected to de- 
rive, personally, any pecuniary benefit therefrom ; but that if the 
jury were satisfied that the defendants obtained the said goods by 
means of said false pretences, for the sole use and benefit of 
said P. Harley, this was sufficient to sustain the allegation in the 
indictment, that the defendants obtained the said goods by said 
false pretences. 

There was also evidence tending to prove that the alleged false 
pretences were not made to the members of the firm of George 
B. Blake & Co., or either of them personally, by the defendants, 
or either of them personally, but that they were made, in the shop 
of said firm, to one Cushman, their clerk and salesman, who com- 
municated the same to David Nevins, one of said firm ; that said 
Nevins thereupon directed said Cushman to exercise his discre- 
tion, and sell said goods, if he thought best ; and that said Cush- 
man, moved thereunto partly by said false pretences, and partly 
by information obtained by him from other persons, to whom 
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reference was made by said Cameron, did sell and deliver said 
goods on a credit of sixty days. The court instructed the jury, 
on this point, that if these facts were proved by this evidence, it 
was sufficient to sustain the allegation in the indictment, that the 
said George B. Blake & Co. were induced by said false pre- 
tences to deliver said goods to the defendants. 

The jury were unable to agree upon a verdict as to said Cam- 
eron, but found said Robert Harley guilty ; and he filed excep- 
tions to the foregoing instructions. 

Goodrich, for the defendant. 

S. D. Parker, for the Commonwealth. 

Dewey, J. As to the firstexception taken to the instructions 
given to the jury, at the trial, we think the principle stated in 
Young & otfers v. The King, 3 T. R. 98, referred to by the 
counsel for the defendant, sustains the ruling, rather than the 
objection to it. The argument for the plaintiffs in error there 
was, that the words could not have been spoken by all, and that 
one of them could not be affected by words spoken by another ; 
each being answerable for himself only. But it was held, that 
‘if they all acted together, and shared in the same transaction,” 
they committed the offence jointly. Grose, J. said, ‘every 
_ crime, which may be in its nature joint, may besolaid. Here it 
is stated that all the defendants committed this offence, by all 
joining in the same plan ; they were all jointly concerned in de- 
frauding the prosecutor of his money.’ Now it seems to us, 
that if two may be indicted for the words spoken by one in the 
presence of the other, it appearing that they came to act in con- 
cert, it establishes the position, that all which is necessary to 
cause the liability to attach to an individual of having participated 
m making the false pretences, is his codperation and acting in 
concert in the general purpose ; and the concert and cooperation 
may be shown, although one said nothing by way of assenting 
to, or expressing his concurrence in the false pretences. If this 
be so, it seems necessarily to follow that if A. procures B. to go 
to C., and with a false pretence, of which A. is conusant, to ob- 
tain the goods of C., A. is guilty in the matter of obtaining these 
goods by false pretences ; and whether A. be outside or within 
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the door of the shop of C. is immaterial ; all that is necessary to 
be proved is, that he is at the time acting in concert with B. and 
aiding in putting forth the false pretences, and that the precise 
false pretences and representations charged in the indictment be 
made with his knowledge, concurrence and direction. ‘The in- 
struction on this point was therefore correct. 

The next instruction to the jury, which is objected to, was in 
these words: ‘It was not necessary for the government to prove 
that the defendants, or either of them, obtained the goods on 
their own account, or that they, or either of them, derived or ex- 
pected to derive, personally, any pecuniary benefit therefrom ; but 
that if the jury were satisfied that the defendants obtained said 
goods by means of said false pretences, for the sole use and ben- 
efit of said P. Harley, this was sufficient to sustain the allegation in 
the indictment, that the defendants obtained said goods by said 
false pretences.” 

It is not contended by the defendant’s counsel that it was 
necessary, in order to support the indictment, for the govern 
ment to prove that the defendant intended any pecuniary gain 
or personal benefit. That the contrary is the true rule is very 
clear, and was fully conceded in the argument. But the ground 
assumed is that of a variance between the matter set forth in the 
indictment, and the proof showing that the goods were obtained 
for the sole use of P. Harley. I should doubt, from the report 
of the case, whether the question of variance was distinctly raised 
at the trial. The point seems rather to have been, whether a 
party charged with obtaining goods by false pretences must not 
be shown to have obtained them thus for his own use or pecuni- 
ary benefit. If however we look at the question as one of vari- 
ance, we think the exception cannot prevail. The only allega- 
tion, which is supposed to conflict with the evidence that the 
goods were obtained for the use of P. Harley, is this; that the 
defendants, “devising and intending by unlawful means to get 
into their hands and possession,” &c. But the evidence fully 


sustained the allegation. By means of these false pretences, the 


defendants did actually obtain and get into their hands and pos- 
session these goods; and although they might have had a further 
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purpose of eventually delivering them to P. Harley for her sole 
use, that fact, if shown by the defendants, would not avail them 
to escape from this indictment. 

The remaining exception was, that the false pretences were 
not, as shown by the evidence, made personally to either of the 
members of the firm of George B. Blake & Co., but to a clerk 
acting for them in their shop, and by him communicated to one 
of the firm. This objection was not much relied upon, and it 
cannot be sustained. It was directly overruled in the case of 
Commonwealth v. Call, 21 Pick. 515, where it was held thata 
false representation to an agent who communicates it to his 
principal, who is influenced by it, is a false pretence to the 
principal. 

Exceptions overruled. 


CommMonwEALTH vs. Ropert Harwey. 
CoMMONWEALTH vs. GrorcEe CARLISLE. 


Under the Rev. Sts. c. 86, § 11, and c¢. 138, § 13, exceptions in criminal cases, filed 
in the municipal court or court of common pleas, must be entered in the supreme 
judicial court next to be held for the same county; and if the party who files 
such exceptions recognizes to enter and prosecute them in the supreme judicial 
court then in session, the recognizance is void. 


Two writs of scire facias. The declaration in each case 
alleged, that on the 28th of March 1843, before the municipal 
court of the city of Boston, the said Harley and Carlisle acknowl- 
edged themselves to be severally indebted to the Commonwealth, 
said Harley as principal, and said Carlisle as surety, in the sum 
of $200, on condition, that if said Harley should “ personally 
‘appear before the supreme judicial court now holden at Boston, 
within and for the county of Suffolk ;” should enter-and prase- 
cute his exceptions with effect, and abide the sentence thereon ; 
and in the mean time keep the peace and be of good behavior ; 
then said recognizance should be void; that said Harley had 
failed to enter and prosecute his said exceptions, according to 
the conditions aforesaid ; and that said sum of $200 had become 


forfeited, &c ' 
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It was agreed, by the defendants’ counsel and the attorney 
for the Commonwealth, that said Harley, in the municipal court, 
at the March term 1843, was found guilty of an offence for 
which he there stood indicted ; that he alleged exceptions to 
the direction of said court, in matter of law, and that he and 
said Carlisle entered into the recognizance set forth in said writs 
of scire facias; that said exceptions were alleged, and said 
recognizance entered into, during the March term 1843 of the 
supreme judicial court in the county of Suffolk, and before any 
adjournment thereof, except from day to day; and that said 
Harley did not enter his said exceptions at that term, or at any 
subsequent term of said court. It was also agreed, that the 
question of the defendants’ liability upon the recognizance 
should be adjudicated upon the foregoing facts. 

S. D. Parker, for the Commonwealth. 

Goodrich, for the defendants. 

Suaw, C. J. It is objected to any judgment on these writs, 
that the recognizance is void, because there is no provision by 
law, that exceptions may be taken at the municipal court, so as 
to be returnable to the supreme judicial court, then in session, 
and be entered at such term of the court. And we are of opin- 
ion that there is no warrant in the statute for thus making the 
case returnable at a court in session, and that the recognizance 
is void. It is possible that it may have been done in some in- 
stances, and have passed sub szlentio; though we are not aware 
of any instance. If there has been such a practice, we presume 
it has arisen inadvertently, and in consequence of the analogy 
of cases of exceptions to that of an appeal, in regard to which 
a provision is made for its return, at the option of the appellant, 
at any session of the supreme judicial court, held by adjourn- 
ment, before the next regular term. Appeals in criminal cases, 
by a statute subsequent to the revised statutes, (St. 1839, c. 161,) 
are mostly, if not wholly, taken away. Still, as this provision 
has not received a judicial construction, though it has for some 
time existed in our statutes, extending also to appeals in civi 
actions, and as certain adjourned sessions of the supreme judicial 
court. have been somewhat fixed by usage, it may be proper to 
give it a little consideration. 
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It has sometimes been made a question, whether such an 
appeal can be taken to an adjourned session, unless, at the time 
of taking such appeal, the supreme judicial court has adjourned 
to a day then future, and of course then fixed and certain. 
Again; it has been made a question, whether it would not be 
conformable to the provisions of the statute, and expedient for 
the court, when a long term commences, in which, according 
to common usage, an adjourned session will probably be held, 
to pass an order, at an early day, and enter it of record, fixing 
one or more future days on which the court will hold an ad- 
journed session, with a view of making those days return days 
for such appeals as may be taken ‘in the mean time in cases 
where, by law, an appeal may be taken to an adjourned session. 
We are inclined to think that this would be regular and legal ; 
but it would not meet cases, apparently intended to be provided 
for by statute, where it is uncertain, before the adjournment, 
whether an adjourned session will be held; but where, in con- 
sequence of an urgent pressure of business, or other cause, it 
may be found expedient to hold such session. But we do not 
perceive why it would not be conformable to the statute to 
take the appeal and make the entry on record, and also to take 
_ the recognizance, when a recognizance is required, in the words 
of the statute, viz. to the supreme judicial court, next to be 
held at — in said county, on the day, &c. unless an 
adjourned session shall be held, in the mean time, in and for 
the said county; then to such adjourned session. So in the 
recognizance conditioned to appear at the supreme judicial court 
next to be held, &c. unless, &c. and then at such adjourned 
session. ‘These suggestions are made because they may affect 
the daily practice of the courts, in both criminal and civil cases, 
in a matter where it is of the highest importance that a perfect 
understanding should exist between the courts appealed from 
and the appellate court, and where any mistake or misunder- 
standing may lead to very injurious results. 

But to return to the consideration of the present case: We 
are of opinion that the proceeding was erroneous on two grounds 


1. The first is. that there is no provision by law for making 
AO 
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exceptions returnable to an adjourned session of the court. 
There is a marked distinction, in this respect, between excep- 
tions and appeals. By the Rev. Sts. c. 138, $ 6, an appeal in 
a criminal case “shall be entered at the next term of the court, 
or, at the option of the appellant, at any session of such court 
held by adjournment, if any such session shall be held before the 
next stated term, provided that the appellant, at the time of 
claiming the appeal, shall give notice of his intention,” &ec. 
Such notice was probably intended by the statute to be entered 
of record, as well to give notice to the prosecuting officer, as 
to regulate the duties of the clerk and others concerned, and 
also, that when the record goes to the supreme judicial court, it 
may show that that court has jurisdiction. 

In case of exceptions in criminal cases, Rev. Sts. c. 138, 
$$ 11-14, there is no such provision; but it is made the duty 
of the party excepting to recognize with surety “ for his personal 
appearance at the supreme judicial court next to be held for the 
same county, and to enter and prosecute, &c. and abide the 
sentence thereon.” No provision is made for appearing, or for 
entering the case, at an intermediate adjourned session ; and as 
this practice depends, for its regularity, upon statute, and is not 
conformable to any rule or practice of the common law, it does 
not extend to exceptions. ‘The sections cited apply in terms 
to the court of common pleas; but by Rev. Sts. c. 86, $$ 10-11, 
the same provisions, both as to appeals and exceptions, are 
extended to the municipal court. 

2. But were this an appeal, we think it would be irregular, 
because it was taken during the March term of this court, 1843, 
when it was merely adjourning from day to day ; and, in terms, 
to the court “ now holden,” that is, now sitting ; and this is not 
warranted by the statute provision in regard to appeals. It is 
not practicable, perhaps, exactly to define a “session held by 
adjournment,” though practically it is well' understood. It is 
sufficient for this case, that an ordinary adjournment from day 
to day, where there has been no previous order fixing a day for 
an adjourned session, does not make an adjourned session. 

It was asked, what, under these circumstances, (supposing 
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the recognizance void, and the case not entered at the last 
November term, at which it should have been entered,) is the 
condition of the case; and what is the course to be pursued ; 
whether the court can now proceed to consider the exceptions 
and render judgment, or whether the case is to be considered as 
pending in the municipal court. We think the case is not now 
open for consideration on the exceptions, because it has not yet 
been brought before this court by the party excepting, nor by 
the government. But we think the proper course is indicated 
by the case of Commonwealth v. Dow, 5 Met. 329. The case is 
not before the municipal court, because the statute declares, 
that after an allowance of the exceptions, all further proceed- 
ing in that court shall cease ; and this may be, and in most 
cases is, before judgment rendered. But it is declared, that 
after such exceptions are allowed, this court shall have cogni- 
zance of the cause ; that it shall be removed to this court, and 
here be disposed of. It is made the duty of the exceptant to 
enter it at the next term; but there is no express provision 
directing how or when it shall be entered or brought before 
the court, by the public prosecutor, in case it shall not be 
entered by the exceptant. It then stands as a case of which 
the court has cognizance, not at any particular term, but gener- 
ally, and may be brought before the court at a subsequent term ; 
and this may be done by way of complaint or information by 
the prosecuting officer, setting forth the conviction, with an 
offer of a transcript of the record, and praying judgment. And 
if the party does not appear, if he has entered into a void recog- 
nizance, or none at all, or has forfeited his recognizance, he may 
be brought in, by summons or warrant, to answer and abide the 
judgment of the court. The reasons are stated so fully in 
Commonwealth v. Dow, that it seems unnecessary to recapitu- 
late them. 

The judgment in each of these writs of scire factas will be, 
that the Commonwealth take nothing by tbe writ. 
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ComMonweaALTH vs. Menitrape, Masu. 


Under the Rey. Sts. c. 130, § 2, if a woman, who has a husband living, marry another 
person, she is punishable, though her husband has voluntarily withdrawn from her, 
and remained absent and unheard of, for any term of time less than seven years, and 
though she honestly believes, at the time of her second marriage, that he is dead. 


Tue defendant was indicted, on the Rev. Sts. c. 130, § 2, 
for marrying a second husband, while her former husband was 
living. 

At the trial in the municipal court, at August term 1843, there 
was evidence tending to prove that the defendant was married 
to Peter Mash on the 7th of December 1834, and that she after- 
wards cohabited with him until about the 10th of November 
1838, when he left home in the morning, saying he should return 
to breakfast, and was not afterwards heard from by the defend- 
ant till about the middle of May 1842, when he returned ; that 
on the 10th of April 1842, she was married, in Boston, by a cler- 
gyman of competent authority to solemnize marriages in this Com- 
monwealth, to William M. Barrett, with whom she cohabited in 
Boston until she heard that said Peter Mash was still living, when 
she immediately withdrew from said Barrett, and had no inter- 
course with him afterwards ; that she was of uniformly good 
character and virtuous conduct, and that she honestly believed, 
at the time of said second marriage, that said Peter Mash was 
dead ; that during his absence, as aforesaid, she made many in- 
quiries, and was unable to obtain any information concerning 
him, or to ascertain whether he was or was not alive. 

The counsel for the defendant moved the court to instruct the 
jury, that if they believed all the facts which the aforesaid evi- 
dence tended to prove, she was entitled to an acquittal. But 
the court refused so to instruct the jury, and instructed them, 
that the defendant’s ignorance that her said husband, Peter 
Mash, was alive, and her honest belief that he was dead, consti- 
tuted no legal defence. 

The jury found the defendant guilty, and she filed exceptions 
to the instruction of the court. 
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Hallett, for the defendant. 

.¢ S. D. Parker, for the Commonwealth. 

Suaw, C. J. The court are of opinion, that the instruction to 
the jury was right. The rule of law was certainly strongly ex- 
pressed by the judge, no doubt in consequence of the terms in 
which the motion of the defendant’s counsel was expressed. 
The rule, as thus laid down, in effect was, that a woman 
whose husband suddenly. left her without notice, and saying, 
when he went out, that he should return immediately, and who 
is absent between three and four years, though she have made 
inquiry after him, and is ignorant of his being alive, but hon- 
estly believes him to be dead, if she marries again, is guilty 
of polygamy. The correctness of this instruction must of 
course depend upon the construction of the Rev. Sts. c. 130, 
which regulate this subject. The 2d section imposes a penalty 
upon any person who, having a former husband or wife, shall 
marry another person; with some exceptions. The 3d _ sec- 
tion excepts from the operation of the statute “any person, 
whose husband or wife shall have been continually remaining 
beyond sea, or shall have voluntarily withdrawn from the other, 
and remained absent for the space of seven years together — 
_ the party marrying again not knowing the other to be living 
within that time.” 

It appears to us, that in a matter of this importance, so 
essential to the peace of families and the good order of so- 
ciety, it was not the intention of the law to make the legal- 
ity of a second marriage, whilst the former husband or wife is 
in fact living, depend upon ignorance of such absent party’s be- 
ing alive, or even upon an honest belief of such person’s death. 
Such belief might arise after a very short absence. But it ap- 
pears to us, that the legislature intended to prescribe a more 
exact rule, and to declare, as law, that no one should have a right, 
upon such ignorance that the other party is alive, or even upon 
such honest belief of his death, to take the risk of marrying again, 
unless such belief is confirmed by an absence of seven years, with 
ignorance of the absent party’s being alive within that time. It 
is analogous to other provisions and rules of law, by which a con- 
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tinued absence of a person for seven years, without being heard 
of, will constitute a presumption of his death. Loring v. 
Stetneman, 1 Met. 204. Greenl. on Ev. $ 41. 

We are strongly confirmed in this construction of the statute, 
and that such was the deliberate expression of the legislative 
will, by reference to the report of the commissioners for revising 
the statutes. It appears, by their report upon this provision, that 
they prescribed a much more mitigated rule, and proposed to 
extend the exception ‘ to any person whose former husband or 
wife, having been absent one year or more at the time of such 
second marriage, shall be believed to be dead.” This proposal 
was stricken out by the committee appointed to consider the report 
of the commissioners, and the legislature adopted their amend- 
ment, and passed the law as it stands, without the proposed ad- 
ditional exception. This shows at least that the attention of the 
. legislature was called to the subject, and that it was by design, 
and not through inadvertence, that the law was framed as it is. 

It was urged in the argument, that where there is no criminal 
intent, there can be no guilt; and if the former husband was 
honestly believed to be dead, there could be no criminal intent. 
The proposition stated is undoubtedly correct in a general sense ; 
but the conclusion drawn from it, in this case, by no means fol- 
lows. Whatever one voluntarily does, he of course intends to 
do. If the statute has made it criminal to do any act under 
particular circumstances, the party voluntarily doing that act is 
chargeable with the criminal intent of doing it. On this sub- 
ject, the law has deemed it so important to prohibit the crime of 
polygamy, and found it so difficult to prescribe what shall be 
sufficient evidence of the death of an absent person to warrant a 
belief of the fact, and as the same vague evidence might create a 
belief in one mind and not in another, the law has also deemed it 
wise to fix a definite period of seven years’ continued absence, 


without knowledge of the contrary, to warrant a belief that the : 


absent person is actually dead. One therefore who marries — 
within that time, if the other party be actually living, whether 
the fact is believed or not, is chargeable with that criminal intent, 
by purposely doing that which the law expressly prohibits. 
Exceptions overruled. 
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[The court did not pass sentence on the defendant, but took 
a recognizance for her appearance in court at a future day. On 
the 9th of July 1844 the defendant received a full pardon from 
the governor, which she brought into court on the 15th of said 
July, and pleaded the same in bar of sentence. Whereupon 
the court ordered her to be discharged. | 


CoMMONWEALTH vs. Joun W. Ranp. 


Bank bills redeemed by the bank that issued; them, and in the hands of its agents, 
are the subject of larceny. 

The rule, that where property is stolen in one county and is carried by the thief 
into another, he may be convicted of larceny in the latter county, applies as well 
to property which is made the subject of larceny by statute, as to property which 
is the subject of larceny by the common law. 


Joun W. Ranp and Richard L. Rand were indicted for stealing, 
at Boston, sundry bank bills, to the amount of $4000, belonging 
to the Quincy Stone Bank. ‘T'rial in the municipal court at No- 
vember term 1843. The jury found John W. guilty, but could 
not agree as to Richard L. ‘The testimony tended to prove that 
said bills were bills of said bank, which had been redeemed by 
the bank, and were in the custody of one of its agents ; that said 
~ John W. stole them from said agent in the county of Norfolk, 
-and brought them into Boston. The judge before whom the 
trial was had instructed the jury, that if they believed the testi- 
mony, the said John W. was liable to be convicted in the county 
of Suffolk. ‘To this instruction the defendant filed exceptions, 
which the judge allowed ; but as he deemed them immaterial, 
he awarded sentence, according to the provision in Rev. Sts. c¢. 
138, $ 11. 

E. D. Sohier, for the defendant. 

S. D. Parker, for the Commonwealth. 

Suaw, C. J. No question was made ‘at the argument, 
though it was open on the exceptions, whether bank bills, after 
they are redeemed by the bank, are the subject of larceny. 
Bank notes are expressly made the subject ot larceny by the Rev. 
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Sts. c. 126, $ 17. Is there any implied exception of bank notes 
redeemed by the bank issuing them? We think not. The 
bank, in the present instance, were owners of the paper, which 
was of some value to be re-issued, and they had the actual pos- 
session, by their agent, and the perfect right of possession. But 
a consideration of more importance is, that notwithstanding the 
bills were stolen, yet, on being passed to a bond fide holder, the 
bank would have been bound to him for the payment of them, 
in the same manner as if they had not been redeemed. ‘The 
injury to the bank is therefore the same. Rex v. Clark, Russ. 
& Ry. 1€1 U. States v. Moulton, 5 Mason, 551. 

But the principal question raised was whether, if bank notes 
were stolen in another county and brought by the thief into this, 
he could be prosecuted in this. The general rule was admitted, 
but it was supposed to apply only to cases of stealing prop- 
erty which is the subject of larceny at common law, and not to 
extend to bank notes, the stealing of which is made larceny by 
statute. 

Weare of opinion that there is no ground for this distinction, 
either in principle or upon the authorities. The ground upon 
which the general rule proceeds is, that it is a larceny in both 
counties. In contemplation of law, after the felonious taking, 
the goods are still the property of the owner, and he has the law- 
ful right of possession ; and therefore, any act of guilty posses- 
sion and removal is a new and continued larceny. 2 Kast P. C. 
771. Commonwealth v. Andrews, 2 Mass. 14. Commonwealth 
v. Dewitt, 10 Mass. 154. The principle on which this rule is 
founded extends as well to bank notes, and other property made 
subject to larceny by statute, as to goods which are the subject 
of larceny at common law. In one of the English cases, it ap- 
pears that where a promissory note was stolen in Yorkshire and 
carried into Durham, the thief was convicted in Durham. The 
point reserved was, not whether he could be convicted on ac- 
count of the nature of the property, but on account of the lapse 
of time between the stealing in one county and the detection in 
the other. No question was made of the former point. Rew v. 
Parkin, 1 Mood. Cr. Cas, 45. 
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Perhaps the supposed distinction has arisen out of an excep- 
tion of this kind, namely, that where the theft committed was not 
within the jurisdiction of the common law, but the stolen articles 
were brought into a county, the court would not hold it larceny 
in such county ; as where the theft was on the high seas. and 
within the jurisdiction of the admiralty. 1 Hawk. c. 33, $ 52 
So if the theft be in a foreign jurisdiction ; as in Scotland or Ire- / 
land. 2 Russell on Crimes, (Ist ed.) 1153. Probably it is 
founded on the notion that the common law cannot take notice 
of what constitutes larceny under another jurisdiction. But this 
applies solely to the point, that the place of the larceny is not 
within the jurisdiction of the common law, and does not affect 
the question, whether stealing such property is larceny by com- 
mon law or by statute. 

It may be proper to add, that it has been repeatedly decided 
in this Commonwealth, that the law will so far take notice of 
what constitutes larceny in any State of this Union, that if 
goods are stolen in another State, and are brought by the thief 
into this, it is a continuing larceny here, and the thief may be 
convicted and punished here. Commonwealth v. Cullins, | Mass. 
116. Commonwealth v. Andrews, 2 Mass. 14. So where goods 
were stolen by two persons in the county of S., and were carried 
by one of them into the county of C., and afterwards the other 
followed into the county of C., and there assisted in the custody 
and disposal of the goods, it was held that both were guilty of 
larceny in the latter county. Commonwealth v. Dewitt, 10 Mass. 
154. 

The exceptions are overruled ; but as sentence has already 
been passed, no further judgment is necessary. 
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Francis O. Warrs, Administrator vs. Bensamin Howarp, | 
Administrator. : 
‘ 


A new trial will be granted where material evidence, of a distinct species from 
any that was given at the former trial, is newly discovered, and no neglect can 
be imputed to the party in not having been previously prepared with it. 

In a suit by or against an administrator, he cannot give in evidence an entry, relat- 
ing to the matter of the suit, made by his intestate in a memorandum book con- 
cerning his own business, in respect to a transaction of a kind concerning which 
vouchers and evidence of a more satisfactory character are usually preserved, and 
where such entry is not proved to have been made at the time when it pur 
ports to have been made, and is not corroborated by any other evidence. 

Where a testator devises his real estate to his executor in trust, among other things, ~ 
to pay the income thereof to the testator’s widow for life, the widow is entitled 
only to the net income, after deducting taxes, repairs, and the ordinary current 
expenses attending the estate. 

Where an executor, to whom real estate is devised in trust, is authorized by the 
will to take down any part of the testator’s buildings, and to rebuild, to erect 
additional buildings, and to hire money for the purpose of bettering the trust 
estate, he may advance his own money for the like purposes, and charge it in his 
general administration account. 


a —— Fe oe 


Suaw, C. J. Eleazer Howard died February 17th 1836, 
having made a will, and appointed his son in law, Abraham 
Howard, his executor. The executor proved the will, returned 
an inventory, and settled a first account, consisting of a few 
items only, on the 24th of April 1837. The inventory exhib- 
ited real estate $20,400, and personal. $210. No further 
account was settled by the said Abraham, who died on the 
13th of January 1841, after which Benjamin Howard, the 
appellee, took administration of his estate. 

Francis O. Watts was appointed administrator de bonis non, 
with the will annexed, of the said Eleazer Howard. On 
the 2ist of June 1841, Benjamin Howard, as administrator of 
Abraham, settled the second account of said Abraham Howard, 
at the probate court, whereupon, after objections made by 
Watts, administrator de bonis non as aforesaid, and after sundry 
deductions made by the judge of probate from the claims made - 
by said Benjamin Howard, in behalf of his intestate Abraham 
Howard, against the estate of Eleazer Howard, the sum of 
$8262:56 was allowed by a decree of that date ; from which 
decree the said Watts appealed. When this appeal came into 


MARCH TERM 1844. 479 


Watts, Administrator v. Howard, Administrator. 


this court, an issue was framed, by order of the court, for a trial 
by jury whether any thing was due from the estate of the said 
Eleazer Howard to the estate of the said Abraham Howard. On 
the trial of this issue, a verdict was found in favor of the estate 
of said Abraham Howard for the sum of $4739, with interest 
from the 23d of March 1830, which the said Watts, appellant 
in behalf of the estate of the said Eleazer Howard, moves to 
set aside, on various grounds; and this is the question to be 
decided. 
_ The first point to be considered is the motion ‘to set aside 
the verdict, on the ground of newly discovered evidence. One 
of the largest items in the account was a debt alleged to be due 
to Abraham Howard himself, from his testator, on a promissory 
note amounting originally to $4739, with a considerable accu 
mulation of interest. ‘The form of the charge was that of a 
payment of this note. But whether it be regarded as a payment 
by himself, as executor, to himself, in his own right, of which 
the note is the voucher, or as a debt due on the note, appears 
to us to be a mere matter of form, which may be made correct 
according to the real rights of the parties, as they may be estab 
lished by proof. It appears by the report, that the note was 
produced at the trial, uncancelled ; that there appeared, on the 
margin of the registry of deeds, the discharge of a mortgage 
given originally as security for the same note; which, if it stood 
alone, would be evidence of payment, after the death of the 
testator Eleazer Howard, and before the death of the executor, 
Abraham Howard. One hypothesis offered at the trial, to 
account for this discharge, was, that by the will of Eleazer 
Howard, the whole of the estate incumbered by this mortgage 
had been devised to Abraham Howard himself, to hold in fee, 
upon certain trusts; that he had no longer any interest in keep- 
ing the mortgage on foot, as security for the note; and that his 
purpose was to discharge the incumbrance only. Upon this 
conflicting evidence, arising from the production of the note, 
on the one side, and the acknowledgment of satisfaction of the 
mortgage, on the other, the principal question at the trial was, 
whether the executor, after the death of his testator, had re- 
ceived actual payment and satisfaction of this note. 
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The appellant, representing the estate of Eleazer, now offers 
evidence which has a material bearing upon that question. He 
offers his affidavit, to prove that he had no knowledge of the 
existence of this evidence at the time of the trial, and that he 
had no notice of any circumstance to put him on the inquiry ; 
and the evidence offered is such as strongly to corroborate this 
statement. The evidence consists mainly of the testimony of 
two persons, who stood in a near relation to these parties, 
and who testify to declarations made to them by Abraham 
Howard, in confidential conversations, and in regard to transac- 
tions which, from their nature, it is obvious that those to whom 
they were mentioned would not be likely to disclose. It is not 
necessary (and perhaps in this stage of the case hardly proper) 
to state the evidence, and its bearing upon the question. It 
appears to us sufficient that it is material, that it is newly discoy- 
ered, that no neglect can be imputed to the appellant in not 
having been prepared with it at the trial, and that it is a distinct 
species of evidence from any given at the trial. Gardner v 
Mitchell, 6 Pick. 114. 

This view of this point is sufficient to decide the question of 
granting a new trial. But as several other questions were dis- 
cussed at the argument, and as they must in all probability 
arise again, it seems proper to express an opinion on them. 

The first question is, whether a memorandum book, offerea 
in evidence by the appellee, was competent evidence upon the 
issue. It is a small memorandum book, proved to be the hand- 
writing of Abraham Howard, containing sundry entries of trans- 
actions relating to his doings as executor, with debits and credits 
in his account as executor. This book debited the estate of his 
testator with the amount of his own note for $4739, describing 
it by its date, with interest computed thereon to the time of such 
entry ; and this entry bore the same date with the discharge of 
the mortgage on. the registry of deeds. This book was admitted 
at the trial, not for the purpose of establishing any charge 
against the estate, but as a fact which, if done at the same 
time at which the mortgage was discharged, might tend to 
explain the object and purpose of such discharge. But the 
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court are now of opinion, that this book is not competent evi- 
dence for the purpose for which it was offered. It was a private 
memorandum, kept by the party himself, in regard to his own 
transactions; and there is no evidence, except from the date of 
the entry itself, that it was made at the time it purports to have 
been made. It seems to us to come within no rule by which 
written memoranda kept by persons now deceased, and not 
sworn to, are admitted in evidence. 

In regard to such memoranda made by deceased persons, in 
the relation of stewards and agents, where entries of the pay- 
ment of moneys will tend to charge them with a debt, and so 
are contrary to their own interest, the rule seems to be that they 
must have been made by such deceased persons, in the usual 
and ordinary course of their business, in relation to acts coming 
within the scope of their authority and duty. The rule is laid 
down, with its restrictions and modifications, in the case of Doe 
v. Turford, 3 Barn. & Adolph. 890. It was held, where it was 
the usual course for the clerk of an attorney, having given writ- 
ten notice to a tenant to quit, to keep a duplicate, and indorse 
thereon a minute of his doings, and when other notices taken out 
at the same time were proved to have been duly served, that 
‘such memorandum, after the decease of the clerk, was compe- 
tent evidence. A similar rule was adopted in Poole v. Dicas, 
1 Bing. N. R. 649, and 1 Scott, 600. The leading cases 
in this country, on this subject, are Welsh v. Barrett, 15 
Mass. 380; Nicholls v. Webb, 8 Wheat. 326; and Augusta v. 
Windsor, 1 Appleton, 317. See also Greenl. on Ev. $$ 115, 
116, 120. The present case comes within no principle on 
which such memoranda are admitted. It relates to the par- 
ty’s own business ; it was not proved to have been made at 
the time; it was corroborated by no other evidence; and it 
relates to a transaction of a kind, in respect to which vouchers 
and evidence of a more satisfactory character are usually 
preserved. 

Another subject was somewhat discussed at the argument, 
thougn not very fully. By the will, the whole real estate was 
devised to the executor in trust, among other things, to pay the 
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income to the widow during her life. It was stated that the 
executor had charged to the general account the ordinary 
expenses of repairs and improvements of the estate, when such 
charges should have been deducted from the rents and profits, 
and the net income only paid to the widow. But, in looking at 
the account, we do not perceive that any such allowance has 
been made. 

We are of opinion that the “income” mentioned in the 
will must pe considered the net income, after deducting the 
taxes, repairs, and the ordinary current expenses attending the 
estate, from the gross receipts for rents. This we understand 
has been done, in substance, by the account as settled and | 
allowed. | 

Abraham Howard was both executor and trustee; and it has 
been repeatedly held, that in such case the character of execu- 
tor includes the duties of trustee, and that his proceedings in 
both capacities come within the scope of his executorship, and 
are embraced in the bond given by him as executor. Hall v. 
Cushing, 9 Pick. 395. Dorr v. Wainwright, 13 Pick. 328. 
It seems, therefore, that in stating this account it would have 
beczn more regular for the executor (and in this case his repre: 
sentative) to have credited his executorship account with all the 
rents and income of every kind received ; then to have charged 
the repairs and current expenses, and also all sums paid to the 
widow ‘as income, pursuant to the will; then if it had appeared 
that he had paid to the widow a larger amount than the net 
income, after deducting expenses, such would have been pay- 
ments in his own wrong, and could not have been allowed in 
settlement of the account. But it appears that the accountant 
proceeded upon a different plan, and neither credited the rents 
nor charged the payments made to the widow; probably reserving 
them for a separate account as trustee. ‘This seems to us to be 
the case, because, from the sum charged for alterations and addi- 
tions to the real estate, the judge of probate ordered a deduc- 
tion of $423-43, as sums which should have been debited to 
the widow, as sums proper to be a charge upon the income, 
and also $244-94, for deterioration, &c. which, we suppose. is 
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for the same reason, viz. that they do not properly belong to the 
account of permanent improvements of the real estate. Prob- 
ably the result is the same as if the rents had been credited, 
and the expenses and payments of income been charged in the 
general account; because we are not aware that any objection 
was made to this mode of stating the account. Supposing this 
to be so, then a question arises whether the charge of $ 1736-90, 
as allowed to the executor, for alterations and additions to the 
real estate, was rightfully so allowed. This question does not 
depend on the point whether an executor can lay out money 
for the betterment and increase of the real estate, and charge it 
to the general account, or whether a trustee can lay out his 
own money, for the increase and betterment of the trust estate, 
and hold the trust estate bound for it. Here he was authorized, 
by the terms of the will, to take down and rebuild any part of 
the buildings, to put up additional buildings, to hire money for 
the purpose, and for the better improving of the trust estate, and 
to pledge the same for its repayment. With this full authority 
over the estate, we think he might advance his own money 
for the like purpose, and charge it in his general account, and 
so, it is understood, he did. He purchased and removed a 
building, purchased materials, and paid for labor, &c., and the 
charge in question is the charge for such additions and _perima- 
nent improvements of the real estate, after proper deductions ; 
and, as such, we are of opinion that it is rightfully charged, in 
the general account of the executor, to the estate. 
Verdict set aside and new trial granted. 
C. G. Loring & Watts,-for the appellant. 
W. D. Sohie~, for the appellee. 
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Where the documentary title to lands of adjoining owners does not fix the bound 
ary line between them by admeasurement, monuments, or otherwise, the title of 
either will be inferred from priority of occupation. In such a case, the erection 
of a building, by one of the adjoining owners, on his own land, with eaves over 
nanging land that has not been occupied in any way by the other owner, is a prior 
occupation and possession of the land under the eaves, and the subsequent culti- 
vation or use of that land by the other owner cannot be regarded as an interrup- 
tion of such prior occupation and possession. So if one of the adjoining owners 
encloses, or otherwise uses, land up to a certain line, which he claims as his bound- 
ary line, this will be regarded as a prior occupation and possession up to that line 
as against the other owner, who subsequently erects a building on that line, with 
eaves overhanging the land thus enclosed or used. 


Suaw, C.J. The present action, which is a writ of entry, 
was brought to recover a narrow strip of land of about nineteen 
feet in length and twenty seven or twenty eight inches wide. 
-At the trial, there was evidence tending to show that the 
demandant, whose land lies on the easterly side of the tenant’s 
land, formerly had a shed standing on the line where the fence 
now stands, which shed had stood there since 1816; that the said 
shed had eaves extending at one end eight inches, and at the 
other end five or six inches, over the land in controversy. The 
ultimate question in controversy is, which of the parties has the 
better title to the strip of land, of five or six inches wide at one 
end, and eight inches at the other, and about nineteen feet in 
length, formerly under the eaves of the shed. 

At the first trial, the demandant established, by documentary 
evidence, a good title to land bounding westerly on the tenant 
or his ancestors; and the tenant a good title to land bounding 


easterly on the demandant or his ancestors; but neither the — 


admeasurements nor the monuments, referred to in the descrip- 
tion, had settled where that dividing line was. In this state of 
the case, it was held, that it must be determined by the question 
of prior possession. Upon the last trial, it was supposed, upon 
the facts testified, and which were not contested, that as far as 


the evidence went, there remained only a question of law; and — 
a pro forma opinion was given, and no fact was left to the jury. — 
But it now appears, that the parties cannot agree as to a fact 
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supposed to be conceded, namely, whether the demandant first 
erected his shed, or whether the tenant first enclosed and im- 
proved his land. 

The court are of opinion, that in the absence of proof, under 
the documentary title, fixing the boundary between the parties 
oy monuments, admeasurement, or otherwise, the title of either 
will be inferred from occupation ; and in that respect, the prior 
actual occupation will be proof of prior and better title. But 
the question recurs, what shall be deemed proof of possession 
and occupation? Upon this point, we are of opinion that if a 
person builds a house, near the line of his land, with eaves, 
it ought to be far enough from the line of his land to allow 
for eaves-droppings on his own land, and that the presumption 
is, in the absence of proof, that he does so. If then he erects 
a building with eaves, it will be regarded as making some use 
of the land under the eaves, and as such, an occupation thereof; 
and if this is prior to any cultivation or other actual use of the 
adjacent land, it is a prior occupation. If the owner of the 
adjacent land afterwards cultivates the land quite up to the line 
of the building, and under its eaves, it cannot be regarded as a 
disturbance or interruption of the possession already taken by 
the owner of the building, because it is not inconsistent with the 
only use which hé has had occasion to make, and has been 
actually making, of the land, by his eaves. 

So, on the other hand, if a conterminous proprietor encloses 
land up to what he claims to be his line, or cultivates or other- 
wise uses the land up to such line, and afterwards the adjacent 
proprietor erects a building, with his wall on said line, and 
eaves extending over such line, the actual enclosure, cultivation, 
or other use, will be deemed an actual possession and occupa- 
tion of the soil, prior in time, and the subsequent erection of 
eaves overhanging it, though it. may become evidence of an 
easement, and, in a certain technical sense, a disturbance of the 
possession, would have no tendency to show, that such prior 
possession had not been taken by the owner of the soil. It 
therefore follows, that as the title depends upon prior possession 


and occupancy, the owner of the building, with his eaves, or the 
| Al * 
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adjacent owner of the soil enclosed, will be deemed to have the 
prior possession, and the elder title, as the one or the other 
first took possession in either of the modes indicated. This 
rule, as before stated, applies only where the line is left doubt- 
ful by the evidence of title, and where neither party can claim 
under any higher title than possession. 

If there is no evidence of prior possession and actual occu- 
pation, by erecting a building with eaves, on the one side, or by 
enclosing and cultivating, on the other, the demandant must 
fail, on the ground that the burden of proof is on him to make 
out his title. 

New trial granted. 

Edward G. Loring, for the demandant. 

Blake & E. D. Sohier, for the tenant. 


SamueL D. Warp vs. Prestpent, Directors, &c., oF THE 
American Bank. 


On an appeal from the judgment of the court of common pleas on an award of 
arbitrators, nothing can be considered but some error apparent on the record, 
which would be examinable on a writ of error. 

Where controversies are submitted to the determination of an arbitrator, and he, 
at the request of one of the parties, reports the evidence on which he makes — 
his award, but declares that he does so with no intention to submit the matters 
arbitrated to the revision of the court, the court will not inquire whether he has 
decided rightly on questions of law or of fact. 3 


Cross actions, pending in the court of common pleas, 
between these parties, were submitted, by a rule of court, to the 
determination of a member of the bar, who was empowered to 
decide all controversies at law or in equity between them, rela- 
tive to the claims set forth in their respective specifications — 
annexed to the rule of submission. The referee made his award 
on all the matters submitted, and the same was accepted by 
the court of common pleas. The said Ward thereupon “pp . 
to this court. = 

The referee also returned to the court of common pleas a 
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report of the evidence on which he made his award, prefixing 
to that report the following statement: ‘ The undersigned, 
having been requested by the plaintiff to report the evidence on 
which his decision was made, so far as the same was pertinent 
to the said first named action, (the defendants protesting against 
any report thereof, and that such decision is final, and not sub- 
ject to revision on appeal,) hereby respectfully exhibits to the 
court the evidence adduced by the parties, to serve, in case the 
court shall see fit to examine or act upon the same, but without 
prejudice to the right of the defendants to object to this report, 
and with no intention, on the part of the undersigned, to submit 
the matters arbitrated to the revision of the court, unless the 
plaintiff has a legal right to such revision, independently of this 
proceeding on the part of the referee.” 

Ward, pro se. 

Hillard, for the appellees. 

Suaw, C.J. This case comes before the court by appeal from 
a decision of the court of common pleas, accepting the award of 
a referee, and entering judgment thereon. The reference em- 
braced two cases, being cross actions between these parties. 

The appeal is taken in pursuance of the provision of Rev. 
Sts. c. 82, $ 6,-allowing an appeal in any civil action, suit or 
proceeding, when the judgment or decision thereon is founded 
on matter of law apparent on the record. This has been held to 
extend — originally with some hesitation —to all cases which 
manifest such error in matter of law as would be sufficient to 
reverse a judgment, on writ of error. Inhabitants of Lanes- 
borough v. County Commissioners, 22 Pick. 278. 

It was still a matter of doubt, whether this would extend to a 
judgment on an award of arbitrators made under Rev. Sts. 
c. 114, because, by $ 13 of that chapter, an appeal was prohib- 
ited in such case, although the same section authorized a revis- 
ion of such judgment by writ of error. But since St. 1840, 
¢ 87, authorized an appeal from any judgment of the court of 
common pleas founded upon matter of law apparent on the 
record, (except judgment upon pleas in abatement,) and repealed 
all acts and parts of acts inconsistent therewith, it has been 
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decided that an appeal lies from a judgment of that court on an 
award made under Rev. Sts. c. 114, and that it was unneces- 
sary to decide upon the construction of the previous conflicting 
provisions. Skeels v. Chickering, ante, 316. This doubt, 
however, upon the conflicting provisions of the revised statutes, 
extended only to cases of awards where the submission was 
entered into before a justice of the peace, in which appeals were 
prohibited by Rev. Sts. c. 114, and such awards thereby made 
more binding and conclusive than awards under other forms of 
submission, in pursuance of the original policy of the law for ~ 
promoting such a domestic tribunal of the parties’ own choice, 
in order that “the decision of civil causes should be as speedy, 
and attended with as little expense, as the nature of things will 
admit.” St. 1786, c. 21. But, in the present case, the judg- 
ment, which is brought before us by appeal, was not rendered 
upon an award made under the Rev. Sts. ¢. 114, that is, an 
award on a submission entered into before a justice of the 
peace, but was rendered on an award under a submission by 
rule of court; and therefore the appeal was well taken under 
the Rev. Sts. c. 82, $ 6, as well as under St. 1840, c. 87, $ 5. 
But in order to carry out what is the manifest design of the 
law, such appeal must be confined to the purpose for which 
it was intended, namely, to operate as a cheap, prompt and 
summary writ of error; and of course nothing can be con- 
sidered, on such an appeal, but some error apparent on the 
record, which would be examinable on a writ of error. We 
think that the prohibition of an appeal from the judgment 
of the court of common pleas on an award, under the Rey. 
Sts. c. 114, was the revision of St. 1791, c. 42,* and that the 
restriction was then imposed, because, as the law was then 
understood, an appeal from the court of common pleas to the 
supreme judicial court would open the case, and authorize the 

* The St. of 1791, c. 42, prohibited an appeal from a judgment of the court 
of common pleas upon a report of referees appointed by a rule of that court, 
as well as upon a report of referees appointed by a submission before a justice 
of the peace, under St. 1786, c. 21. By the Rev. Sts. c. 114, § 13, an appeal 


was prohibited only from a judgment upon an “award made under this chap- 
ter,” that is, an award made under a submission before a justice of the peace. 
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parties to plead anew, and take issue, and have a jury trial. 
But when it is held that an appeal is given on the ground of 
error in law on the record, and it is confined to an examination 
of the judgment in matter of law, there seems to be no reason 
why it should not extend to such judgment on an award, and 
that the prohibition ought not to extend further than to restrict 
appeals on such judgments to the consideration of matters of 
law on the record; and such, we think, was the intention of the 
legislature. 

Supposing then that the cause is rightly before the court, on 
an appeal, what is open for consideration? Nothing more than 
the record of the judgment, and the questions of law, if any, 
arising upon it. In the present case, the authority given to the 
arbitrator by the agreement, and the rule of court under it, was 
very large, and made him the judge of the rights of the parties, 
and thereby conferred on him the authority to decide upon all 
questions of fact as well as of law, and of all rights, equitable as 
well as legal. 

Formerly, some distinction was made between cases where 
the parties had referred a case to a lawyer, and those where the 
arbitrator was not of the legal profession. This probably pro- 
ceeded on the ground, that in the former case, the parties, by 
selecting such an arbitrator, should be presumed to have intended 
that he should be a judge of the law; whereas in the latter no 
such specific intention should be presumed, and his decisions on 
such questions would be more open to inquiry. But the modern 
cases have tended to remove that distinction, and to consider that 
in all cases, by authorizing an arbitrator to judge of their respec- 
tive rights, parties necessarily confer on him the power of decid- 
ing the questions of law upon which those rights depend, and 
therefore that the award shall be conclusive, with very limited 
exceptions. Boston Water Power Co. v. Gray, 6 Met. 131. 

1. The first exception is when a referee, by his award, refers 
questions of law to the decision of the court, either declining to 
decide them, or deciding them subject to such revision. Wilby 
v. Phinney, 15 Mass. 119. 2. When it appears, by the award 
itself, that the referee intended to decide according to law, but 
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decided erroneously in matter of law. In such case, the award 
is not conformable to the real judgment and intention of the 
referee, because he intended, upon certain facts being found, to 
decide according to law, on those facts; but, by coming to a 
wrong decision in matter of law, did not do that which he 
manifestly intended. 3. The third is, when the referee, through 
the fraud or management of one of the parties, or through 
mistake or inadvertence, acted upon the belief of some fact, as 
true, which was not true, and thus came to a result which, but 
for that mistake or inadvertence, he would not have come to; 
so that in that case the award is not what the referee himself 
intended it to be, viz. the result of his judgment. This of 
course does not extend to matters of fact which are contro- 
verted before the referee, and made the subject of legal inves- 
tigation by evidence or otherwise. In all such cases, the 
decision of the referee upon the evidence is conclusive, and 
a court will not reéxamine the evidence with a view to draw a 
different conclusion. It would be contrary to the agreement of 
the parties, who have mutually bound themselves to consider the 
decision of the referee upon matter of fact conclusive. Apply- 
ing these rules to the case before us, the court are of opinion 
that this award cannot be opened, in the manner proposed by 
the appellant, so as to reconsider all the questions decided by 
the referee. The submission is ample, the award clear, direct, 
and final, on all the subjects submitted. The paper exhibited 
by the appellant, as the reasons and grounds on which the 
referee made his award, is no part of the award, and of course 
no part of the record brought before the court by this appeal. 


It was delivered by the referee under an intimation, that it was. 


done simply to comply with the request of the party asking for 
it, and without intending thereby to make it a part of his award, 
or to raise questions thereon for the consideration of the court, 
but only as an act of courtesy, and to avail as far as the party 
has any right to make use of it. The only view which we can 
take of this paper is, that it is an authentic statement of what 
the referee would state, if the party had a right to call upon 
him to make a special report ; or of what he would testify, if he 


jes 
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were called to testify to the facts and grounds on which he 
gave his judgment. The question therefore is, whether, if a 
motion were made to the court to call upon the referee for 
such a special report, or to summon him to testify to such mat- 
ters, in order to enable the court to judge of the correctness of 
his inferences of fact and conclusions of law, such a motion 
would be allowed ; and we are of opinion that it would not. For- 
merly, it is believed, it was not unfrequent to call upon referees 
thus to testify, with a view to prevent the acceptance of their 
report ; but we think it contrary to the principle on which such 
references proceed, and opposed by the most recent and satis- 
factory decisions. See 6 Met. ubti sup. and cases there cited. 

We can perceive no ground therefore upon which to hear an 
argument at large, upon the questions, decided by the referee, 
_and proposed to be raised upon the paper furnished by him to 
the appellant ; and we think that such paper is not admissible, 
as the ground of such revision. 


James Carter vs. NaruanireL F. Cunnincuam & another. 


Where a partner in a mercantile house in Boston was sent to Mobile for a limited 
time, to do, among other things, commission business there, and goods were con- 
signed to him from Boston, and advances were made on the goods by the house 
at Boston, it was held, in the absence of any special agreement, that the advances 
were to be repaid at Boston, and not at Mobile, and that the expense of remit- 
ting the proceeds of the goods, including a premium on exchange, if incurred 
prudently, and according to the course of mercantile dealing, was chargeable to 
the consignor. 


Assumpsit to recover the balance alleged to be due on 
account of certain shipments of nails and iron made by the 
plaintiff to the defendants, at Mobile, Alabama, in 1837 and 
1838. Trial before Wilde, J., whose report thereof was as 
follows: 

It appeared that the defendants were a firm in Boston, who 
had been in the habit, for many years before 1837, of having 
one of the firm reside at Mobile, in the winter, for the purpose 
of buying cotton on their own and others’ account, selling goods 
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there on commission, and doing there the usual business of a 
commission house. It further appeared, that the abovementioned 
shipments of nails and iron were made by the plaintiff, at Bos- 
ton, to the defendants’ partner, Childs, at Mobile, and that 
advances were made on the shipments, to the plaintiff here, by 
the defendants, by their notes at four or six months. Regular 
accounts of the sales of. the shipments, as they were made, were 
from time to time forwarded to the plaintiff by the said Childs, 
at Mobile. The defendants charged the plaintiff with the rate 
of exchange between Boston and Mobile upon the net proceeds 
of the sales, at the time they were realized there. 

The defendants’ book-keeper, being called by them as a wit- 
ness, identified their accounts current, and that of the plaintiff, 
and testified that the proceeds of the sales included in these 
accounts were invested in bills on the north and sent to the 
defendants ; that said Childs remitted money from Mobile by 
bills indiscriminately, without regard to the particular sales ; and 
that his business there was a general commission business, sell- 
ing goods, and collections. In making up the accounts, the 
witness took the amount received for sales at Mobile, as they fell 
due, and then took the current rates of exchange in Mobile on 
Boston. The aggregate of net sales was $13,184:05 ; remitted 
$11,709-45 ; difference $ 1474-60; rate of exchange on amount 
remitted, 124 per cent. The witness took the rate of exchange 
on bills at sight, and added one fourth of one per cent. for time 
of transmission and grace; as he did in adjusting accounts with 
other houses. The rates of exchange were obtained from prices 
current, and actual transactions taken from the defendants’ 
books. The witness further stated that said Childs, in sending 
the accounts to Boston, took them from his books; that there 
were instances in which the exchange thus charged was allowed 
here; that the remittances made by Childs were made in ex- 
change, by instructions from the defendants, and were made by 
mail, in bills at sight, at sixty days, &c. The witness further 
. testified, that the plaintiff was occasionally in the defendants’ 
counting room in Boston, and the advances made by them to 
him were talked of; that he once asked for further advances 
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which Cunningham, one of the defendants, refused to make, 
giving as a reason, that exchange was high, and he had advanced 
enough. The witness did not recollect that the plaintiff made 
any objection to the exchange until after the accounts were 
made out. 

The plaintiff put into the case two letters written by him to 
Childs, in November and December 1837, and Childs’s answers 
thereto; also a letter from Childs to the plaintiff, dated January 
24th 1838. Several depositions were introduced by both par- 
ties ; and from the whole evidence (which it is not necessary to 
set forth) the plaintiff contended that the defendants had no 
right to charge the rate of exchange between Mobile and Bos- 
ton. Ist. Because they had no right to remit at all. 2d. Because 
the evidence showed a special agreement that the defendants 
should take and account for the funds, as cash, at Mobile. 
3d. Because the funds were not actually remitted specifically, 
on account of the plaintiff ’s sales, but only generally. 

The jury were instructed, that if they were satisfied that there 
was no special agreement between the parties, in relation to the 
exchange and place where the advances should be repaid, then, 
upon the evidence before them, if believed, the inference would 
be that the moneys advanced were to be repaid here, and not 
at Mobile; and that if the exchange from Mobile to Boston was 
at a premium, so that the money could not be remitted in the 
ordinary mode without payment of the premium, the ordinary 
rate of exchange was chargeable, although the several amounts 
received for sales of the plaintiff’s goods were not remitted 
specifically by themselves, but promiscuously with the other 
sums remitted by the parties in Mobile to the house here, in 
bills or otherwise, as testified. 

The jury found that there was no special agreement upon 
the subject of the exchange. Whereupon a general verdict 
was taken for the defendants, subject to the exception taken by 
the plaintiff to the above instructions. [If those instructions 
were correct, the case is to be sent to an auditor to report upon 
the amount of exchange properly chargeable, upon the evidence 


in the case; and the verdict is to be confirmed or set aside, and 
42 
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judgment to be entered, according to such report. But if the 
instructions were incorrect, a new trial is to be granted. 

Robins, for the plaintiff, referred to Grant v. Healey, 3 Sum- 
ner, 523, and cases there cited. 

C. G. Loring, for the defendants. 

Suaw, C. J. We think the instruction was right. That in- 
struction was, that if there was no special agreement as to the 
mode and place in which the advances were to be repaid, the in- 
ference would be, on the evidence, if believed, that they were to 
be repaid here and not at Mobile. An advance on goods con- 
signed for sale implies that the goods are to be sold for account of 
the consignor, and the net proceeds applied to repay the advance. 
Of course the consignor is entitled to the profits of the sale, and 
must be responsible for all charges and expenses incident thereto, 
from the time of the consignment to the time of the reimburse- 
ment. Had the house making the advances been established at 
Mobile, it would have presented a very different question; but 
the house was established here ; and by agreement, for the benefit 
of the consignor, the goods were to be sent to Mobile, to enable 
him to have the benefit of the market there. They were there 
to be sold by a partner of the defendants, sent there for a limited 
time and a special purpose, and that known to the parties. 
That partner had no authority to invest the proceeds of the 
plaintiff's goods in merchandize, to be shipped at his risk and ea 
pense. ‘Then the inference from the facts is, that the advance 
was to be repaid here, and, for that purpose, that the proceeds 
of the goods were to be received in Mobile, and remitted to Bos 
ton; and the expense of such remittance must be borne by the 
plaintiff. If it was prudent, and according to the usual course 
of mercantile dealing, to remit in specie, and if specie was above 
par, then the cost of obtaining specie, with freight and insur- 
ance, would be chargeable to the plaintiff. Soif it was prudent 
and usual to remit in exchange, then, for the same reason, the 
premium on exchange would be chargeable. The case is there- 
_ fore to be referred to an auditor, conformably to the agreement 
of the parties. 
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Proprietors or THE Meertine-House 1n Houuis Street 
vs. JOHN PiERPONT. 


Where a minister and his parish submit a controversy between them to an ecclesiasti 
cal council, the decision of such council, if not impeached for good cause, is a justifi- 
cation of the party conforming to it, though it does not, ex proprio vigore, operate a3 
a judgment. 

A minister and his parish submitted to an ecclesiastical council the question whether 
he should be dismissed: Among other causes, assigned by the parish for his dis- 
missal, was a certain alleged immorality: The council decided that the alleged 
immorality was not proved, and that there was no sufficient cause for a dismissal : 
The minister conformed to the decision, continued to perform his parochial duties, 
and brought an action against the parish to recover his salary: The parish there- 
upon filed a bill of discovery, alleging that, he had forfeited his office of minister 
of the parish, by reason of the aforesaid immorality, and that proof thereof was 
essential to their defence against said action ; and praying that he might be compelled 
to answer on oath respecting the same: The minister pleaded the decision of said 
council, and his conformity thereto, as a bar to the bill. Held, that the minister was 
not bound to make the discovery sought, because the decision of the council] pre 
cluded the parish from giving any evidence in support of said charge of immorality, 
by way of defence to said action. 


Wipe, J. This is a bill of discovery, whereby the plaintiffs 
seek to compel the defendant to disclose certain facts, the proof 
of which they allege to be material to their defence in an action 
at law now pending in this court, wherein they have been sued 
by the present defendant for the recovery of his salary due to 
him, as he alleges, as their pastor, under the contract between 
them at the time of his settlement. The case has been heard on 
‘the bill and the defendant’s plea; and the question is, whether 
upon the facts alleged the defendant is bound to disclose the 
evidence sought. The form of the bill is not material, in deci- 
ding on the validity of the plea. It was proposed by the defend- 
ant’s counsel to submit some objections to the sufficiency of the 
bill ; but our impression was, at the time of the argument, that 
these objections are not open to discussion in the present state 
of the pleadings ; and such we find to be the rule of pleading 
and practice in the English courts of equity. It is so stated in 
Mitf. Pl. (3d ed.) 190, and was so decided in Tweddell v. 
Tweddell, there cited. In that case, the court refused to hear 
an argument as to any inference to be made from the facts 
stated in the bill; and after overruling the plea, the defendant 
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was allowed to demur to the bill. We are therefore confined to 
the question as to the validity of the plea; whether the facts 
therein alleged are a sufficient bar to the discovery sought for. 
To determine this, we must consider and ascertain the grounds 
on which the plaintiffs claim a right to compel a discovery. 

The bill alleges, that before the time when the salary sued for 
in the said action at law was earned, the plaintiffs, by a legal 
vote, dismissed the defendant from being their minister, and that 
they requested him to acquiesce in the said vote, but that he re- 
fused so to do. The only cause of dismissal assigned in the bill 
isa charge of falsehood and prevarication in the defendant’s 
answers to certain questions relating to a prologue. written for 
one William Pelby, to be spoken at the opening of a theatre in 
this city, and for which the said Pelby had offered a prize of 
$ 100. 

If the facts alleged in the plea are sufficient in law to pre- 
clude the plaintiffs from availing themselves, in said action at 
law, of any evidence in support of this charge, then it is clear 
that the defendant is not bound to answer the interrogatories in 
the bill. The material facts alleged in the plea are, that all 
charges relating to this subject have been submitted to an eccle- 
siastical council, mutually chosen by the parties, and fully au- 
thorized to decide whether the charges alleged in the bill were 
true or not; and that thereupon, after a full hearing of the par- 
ties and their evidence, and after fully considering the same, the 
said council came to a result, acquitting the defendant of all said 
charges, and of all other charges affecting his moral character ; 
being of opinion, (and they so decided,) that the evidence was 
not sufficient to furnish ground for advising a dissolution of the 
connexion between the defendant and his parish. On this de- 
cision the defendant’s counsel rely, contending that as he has 
acquiesced in the same, and has continued ever since to discharge 
his pastoral duties, the decision is binding on the plaintiffs, and 
cannot be revised in an action at law, or by any other tribunal. 
And it is insisted that the law has been so settled by repeatea 
decisions of this court. 

The leading case reported on this subject is that of Avery v. 
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Inhabitants of Tyringham, 3 Mass. 182, in the decision of which 
the doctrine is thus laid down by Chief Justice Parsons: ‘ On 
charges of immorality and neglect in the minister, the parties, 
if they cannot agree to dissolve the contract, may call to their as- 
sistance an ecclesiastical council mutually chosen ; and their ad- 
vice, technically called their result, is so far of the nature of an 
award made by arbitrators, that either party conforming thereto 
will be justified.” ‘Thus, he says, a reasonable tribunal, founded 
in ancient usage, is established to decide on all cases of difficulty 
and controversy between a minister and his people. The same 
doctrine, substantially, is again laid down in Burr v. First Par- 
ish in Sandwich, 9 Mass. 288, and has since been recognized in 
other cases ; so that we consider this general principle as well 
established, and not now to be controverted. 

It has been argued by the plaintiffs’ counsel, that this rule of 
law has been qualified and limited, by the decision in the case 
of Stearns v. First Parish in Bedford, 21 Pick. 125, 126, ac- 
cording to the remarks made by the learned judge who delivered 
the opinion of the court in that case. The general rule of law, 
however, is there expressly admitted, although it was held not to 
be applicable to that case. It is there remarked, that ‘‘ even where 
_ the convocation and proceedings of an ecclesiastical council are 
regular and satisfactory, the rule laid down in Avery v. Tyring- 
ham, must be taken with some qualification. It is not of univer- 
sal application. When the result of council is the reeommenda- 
tion of acts to be done and conditions to be performed by each 
party, the performance of one party will not impose legal obli- 
gations on the other. In such cases, the assent of both parties 
is indispensable to give validity to the decisions of council. But 
if the advice of council be, that the ministerial relation between 
a pastor and his parish be dissolved, for any sufficient cause, or 
that the former, for any misconduct, has forfeited his office, the 
principle applies; and the party adopting it will be justified.” 
And unquestionably the same principle applies; where the decis- 
ion of the council is, as it is in the present case, that the min- 
isterial connexion should not be dissolved. The decision of an 
ecclesiastical council, however, is not absolutely decisive. It 
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may be impeached in various ways, such as for partiality of 
the members of the council, or of any of them ; for the miscon- 
duct of the prevailing party, in improperly influencing or attempt- 
ing to influence any of the members of the council, and for other 
causes. So if the ground of the decision, assigned by the coun- 
cil, appears to be insufficient to justify the result, the same may 
be impeached and aunulled by a court of law. But the decision 
upon the evidence, and upon the facts, is conclusive, and is not 
to be revised. If the law were otherwise, and the decisions of 
ecclesiastical councils were merely advisory, and in no respect 
binding on the parties, these highly respectable tribunals, so long 
known and recognized by our judicial decisions, would soon cease 
to be of any practical utility. If they were clothed with no au- 


thority, and if their decisions were in no respect binding, they — 


could in no sense be denominated tribunals, and the advice 
of an ex parte council, particularly, would seem to be useless, if 
not impertinent. 

In Connecticut, it is held that the decision of an ecclesiastical 
council is conclusive; and not liable to revision by the courts of 
law. In Whitney v. Brooklyn, 5 Connect. 414, Chief Justice 
Hosmer says, that what acts or omissions of the incumbent 
create a forfeiture of the pastoral office, is a question not within 
the province of a court of law to determine ; it being exclusively 
within the cognizance of an ecclesiastical tribunal. So in New 
York, in the case of the Dutch Church in Albany v. Bradford, 8 
Cow. 457, it was held that the decision of an ecclesiastical tri- 
bunal, to which the parties had agreed to submit themselves, was 
conclusive ; and that a court of law was shut out from all inquiry 
as to the morals or piety of the minister. But this decision was 
founded on the constitution and rules of the Reformed Dutch 
Church, by which every thing, in relation to the conduct and 
continuance of the minister in service, is exclusively of ecclesi- 
astical cognizance. 

The powers of ecclesiastical councils, and the effects given 
to their decisions, are by our law much more restricted. ‘Their 
decisions are not conclusive in all respects, as already stated, and 
they do not operate ex proprio vigore, as a judgment, but only 
as a justification of the party conforming to them. 


*. 
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So also, if the minister should be guilty of any misfeasance or 
neglect of his official duties, the parish may at a legal meeting 
declare the office forfeited, declaring the cause ; and if the minis- 
ter should still resist, and sue for his salary, the charges made by 
the parish, as creating a forfeiture, are questions of fact to, be 
submitted to a jury; and if found by them to be proved, the 
minister will be considered as not holding his office after the 
vote. If, however, both parties agree to submit their controver- 
sies to a mutual council, it is difficult to perceive any reason why 
they should not be bound by its decision, according to the long 
established and well known law of this Commonwealth. 

It has been argued, that the law, as laid down in the cases 
cited, is to be understood as limiting the authority of an ecclesi- 
astical council to controversies relating to questions of theology, 
and other questions peculiarly suitable for the consideration of 
such a tribunal. But there is no intimation of any limitation in 
this respect ; on the contrary, in Avery v. Tyringham, it is said 
that an ecclesiastical council is a tribunal “established to decide 
on_all cases of difficulty and controversy between a minister and 
his people ; ” and, among other cases, on charges of immorality 
against the minister. So in Thompson v. Society in Rehoboth, 
5 Pick. 479, Chief Justice Parker says, that imprudence, censo- 
riousness, and other immoralities, which would not per se work a 
forfeiture of the minister’s office, are exceedingly proper to be 
considered by a council, as sufficient, if habitual, to found ad- 
vice of dissolution upon ; and that immoralities of a grosser sort, 
such as habitual intemperance, lying, unchaste or immodest be- 
havior, &c. may be sufficient to justify a parish in dismissing 
their minister without the intervention of a council. But it is 
nowhere intimated, in that or any other case, that the parties are 
restricted, in any respect, in submitting any controversy between 
them toa mutual council. We are therefore clearly of opinion, 
that the plaintiffs are not entitled to the discovery sought, as the 
defendant’s answers to the interrogatories in the bill could not be 
given in evidence in the action at law. 

Bill dismissed, with costs for the defendant. 

Tanta & B. R. Curtis, for the plaintiffs. 

Fletcher & Sewall, for the defendant. 
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The right of a party, who is put on trial for a capital offence, to a peremptory chal- 
lenge of jurors, must be exercised, if at all, before the jurors are interrogated by 
the court concerning their bias and opinions. 

A person convicted of the offence of receiving stolen goods, knowing them to have 
been stolen, is not a competent witness. 

A party indicted is not entitled to an acquittal on the ground of insanity, if, at the 
time of the alleged offence, he had capacity and reason sufficient to enable him to 
distinguish between right and wrong, and understood the nature, character and con- 
sequences of his act, and had mental power sufficient to apply that jeebae) nh to 
his own case. 

Where the delusion of a party is such, that he has a real and firm belief of the ex- 
istence of a fact which is wholly imaginary, and under that insane belief he does 
an act which would be justifiable if such fact existed, he is not responsible for such 
act. Nor is a party responsible for an act done under an uncontrollable impulse, 
which is the result of mental disease. 

Where professional men, who have long been conversant with insanity in its vari- 
ous forms, and have had the superintendence of insane persons, attend the trial of 
a party who is indicted for a crime, and whose defence is insanity, and hear the tes- 
timony in the case, their opinions, on the question whether the party was insane, 
are competent evidence, though they never personally examined the party. 

A jury is authorized to find that a party, who is indicted, was insane at the time of the 
alleged offence, if the preponderance of the evidence 1s in favor of his insanity. 


Tue defendant was indicted for the murder of Charles Lin- 
coln, jr. warden of the state prison, on the 15th of June 1843. 

When the court were proceeding to empannel the jury, the 
counsel for the defendant inquired whether, if he chose to exer- 
cise the right of peremptory challenge, given by the Rev. Sts. ec. 
137, § 5, he must do it before the court interrogated the juror 
as to his having expressed or formed any opinion, or being sen- 
sible of any bias, or prejudice, or holding such opinions as would 
preclude him from finding any defendant guilty of an offence pun- 
ishable with death. (See Rev. Sts. c. 95, § 27, and c. 137, 
§ 6.) The counsel referred to Commonwealth v. Knapp, 9 Pick. 
496. Tue court decided, notwithstanding Knapp’s case, that 
the right of peremptory challenge, if exercised at all, must be 
exercised in the first instance, before the juror shotta be inter- 
rogated as to his bias or opinions. 

In the course of the trial, the defendant called a witness, who 
was objected to, by the attorney for the Commonwealth, as in- 
competent, on the ground of his having been convicted of the 
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offence of receiving stolen goods, knowing them to have been 
stolen. The record of his conviction of that offence was 
produced. 

Tue court decided that the witness was incompetent ; that 
though there was no known adjudication on this precise ques- 
tion, yet, whether the nature and aggravation of the offence, or 
its moral turpitude and its statute punishment were considered, 
they were of opinion that it rendered the convict infamous. 

The evidence was full and uncontradicted, that the defendant, 
at the time alleged in the indictment, was a prisoner in the state 
prison, and then and there killed the warden of the _pris- 
on by stabbing him in the neck | with a knife. The ‘sole 
ground on which the defendant’s counsel placed his defence was, 
that he was insane when he committed the homicide ; and most 
of the evidence, on both sides, related to this single point. The 
superintendents of several insane hospitals were witnesses in the 
case, and their testimony tended strongly to prove that the de- 
fendant, at the time of the homicide, was laboring under that spe- 
cies of insanity which is hereinafter commented on by the chief 
justice in the charge of the court to the jury. 

The opinion of the court on the law of the case was given in 
_ the following charge to the jury by 

Suaw, C. J. In order to constitute a crime, a person must 
have intelligence and capacity enough to have a criminal inten 
and purpose; and if his reason and mental powers are either so 
deficient that he has no will, no conscience or controlling mental 
_ power, or if, through the overwhelming violence of mental dis- 
ease, his intellectual power is for the time obliterated, he is not a 
responsible -moral agent, and is not punishable for criminal acts. 

But these are extremes easily distinguished, and not to be mis- 
taken. The difficulty lies between these extremes, in the cases 
of partial insanity, where the mind may be clouded and weak- 
ened, but not incapable of remembering, reasoning and judging, 
or so perverted by insane delusion, as to act under false impres- 
sions and influences. In these cases, the rule of law, as we 
understand it, isthis: A man is not to be excused from respon 
sibility, if he has capacity and reason sufficient to enable him to 
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distinguish between right and wrong,* as to the particular act he 
is then doing ; a knowledge and consciousness that the act he is 
doing is wrong and criminal, and will subject him to punishment. 
In order to be responsible, he must have sufficient power of mem- 
ory to recollect the relation in which he stands to others, and in 
which others stand to him; that the act he is doing is contrary 
to the plain dictates of justice and right, injurious to others, and 
a violation of the dictates of duty. 

On the contrary, although he may be laboring under partial in- 
sanity, if he still understands the nature and character of his act, 
and its consequences ; if he has a knowledge that it is wrong and 
criminal, and a mental power sufficient to apply that knowledge 
to his own case, and to know that, if he does the act, he will do 
wrong and receive punishment; such partial insanity is not suf- 
ficient to exempt him from responsibility for criminal acts. 

If then it is proved, to the satisfaction of the jury, that the 
mind of the accused was in a diseased and unsound state, the 
question will be, whether the disease existed to so high a degree, 
that for the time being it overwhelmed the reason, conscience, 
and judgment, and whether the prisoner, in committing the homi- 
cide, acted from an irresistible and uncontrollable impulse: If 
so, then the act was not the act of a voluntary agent, but the in- 
voluntary act of the body, without the concurrence of a mind 
directing it. 

The character of the mental disease, relied upon to excuse the 
accused in this case, is partial insanity, consisting of melancholy, 
accompanied by delusion. ‘The conduct may be in many re- 
spects regular, the mind acute, and the conduct apparently 
governed by rules of propriety, and at the same time there may 
be insane delusion, by which the mind is perverted. The most 
common of these cases is that of monomania, when the mind broods 
over one idea and cannot be reasoned out of it. This may op- 
erate as an excuse for a criminal act in one of two modes. 


* See opinion of the judges given to the House of Lords, 1 Car. & Kirw. 130- 
136. Shelford on Lunatics, c. 12, § 1. Dew v. Clark, 3 Addams, 79. Regina v. 
Oxford, 9 Car. & P.525. Rex v. Offord, 5 Car. & P. 168. Regina vy. Higginson, 
1 Car. & Kirw. 129. 1 Russell on Crimes, c. 1. 
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1. Either the delusion is such that the person under its influence 
has a real and firm bel ef of some fact, not true in itself, but 
which, if it were true, would excuse his act: As where the be- 
lief is, that the party killed had an immediate design upon his 
life, and under that belief the insane man kills in supposed self 
defence. A common instance is where he fully believes that the 
act he is doing is done by the immediate command of God, and 
he acts under the delusive but sincere belief that what he is do- 
ing is by the command of a superior power, which supersedes all 
human laws, and the laws of nature. 2. Or this state of delu- 
sion indicates, to an experienced person, that the mind is in a 
diseased state ; that the known tendency of that diseased state 
of the mind is to break out into sudden paroxysms of violence, 
venting itself in homicide or other violent acts towards friend or 
foe indiscriminately ; so that although there were no previous in- 
dications of violence, yet the subsequent act, connecting itself 
with the previous symptoms and indications, will enable an expe- 
rienced person to say that the outbreak was of such a character, 
that for the time being it must have overborne memory and rea- 
son; that the act was the result of the disease and not of a mind 
capable of choosing ; in short, that it was the result of uncon- 
trollable impulse,.and not of a person acted upon by motives, and 
governed by the will. 

The questions, then, in the present case, will be these: 
1. Was there such a delusion and hallucination? 2. Did the ac- 
cused act under a false but sincere belief that the warden had a 
design to shut him up, and, under that pretext, destroy his life ; 
and did he take this means to prevent it? 3. Are the facts of 
such a character, taken in connexion with the opinions of the 
professional witnesses, as to induce the jury to believe that the 
accused had been laboring for several days under monomania, 
attended with delusion ; and did this indicate such a diseased 
state of the mind, that the act of killing the warden was to be 
considered as an outbreak or paroxysm of disease, which for the 
time being overwhelmed and superseded reason and judgment, 
so that the accused was not an accountable agent ? ; 

If such was the case, the accused is entitled to an acquittal ; 
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otherwise, as the evidence proves beyond all doubt the fact of 
killing, without provocation, by the use of a deadly weapon, and 
attended with circumstances of violence, cruelty, and barbarity, 
he must undoubtedly be convicted of wilful murder. 

The ordinary presumption is, that a person is of sound mind, 
until the contrary appears ; and in order to shield one from crim- 
inal responsibility, the presumption must be rebutted by proof of 
the contrary, satisfactory to the jury. Such proof may arise, 
either out of the evidence offered by the prosecutor to establish 
the case against the accused, or from distinct evidence, offered 
on his part; in either case, it must be sufficient to establish the 
fact of insanity ; otherwise, the presumption will stand. 

The opinions of professional men on a question of this deserip- 
tion are competent evidence, and in many cases are entitled to 
great consideration and respect. The rule of law, on which this 
proof of the opinion of witnesses, who know nothing of the 
actual facts of the case, is founded, is not peculiar to medical 
testimony, but is a general rule, applicable to all cases, where the 
question is one depending on skill and science in any particular 
department. In general, it is the opinion of the jury which is to 
govern, and this is to be formed upon the proof of facts laid before 
them. But some questions lie beyond the scope of the observa- 
tion and experience of men in general, but are quite within the 
observation and experience of those whose peculiar pursuits and 
profession have brought that class of facts frequently and habit- 
ually under their consideration. Shipmasters and seamen have 
peculiar means of acquiring knowledge and experience in what- 
ever relates to seamanship and nautical skill. When, therefore, 
a question arises in a court of justice upon that subject, and cer- 
tain facts are proved by other witnesses, a shipmaster may be 
asked his opinion as to the character of such facts. The same is 
true in regard to any question of science; because persons con- 
versant with such science have peculiar means, from a larger and 
more exact observation, and long experience in such department 
of science, of drawing correct inferences from certain facts, either 


observed by themselves or testified to by other witnesses. A 


familiar instance of the application of this principle occurs very 


— “ a 
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often in cases of homicide, when, upon certain facts being testi- 
fied to by other witnesses, medical persons are asked, whether 
in their opinion a particular wound described would be an ade- 
quate cause, or whether such wound was, in their opinion, the 
actual cause of the death, in the particular case. Such ques- 
tion is commonly asked without objection; and the judicial 
proof of the fact of killing often depends wholly or mainly upon 
such testimony of opinion. Itis upon this ground, that the opin- 
ions of witnesses, who have long been conversant with insanity 
in its various forms, and who have had the care and superin- 
tendence of insane persons, are received as competent evidence, 
even though they have not had opportunity to examine the par- 
ticular patient, and observe the symptoms and indications of 
disease, at the time of its supposed existence. It is designed to 
aid the judgment of the jury, in regard to the influence and 
effect of certain facts, which lie out of the observation and ex- 
perience of persons in general. And such opinions, when they 
come from persons of great experience, and in whose correct- 
ness and sobriety of judgment just confidence can be had, are 
of great weight, and deserve the respectful consideration of a 
jury. But the opinion of a medical man of small experience, 
or of one who has crude and visionary notions, or who has some 
favorite theory to support, is entitled to very little consideration. 
The value of such testimony will depend mainly upon thé expe- 
rience, fidelity and impartiality of the witness who gives it. 
One caution, in regard to this point, it is proper to give. 
Even where the medical or other professional witnesses have_ 
attended the whole trial, and heard the testimony of the other 
witnesses, as to the facts and circumstances of the case, they 
are not to judge of the credit of the witnesses, or of the truth of 
the facts testified by others. It is for the jury to decide whether 
such facts are satisfactorily proved. And the proper question 
to be put to the professional witnesses is this: If the symptoms 
and indications testified to by other witnesses are proved, and if 
the jury are satisfied of the truth of them, whether, in their 
opinion, the party was insane, and what was the nature and 
character of that insanity ; what state of mind did they indicate , 
‘VOL. VII A3 
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and what they would expect would be the conduct of such a 
person, in any supposed circumstances. [See 1 M. & Rob. 75.] 


The jury, after being in consultation several hours, came 
into court, and asked instructions upon these two questions: 
“‘ Must the jury be satisfied, beyond a doubt, of the insanity of 
the prisoner, to entitle him to an acquittal? And what degree 
of insanity will amount to a justification of the offence ? ” 

In answer to the first of these questions, the chief justice 
repeated his former remarks on the same point, and added that 
if the preponderance of the evidence was in favor of the insan- 
ity of the prisoner, the jury would be authorized to find him | 
insane. In answer to the second question, the chief justice | 
added nothing to the instructions which he had previously given. 

The jury afterwards returned a verdict of “not guilty, by 
reason of insanity.” 

S. D. Parker, for the Commonwealth. | 

G. T. Bigelow & G. Bemis, for the defendant.* 


ComMMONWEALTH vs. Ropert Hartey c& another. 


/ 


An averment, in an indictment for a conspiracy, that the defendants conspired te 
defraud A., is not supported by proof that they conspired to defraud the public 
generally, or any individual whom they might meet and be able to defraud. 


_ Inpicrment for a conspiracy. The first count alleged that 

Robert Harley and Philenia Harley, “devising and intending 
one Stephen W. Marsh of his goods and chattels to cheat and 
defraud, on the 29th day of October 1842, at Boston, did un- 
lawfully and fraudulently conspire, combine, confederate and 
agree together, the said Stephen W. Marsh of his goods and 
property, to wit, one piano forte, of the value of $250, to cheat 
report of the trial, prepared and published by Messrs. Bigelow & Bemis, whe 
were assigned by the court as counsel for the defendant. In that report, all the 


testimony, the arguments of counsel, the decision of the court on the legal ques 
tions raised, and the charge to the jury, are accurately stated. 
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and defraud by getting the same into their hands and possession, 
upon trust and credit, and then to dispose of the same, and 
of their other property, so as to prevent said Marsh from get- 
ting payment therefor.” The second count alleged that the 
defendants, on said 29th of October 1842, “ did unlawfully con- 
spire,’ &c. * fraudulently to acquire and get into their hands and 
possession a certain piano forte, of the value of $250, being 
the property of one Stephen W. Marsh, and under color of 
buying the same fairly, and upon trust and credit, from the said 
Marsh, with intent to cheat and defraud him thereof; and in 
pursuance of said unlawful and fraudulent conspiracy, said 
Robert applied to said Marsh to purchase the same piano forte, 
upon credit, for one P. Harley, and represented said P. Harley 
to be a man, doing business,” &c. “and that said P. Harley 
wanted to purchase said piano forte for a man he had dealings 
with, and to be bartered for boots and shoes ; and that said P. 
Harley was a solvent man and in good credit in Boston,” «ec. ; 
“and in further pursuance of said unlawful conspiracy, said Phi- 
lenia Harley made and subscribed two promissory notes, payable 
to said Marsh, for the price of said piano forte, one payable in 
goods, and the other payable in cash, in six months; and said 
Robert, in pursuance of the same unlawful conspiracy, repre- 
sented and spoke of said P. Harley, at the time of the delivery 
of said promissory notes, which said Robert delivered to said 
Marsh, as a capitalist and man of property ; and having, in man- 
ner aforesaid, in pursuance of said unlawful conspiracy, obtained 
the delivery by said Marsh of said piano forte into their hands 
and possession, upon trust and credit, said Philenia, in pursu- 
ance of said fraudulent conspiracy, there afterwards, on the 
31st day of October 1842, made and executed a fraudulent 
mortgage deed of said piano forte to said Robert, which deed 
was to be void on the payment by said Philenia to said Robert 
of $5800, according to the condition of a promissory note 
given by her to him, and dated on the 14th day of July 1841, 
and payable in ten months from date, with interest; and in 
pursuance of said conspiracy, said Robert received said fraudu- 
lent deed of mortgage, and caused the same to be recorded 
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according to law on the same day, and there afterwards fraudu 
lently converted said piano forte to his own use; he the said 
Robert, and the said Philenia, being both of them poor persons, 
insolvent and unable to pay their debts, and the said Philenia 
mentioned to said Marsh by said Robert, as aforesaid, was not 
aman, in good credit, but was a woman, poor and insolvent, 
and so known to be by herself and said Robert; and all the 
aforesaid representations and doings were made, done and _per- 
formed by said Robert and Philenia, in pursuance of their afore- 
said unlawful conspiracy, with intent him, the said Stephen W. 
Marsh, of the said piano forte to cheat and defraud, and he hath 
been thereof cheated and defrauded by them,” &c. 

At the trial, in the municipal court, the jury were instructed, 
‘that in order to convict the defendants of the offence charged 
in the indictment, it was not necessary to prove that they 
united or agreed together to cheat the said Marsh in particular ; 
but that if the jury were satisfied, beyond any reasonable doubt, 
from the evidence in the case, that the defendants did unite and 
agree together to cheat the public generally, or any individual 
whom they might meet and be able to defraud, and if, in pur- 
suance of such unlawful agreement, the said Robert did procure 
the said Philenia to make and deliver to him, and she did make 
and deliver to him, the two promissory notes mentioned in the 
indictment, to enable him to carry such unlawful agreement into 
effect, and he received the same, with intent to use them for 
the purpose of cheating the said Marsh, and defrauding him of . 
a piano forte ; and if thereupon the said Robert, in further pur- 
suance of said unlawful agreement, and by the aid and with the 
use of said notes, did in fact cheat and defraud the said Marsh 
of a piano forte, as set forth in said indictment, then the offence 
charged against the defendants was made out, although it should 
not appear that the said Philenia knew that said Marsh was the 
particular individual to be defrauded, or that the defendants 
had united and agreed together to perpetrate this particular 
- fraud on him.” 

The jury returned a verdict against the defendants, who 
thereupon filed exceptions to the said instructions. 


MARCH TERM 1844. 509 


Commonwealth v. Harley & another. 


Goodrich, for the defendants. 

S. D. Parker, for the Commonwealth. 

Dewey, J. The defendants insist that the instruction given 
to the jury was erroneous in point of law. The general rule 
of the common law requires that every indictment should con- 
tain a description of the crime with which the party is charged, 
and a statement of the facts sufficiently minute and _ particular 
to identify the precise offence for which the party is to be put 
on his trial. So too, it is well settled that the government must 
prove*every statement that enters into the substance of the 
charge, and becomes a material averment. 1 Chit. Crim. Law, 
169, 556. | 

In the present case, it was undoubtedly competent to have 
charged a conspiracy to cheat and defraud the public generally, 
as was held in Commonwealth v. Judd, 2 Mass. 329. But giv- 
ing the greatest latitude to that decision, it would only establish 
the proposition, that this indictment would have been well main- 
tained had it alleged the conspiracy to have been entered into 
with the intention to defraud the public generally. Alleging 
the offence in that form obviates entirely the objection of 
variance which arises in the present case. But here the allega- 
tion is not of an intention to defraud the public generally, but 
it is specifically charged as a conspiracy to defraud Stephen 
W. Marsh ; and the question is, therefore, whether evidence of 
a conspiracy by defendants to cheat the public generally, or any 
person who might fall in their way and thus be made to suffer 
from the conspiracy, will support an indictment charging, as this 
does, the special and particular purpose of the conspiracy to have 
been to defraud Stephen W. Marsh. Looking at the question in 
this light, and applying to the case the familiar rules of the crim- 
inal Jaw, we cannot avoid coming to the result, that there was a 
variance, between the allegations and the proof, that was fatal 
to the maintaining of the indictment. As already remarked, 
there was no necessity of making any allegation in the indict- 
ment of an intent to defraud any particular individual, and espe- 
cially since the enactment of the Rev. Sts. c. 127, $ 14, provid- 
ing that it shall be sufficient to allege an intent to defraud, 

43 
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without naming the particular person intended to be defrauded. 
The government having elected to set forth in the indictment 
a special intent to defraud Stephen W. Marsh, as the object of 
the conspiracy on the part of both the conspirators, Philenia 
Harley and Robert Harley, that allegation was a material one, 
and the government was bound to establish it by proof. But 
that allegation could not be established by proof that the defend- 
ants conspired and agreed together to cheat the public gener- 
ally, or any individual whom they might be able to defraud. 
Such fact of a conspiracy to cheat Stephen W. Marsh cannot 
be said necessarily to result, nor can it be legally inferred, from 
the fact of a conspiracy to cheat the public generally, or any 
person whom they might meet. Such being the case, the excep- 
tions must be sustained. New trial granted. 


| 


Tuomas Courtis vs. Bowman W. Dennis. . 


A. and B., partners, entered into articles of partnership with C., and therein agreed 
to furnish goods to him to be sold; and C. therein agreed that he would, during 
the continuance of the partnership, devote his attention to the sale of the goods 
which they should furnish, and not engage in any other business, nor purchase 
any goods for the partnership business, without their written consent: It was 
also agreed in said articles, that A. and B. should bear one half, and C. the other 
half, of the expenses incident to the prosecution of the partnership business, and 
also one half of the losses which might be sustained without the fault of either 
of them; but that any loss, happening by the neglect or misconduct of either 
party, should be borne by the party causing it; and that one half of the profits 
of the partnership business should belong to A. and B., and the other half to C. 

On the day of the date of said articles of partnership, D. gave to A. and B. the 
following guaranty: ‘I guaranty to A. and B. the payment of one half of any loss 
that may accrue to them in the business of my brother C., during such time as 
he may be connected in business with said A. and B.” 

A. and B. afterwards sold goods to C., and C. remitted money to them, from time 
to time; but at the time of the dissolution of said partnership between A. and B. 
and C., A., as surviving partner of the firm of A. and B., alleged that a balance 
was due from C. to said firm for the goods sold to him, as aforesaid ; and, withont 
giving any notice to D., or making any demand on him, commenced an action 
against him, on his guaranty, to recover said balance. 

Held, that D. was not liable for a loss on a sale of goods by A. and B. to C., but 
only for a loss in the partnership business of A., B. and C.; and that he was not 
liable to an action for such loss, unless notice had been given to him, within a 
reasonable time after the adjustment of the concerns of the partnership, of the 
amount claimed of him in consequence of losses in the partnership business. 
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THis was an action of assumpsit, brought by the surviving 
partner of the firm of Courtis & Morse, upon the following 
guaranty: ‘ Boston, August 23d 1838. Know all men by 
these presents, that I, Bowman W. Dennis, of Cambridgeport, 
in consideration of the sum of one dollar to me paid by Courtis 
& Morse of Boston, the receipt whereof I do hereby acknowl- 
edge, I do therefore guaranty to them the payment of one half’ 
of any loss that may accrue in the business of my brother, Selah 
G. Dennis, during such time as he may be connected in business 
with said Courtis & Morse. Bowman W. Dennis.” 

Trial before Wilde, J., whose report thereof was as fol- 
lows: Evidence was offered tending to show that a partner- 
ship was formed, on the 23d of August 1838, between Thomas 
Courtis and William 8. S. Morse, then merchants and partners, 
in Boston, on the one part, and Selah G. Dennis, on the other 
part, by an agreement, which is stated in the margin; * that in 


* Articles of agreement for a copartnership made and concluded this 23d 
day of August 1838, by and between Thomas Courtis and William S. 8. Morse, 
both of Boston, merchants and copartners, doing business under the firm of 
Courtis & Morse, of the first part, and Selah G. Dennis of Cambridgeport, 
trader, of the second part. 

Whereas the said parties have opened a store in Bangor, for the purpose of 
selling dry goods, and have mutually agreed that the business in said _ store 
shall be conducted by the said Dennis on account of himself and the parties 
of the first part, jointly, and in order to ascertain their respective rights, duties, 
privileges, and liabilities to each other, as well as to prevent disputes, they 
do hereby agree to the provisions of this indenture, and bind themselves, 
each party to the other, to the performance of the several stipulations herein 
contained. 

And the said parties of the first part, in consideration of the covenants here- 
inafter reserved on the part of said Dennis, agree that they will furnish to 
him, when requested so to do, and on demand, goods of the kinds and quali- 
ties which are usually kept for sale in a dry goods store; and the party of 
the first part agree that said Dennis may return to them, within four weeks, 
such goods furnished by them as he shall find unsaleable, provided said Dennis 
shall not have cut said goods, or sold any part of that which he proposes to 
return. ‘ 

And the said Dennis, in consideration of the covenants of the parties of 
the first part, doth hereby covenant with the parties of the first part, that he 
will, to the best of his skill, judgment and discretion, at all times during the 
continuance of this copartnership, attend to and transact the business of sell- 
ing the goods which shall be furnished by the parties of the first part in 
manner aforesaid; that he will constantly keep the books of accounts, in 
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pursuance thereof, said Courtis & Morse sold and delivered to 
said Selah G. Dennis goods amounting to $7936°71; that the 
partnership between Courtis & Morse was dissolved on the 6th of 
November 1838, after which said Courtis continued in business 
in Boston, by himself, and, between said 6th of November and 
the 19th of August 1840, sold and delivered to said Selah G. 
Dennis other goods, amounting to $15,737°19 ; that said Cour- 


which shall be duly registered all the business transactions of the said copart- 
nership; that he will not, during the continuance of this copartnership, be 
concerned or engaged in any other pursuit, occupation or business, and that 
he will give his whole time and attention to the business of this copartner- 
ship, and use his best endeavors to render the same profitable; that he will 
not withdraw from the copartnership funds, for his personal use, more than is 
really necessary ; that he will not purchase any goods for the business of the 
said copartnership, without the consent of the parties of the first part being 
thereto first obtained in writing, but the same shall be furnished by the par- 
ties of the first part in the manner aforesaid; that he will render to the parties 
of the first part, once in every three months, and at any other time on request, 
a regular account of the business transactions of the said copartnership, and 
exhibit the books of account of the said copartnership, for inspection, at any 
time when requested so to do; and that if any dispute should at any time 
occur, the parties of the first part shall have the exclusive right to possess 
themselves of the whole partnership stock, books, and all papers belongmg 
to the concern, they engaging to account with said Dennis, and pay over to 
him his share of the net profits of the said partnership business, after paying 
themselves the first cost of the goods, all sums due from said Dennis to them, 
and all charges and expenses attending the sale of the goods and closing up 
the business of the concern; that the said Dennis will take an account of the 
stock, and of the debts due to and from the said partnership, once in every 
six months, and furnish the parties of the first part with an account of the 
result of the same; and that he will not lend any money of the partnership 
funds. 

And the parties of the first and second part do hereby agree, each with the 
other, that each of said parties will bear one half of the expenses incurred for 
store rent, clerk hire, and all other necessary charges incidental to the prosecu- 
tion of the business of said partnership, and one half of the losses which may 
be sustained without the fault of either of them; but if any loss should hap- 
pen by the neglect or misconduct of either party, the loss so incurred shall 
be borne by the party causing the same ; and that the profits of the partner- 
ship business shall be equally divided between them; that this copartnership 
shall continue in force for and during the term of two years from the 23d 
of August 1838, but that the misappropriation of the partnership funds, or the 
breach of any of the covenants or stipulations herein contained, shall consti- 
tute a legal ground for dissolving this copartnership at any time, by either of 
the parties hereto; and at the expiration of this agreement by its own limita- 
tion, or in case of a dissolution of the copartnership by mutual consent, the 
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tis afterwards formed a partnership with William Courtis, under 
the firm of William Courtis & Co., which last firm sold and ° 
delivered goods to said Dennis, amounting to $3802-97 ; that 
said Dennis remitted money to Courtis & Morse, amounting to 
$3426-75, so that the balance of the account of Courtis & 
Morse against said Dennis, at the time of said dissolution, was 
$4503:96 ; that said Dennis, after the said 6th of Novem- 
ber 1838, continued to remit money to Thomas Courtis, the 
plaintiff, and, from that day to the 29th of September 1840, 
remitted $16,983-26, which sum the plaintiff claims the right 
to appropriate to the liquidation of said Selah G. Dennis’s debts 
to the plaintiff, and to William Courtis & Co; but the defend- 
ant claims the right to have the same applied to liquidate the 
debt which the plaintiff alleges to be covered by the defend- 
ant’s guaranty. 

The evidence proposed to be offered by the parties, to show 
the manner of making these remittances, was not gone into, the 
same not being deemed material to the question upon which the 
presiding judge suggested that the case should be carried up for 
the opinion of the full court. 

The plaintiff offered no evidence of any partnership loss, as 
such, in the partnership business of Courtis & Morse and S. 
G. Dennis, nor of any notice to, or demand upon, the guarantor ; 
but the plaintiff claimed to recover, as surviving partner of Cour- 
tis & Morse, one half of the debt due from S. G. Dennis to 
Courtis & Morse, for goods sold as aforesaid. 

The presiding judge ruled, Ist, that the action could not be 
sustained, unless the plaintiff should prove a loss in the partner- 
ship of Courtis & Morse and S. G. Dennis; and that a claim of 


stock and accounts due to the partnership shall be equally divided between 
the parties, and the balance, which may be found due to either party from 
the other, paid or secured, to the satisfaction of the party to whom the same 
may be found due. 
In testimony whereof, the said parties have hereto set their hands and seals, 
the day and year above written. 
Selah G. Dennis (Seal.) 
Thomas Courtis (Seal.) 
Wm. 8. 8. Morse (Seal.) 
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Courtis & Morse against 8. G. Dennis, for goods sold, would 
not be such a loss as could be recovered against the guarantor ; 
and 2d, that the plaintiff must also prove a notice to the guar- 
antor, and demand of him, within a reasonable time, of the 
amount claimed; and that bringing the action was not a suffi- 
cient demand and notice to enable the plaintiff to recover. 

To these rulings the plaintiff excepted ; and it was agreed that 
if the first ruling should be sustained by the full court, the plain- 
tiff should be entitled to a new trial, in order to let in proof of 
a partnership loss as aforesaid ; that if the ruling as to demand 
and notice should be sustained, the plaintiff should become non- 
suit; and that if neither of the rulings should be sustained, a 
new trial should be granted, to enable the defendant to offer ev- 
idence upon any point of his defence. 

G. T. Curtis § Story, for the plaintiff. The true construc- 
tion of the guaranty is, that Courtis & Morse should not be 
losers by becoming creditors of 8. G. Dennis. By construing 
it so as to cover only a partnership loss, the defendant must be 
held to have engaged to indemnify 8. G. Dennis against his 
own loss, as the partnership loss would be his, as well as that of 
Courtis & Morse. But such an absurdity is not to be supposed. 
In order to confine the guaranty to the partnership losses, the ar- 
ticles of partnership should have been recited or referred to in 
the contract of guaranty. 

If the construction of the guaranty is doubtful, it is to be 
taken most strongly against the defendant. Mason v. Pritchard, 
12 East, 227. Barclay v. Lucas, 1 'T. R. 291, note. 

It was not necessary that the plaintiff should show notice of 
the loss to the defendant, in order to recover. If the defendant 
did not receive notice, and suffered thereby, it was for him to 
show it in defence, and reduce the amount of his liability pro 
tanto. Notice is not a condition precedent, and the presump- 
tion is, that no injury is sustained by want of notice. ‘Theobald 
on Prin. & Surety, $176. Capel v. Butler, 2 Sim. & Stu. 457. 
Wildes v. Savage, 1 Story R. 22. Orme v. Young, Holt N. P.. 
84. Goring v. Edmonds, 6 Bing. 94. Reynolds v. Douglass, 
2 Pet. 497. 3 Kent Com (8d ed.) 123. | : 
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Whiting, for the defendant. A guarantor, who has no inter- 
est in the transaction, is not to be held to pay the debt of anoth- 
er, by words of doubtful import. Russell v. Clark, 7 Cranch, 
90. A guaranty of another’s debt is to receive a fair and rea- 
sonable interpretation, according to the true import of the terms, 
and the intention of the parties. Douglass v. Reynolds, 7 Pet. 
122. Bent v. Hartshorn, 1 Met. 25. The instrument now in 
question, when thus interpreted, guarantied partnership losses 
only. By the articles of partnership, Courtis & Morse were to 
bear half those losses, and S. G. Dennis the other half. It was 
Courtis & Morse’s half, which the guaranty covered, and nothing 
more. ‘They were to furnish goods to S. G. Dennis, and he was 
to sell them, and not purchase any goods without their written 
consent. A sale of goods by them to him was not contemplated 
by the articles of partnership, nor by the guaranty, which was of 
even date with those articles. 

Notice of the amount for which a guarantor is held liable, 
should be given in a reasonable time after the dealings between 
the debtor and creditor are closed, and the amount ascertained, 
and before an action is brought; and the guarantor is also enti- 
tled to notice of demand on the debtor, and of non-payment by 
him. Such are the general rules. There are exceptions, how- 
ever. Demand on the debtor is not required when he is insol- 
vent. Notice to the guarantor is not necessary when he 
knows all the facts, nor when the guaranty is unqualified, and 
absolute atall events. 7 Pet. 126. Philips v. Astling, 2 Taunt. 
211. Gibbs v. Cannon, 9 S. & R. 201. Cremer v. Higgin- 
son, 1 Mason, 324. Edmondston v. Drake, 5 Pet.624. Hol- 
borow v. Wilkins, 2 Dow]. & Ryl. 59, and 1 Barn. & Cres. 10. 
Wildes v. Savage, 1 Story R. 32. Talbot v. Gay, 18 Pick. 536. 
Babcock v. Bryant, 12 Pick. 134. Dole v. Young, 24 Pick. 
252. Mussey v. Rayner, 22 Pick. 223. Norton v. Eastman, 4 
Greenl. 526. Lewis v. Brewster, Foote v. Brown, and Hank 
v. Crittenden, 2 McLean, 26, 371, 557. 

Houszarp, J. In deciding the questions which have been 
argued in this case, it is unnecessary to consider whether the 
agreement between Courtis & Morse, of the one part, and § 
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G. Dennis of the other, constituted them copartners ; or whether 
S. G. Dennis was only an agent:to transact the business for 
Courtis & Morse, and was to be paid for his services by a share 
of the profits, instead of receiving a stipulated salary. Which- 
ever meaning is the true one, the guaranty is to receive the same 
construction, and having been made simultaneously with the 
agreement, it is to be considered in connexion with it. 

It is admitted that there is a balance due from Dennis ; but it 
is denied, by the defendant, that it arises from losses which have 
been sustained in the business. And the question is, whether 
the guaranty extends to any balance that may be due from S. G. 
Dennis to Courtis & Morse, or to Courtis the survivor of them, 
at the close of the business, without reference to the manner in 
which such balance arises ; or whether it is to be confined to 
losses accruing in the regular course of their transactions. 

It has been argued, that if there is any doubt as to the con- 
struction of the guaranty, it is to be taken most strongly against 
the guarantor, as was held in the case of Mason v. Pritchard, 
12 East, 227, according to the legal maxim that a man’s grant 
shall be construed most strongly against himself. Quclibet con- 
cessio fortissime contra donatorem interpretanda est. 

As to deeds conveying lands and other interests in real estate, 
the rule probably originated in the presumption that a party 
making a grant knows what estate he owns, and what he has a 
right to convey ; and consequently the use of ambiguous words, 
and of doubtful expressions, shall rather be explained against him 
than in his favor. If it were otherwise, vendors of real estate 
might be induced to use words of description susceptible of dif- 
ferent meanings, in the expectation of putting a construction up- 
on them most favorable to their own interests. And to prevent 
such consequences, this rule has been applied from time to time 
to other instruments. But in letters of guaranty, which are 
commercial instruments executory in their character, and where 
the liability of the makers depends upon the acts or misconduct 
of third persons, the better opinion, we think, is, that in their 
construction the language used shall be taken according to its 
ordinary acceptation and common meaning, without any specia’ 
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leaning against the maker of the instrument ; and with this sub- 
stantially agrees the opinion of the court, in the case of 
Bell v. Bruen, 1 Howard, 186, and in that of Mussey v. Rayner, 
22 Pick. 228. In charging a guarantor, his liability is not to be 
extended by implication, but it must be brought within the strict 
terms of the guaranty. Glyn v. Hertel, 8 Taunt. 224. Har 
greave v. Smee, 6 Bing. 248. Bacon v. Chesney, 1 Stark. R. 195. 
Dobbin v. Bradley, 17 Wend. 424. 

It has been argued for the plaintiff, that it is absurd to say 
that a balance due to the partnership was intended to be secured 
by the guaranty ; the instrument having been given to two part- 
ners to guard them against a loss by the third partner; and 
therefore, it is further urged, if there is a balance due from 
the third partner to the other two, on the close of their concerns, 
the guarantor is liable for such balance, whether arising from 
loss in the business, or from his own misconduct. 

This guaranty was not indeed given to secure a debt due from 
a third person to the copartnership, but to secure two of the par- 
ties, Courtis & Morse, against half the loss which might be in 
curred in the business during its continuance, to be ascertained on 
its termination. ‘The simple inquiry therefore is, what was the 
nature of the loss intended to be made up by the defendant, by 
his instrument of guaranty. The clause in the agreement is 
this: “Ido therefore guaranty to them’? (Courtis & Morse,) 
“the payment of one half of any loss that may accrue in the 
business of my brother, 8S. G. Dennis, during such time as he 
may be connected in business with said Courtis & Morse.” 
If it had been intended to secure any balance of account which 
might be due from 8. G. Dennis, on the winding up of the con- 
cern, why was it not so expressed, in simple terms, “I guaranty 
to them the amount, or the one half of any amount, which may 
be due from S. G. Dennis to said Courtis & Morse on the close 
of the business?” But instead of this, the language is, to guar- 
anty the payment of: half the loss that may accrue in the business. 
Now it might well happen that there should be no loss in the 
business, and yet there might be a large balance of account due 


from S. G. Dennis ; the business might be profitable, and he spend 
AA 
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the profits and the capital. Or he might refuse to pay over 
what was justly due from him. It would rather seem that the 
plaintiffs, Courtis and his deceased partner Morse, had confi- 
dence in the integrity and business talents of Dennis; but that 
they feared, as the times were hazardous, the goods might be 
sold on credit, and the proceeds not be collected, and so a loss 
might be incurred ; yet, on being made secure against half the loss 
arising from this cause, or from causes of a like character, they 
were willing to embark in the enterprise. And the defendant, 
wishing to assist his brother, in putting him into business, was 
willing to guaranty against half the loss which might be incurred 
in carrying on the business, to be ascertained at its close. And the 
last clause in the agreement between Courtis & Morse and 8. 
G. Dennis strengthens and confirms this view of the intention of. 
the parties. By this it appears, that losses in the business were 
to be equally borne ; but a loss happening through neglect or mis- 
conduct was to be wholly borne by the party guilty of it. And 
it cannot be reasonably contended that a loss in the business, ac- 
cruing by the misconduct of either Courtis or Morse, and which 
was stipulated should be borne by the one thus causing it, should 
be made good, as to one half of it, by the defendant, as a loss ac- 
cruing in the business. We are therefore of opinion, that, by the 
terms of the letter of guaranty, taken in connexion with the agree- 
ment, there is secured to the plaintiff only the half of any loss that 
might accrue in the business by misfortunes ; such as bad debts, 
loss of goods, &c. ; and that the guarantor is not responsible for 
losses occasioned merely by the misconduct of 8S. G. Dennis. 
On the question of notice, which was raised at the trial, many 
authorities have been cited, which cannot all be reconciled, nor 
are they all susceptible of distinct classification. ‘The terms sure- 
ties and guarantors are often confounded, from the fact that a 
guarantor is, im common acceptation, a surety for another. The 
rules, however, of the common law as to sureties, are not strictly 
applied to guarantors, but rather the rules of the law merchant ; 
and the true distinction seems to be this: That a surety is in 
the first instance answerable for the debt for which he makes 
himself resvonsible ; and his contracts are often specialties ; 
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while a guarantor is only liable where default is made by the 
party whose undertaking is guarantied ; and his agreement is 
one of simple contract. A surety is not, as a matter of course, 
entitled to notice, and is not discharged by the insolvency of the 
principal debtor, for want of notice, although the principal was 
solvent when the debt became due. But in regard to a guaran- 
tor, if the debt is not paid at maturity by the principal, who is’ 
solvent at the time, the guarantor will be discharged, if he has 
not received notice, if the principal shall have become insolvent. 
And, as a general rule, the guarantor is entitled to notice within 
a reasonable time ; and he will also be discharged, in whole or 
in part, where he can show a direct injury resulting from want 
of notice. And we are of opinion, in this case, the guaranty 
being for a sum uncertain, the time of its limitation not fixed, 
and the amount of liability to be ascertained only by a settle- 
ment of accounts, and the winding up of the affairs of the copart- 
nership, over which accounts and settlements the guarantor had 
no control, that he was entitled to notice of the amount claimed 
of him in consequence of losses in the business, before he was 
liable to an action, and that within a reasonable time after the 
adjustment of the concerns of the company. 

On the agreement of the parties, the plaintiff is entitled to 
a new trial, in order to let in the proof, if such exists, of a loss 
resulting from the misfortunes of the business, and of his having 
given notice to the defendant of such loss. 

Another question may also arise in the case, respecting the 
appropriation of the payments made by Dennis; and it will 
therefore be important to ascertain, on the next trial, whether 
there was any rest in the business, at the death of Morse, on 
account of stock taken and outstanding debts ascertained ; or 
whether the business went on, after his death, in the same man- 
ner as it did before, by Courtis’s furnishing goods to Dennis, 
and his selling them, and making remittances from his collec- 
tions, as well growing out of sales made before the death of 
Morse as afterwards, or from goods on hand at his death, and 
from those received afterwards, without making any distinction; 
as, in the latter case, we should think the settled cases may lean 
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strongly to the conclusion that the guarantor is discharged. But 
the facts not being stated in detail, as to this part of the case, 
and the point not having been argued, we do not mean to 
express any fixed opinion in relation to it, but only to call the 
attention of the parties to the bearing the evidence may have on 
the point, at the further trial of the cause. 

Under this construction of the instrument, and the ruling 
in regard to notice, the trial of the case is to proceed 


Francis B. CrowninsHteLp vs. T'Hropore Kirrripgs. 


Where one of the purposes of a mortgagor and mortgagee is to deter the mortgagor’s 
creditors from attaching the mortgaged property, the mortgage is wholly void, as to 
those creditors, although the principal purpose of the parties is to secure a bond fide 
debt of the mortgagor. 

Where a mortgage of personal property was made by A. to B., fraudulent and void as to 
A.’s creditors, to secure payment, in six months, of a debt of A., then due and paya 
ble to C., who had no knowledge of the mortgage when it was made, and B., before 
the six months elapsed, sold the property at auction and applied the proceeds of 
the sale to the payment of A.’s debt to C., and A. afterwards applied for the benefit 
of the insolvent act of 1838, c. 163, and his property was assigned under that act; it 
was held that his assignee could not recover of B. the proceeds of said mortgaged 
property. . 


Assumpsit by the assignee of William W. Shaw, an insol- 
vent debtor, to recover the value of certain household furniture 
mortgaged to the defendant by said Shaw, on the 14th of Sep- 
tember 1839. The trial was in the court of common pleas, 
and the report thereof, by the judge who presided at the trial, 
was as follows: 

It appeared that said Shaw applied for the benefit of the St. 
of 1838, c. 163, on the 12th of October 1839 ; that the plain- 
tiff was duly chosen assignee of his estate; that the defendant 
so.d said mortgaged furniture at auction for $391-80; and that 
the condition of the mortgage of said furniture was, that said 
Shaw should pay to the defendant a promissory note of $600, 
given to him by said Shaw, payable in six months from said 
14th of September 1839. But the following receipt was pro- 
duced: ‘September 16th 1839. Received of William W. 
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Shaw, his note for $600, it being secured by mortgage on fur- 
niture, given in consideration of my giving my note to Mrs, 
Maria: Pickering for the same amount, to secure her for a note 
holden against said Shaw. Theo. Kittridge.” 

No proof was offered that any note was given by the defend- 
ant to Mrs. Pickering ; but it was shown that said Shaw, at the 
time, owed her $400, for which she held his note. 

It was in contest between the parties, whether Shaw, at the 
time of the execution of the mortgage, did or did not intend to 
take the benefit of the insolvent act. And there was evidence 
tending to show that the mortgage was made, as between Shaw 
and the defendant, for $600 instead of $400, partly in order 
that the excess of the amount, mentioned in the mortgage, over 
the true sum due to Mrs. Pickering, might deter Shaw’s cred- 
itors from attaching the property mortgaged; but that Mrs. 
Pickering was not a party to nor conusant of this arrangement, 
she having done nothing more than to assent, after notice that 
the conveyance had been made, and receive the money paid 
to her by the defendant. 

The defendant introduced evidence tending to show that the 
mortgaged property was sold by him at auction, and that the 
proceeds, $391°80, were paid over by him to Mrs. Pickering, 
towards said debt of $400, and that this was done before any 
application by Shaw for the benefit of the insolvent law ; and 
he moved the judge to instruct the jury, that if they believed 
said evidence, the plaintiff was not entitled to recover in this 
action. But the judge refused so to do; and instructed the jury, 
that “if one of the purposes of Shaw and Kittridge in making the 
note and mortgage, and the obligation of Kittridge, for $600, 
instead of the true amount of Shaw’s debt to Mrs. Pickering, 
was to hinder and deter the creditors of Shaw from attaching 
the property, then the mortgage was fraudulent in law, and 
void as against plaintiffs, notwithstanding another and the 
principal purpose of both parties was, to provide for or secure 
the payment of a just debt due to Mrs. Pickering, as aforesaid ; 
and that if the mortgage was found by the jury to be void, on 
the ground before stated, the defendant was not discharged 
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from his liability by payment of the proceeds of the mortgage 
to Mrs. Pickering, or to Shaw for her benefit, in pursuance 
and execution of the contract ; but if the parties rescinded the 
contract, and the defendant thereupon paid the proceeds to 
Shaw for his own use, before notice of any proceedings by 
Shaw under the insolvent act, thev. the defendant was dis- 
charged from any liability in this su't.” 

The jury found a verdict: for the “plaintiff, and the defendant 
alleged exceptions to the foregoing instructions. 

Welch, for the defendant. 

Bartlett & Crowninshield, for the plaintiff 

Houssarp, J. From the facts statéd, we have no doubt that 
the mortgage was fraudulent as to creditors. It appears to 
have been made with the double purpose of securing, through 
the defendant, a bond fide debt due from the mortgagor to a 
Mrs. Pickering, and of preventing creditors from attaching the 
property. Such a purpose taints the conveyance, (2 Pick. 137, 
138,) and if the goods had been in the hands of the defendant 
at the time of commencing the action, there is no question but 
what it could have been successfully maintained. As between 
the parties the transfer was valid, but it might be avoided: by 
creditors. Prior, however, to the present suit, the defend- 
ant had converted the goods into money, by a sale to bond fide 
purchasers, and had paid the amount to Mrs. Pickering, a bond 
fide creditor; the proceeds not exceeding her demand. 

The learned judge who tried the case, after stating the prin- 
ciples of the law respecting conveyances fraudulent as agamst 
creditors, further instructed the jury that “if the mortgage was 
found by the jury to be void on the ground before stated,” that 
is, of being fraudulent as to creditors, “the defendant was not 
discharged from his liability by payment of the proceeds of the 
mortgage to Mrs. Pickering, or to Shaw for her benefit, in pur- 
suance and execution of the contract; but if the parties re- 
scinded the contract, and the defendant thereupon paid the 
proceeds to Shaw for his own use, before notice of any proceed- 


ings by Shaw under the insolvent act, then the defendant was 
discharged from any liability in this suit.” It is also argued by | 
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the counsel for the plaintiff, that though the defendant paid 
Mrs. Pickering out of the proceeds of the mortgaged property, 
she had no interest or property in the goods, and that it was 
his own debt he was paying to her; that it was no part of the 
original agreement, that he should pay her out of this par- 
ticular fund; and that, as he used the mortgaged property as 
his own, selling it before the time when the mortgaged note fell 
due, he is accountable for the proceeds in this action. 

But we cannot concur in these conclusions. If Mrs. Picker- 
ing had been knowing to the fraudulent agreement, and con- 
senting to it, a payment to her would not have purged the fraud, 
or have discharged the defendant. But she was an innocent 
party and a bond fide creditor, who might herself, if there had 
been no assignee of the estate of Shaw, have defeated the con- 
veyance by an attachment of the goods to secure her own debt. 
A payment to her cannot then be held void as against creditors, 
she being herself a creditor, and standing in the same situation 
as a purchaser without notice. It does not, in our judgment, 
affect the case, that the defendant had given, or agreed to give, 
his note to Mrs. Pickering ; for it is evident from the facts, that 
it was not received by her, if received at all, in payment of the 
debt due to her from Shaw, and the sum actually paid to her 
was the proceeds of the goods, and was in discharge of the debt 
of Shaw. 

We cannot distinguish this case in principle from those of 
Thomas v. Goodwin, 12 Mass. 140, and Hutchins v. Sprague, 
4 N. Hamp. 469. In those cases, the conveyances to the 
respective trustees of the several defendants were fraudulent as 
against creditors ; yet the trustees, having paid the proceeds of 
the goods assigned to them to bond fide creditors of the princi- 
pal debtor, were discharged, on the ground that there remained — 
‘nothing in their hands that could be subjected to a judgment 
In the case of Hutchins v. Sprague, the court say, ‘ however 
fraudulent the contract, under which the-goods went into the 
hands of the trustee, might have been, if, before the service of 
the process, he had repented of the fraudulent purpose and 
restored the goods to the principal, it is clear he would have 
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been entitled to be discharged in this case. And we see no 
reason why a bond fide payment of debts, due from the princi- 
pal, to the full value of the goods, or even an actual and bond 
fide assuming to pay such debts to that value, should not be 
deemed equivalent, in this case, to a restoration of the goods.” 
And we are of opinion that the payment of the debt toa bond 
fide creditor of the mortgagor, without notice, from the proceeds 
of the mortgaged goods, was equivalent to a rescinding of the 
contract and a restoration of the goods, or their proceeds, to 
Shaw for his own use; and that the previous agreement of the 
defendant with Shaw does not furnish a legal cause for charg- 
ing him in this action. And with this agrees the decision in 
the case of Oriental Bank v. Haskins, 3 Met. 332. 

It has been attempted by the counsel to distinguish Thomas 
v. Goodwin and Hutchins v. Sprague from the case at bar, on 
the ground that they were suits against trustees, and turned on 
the state of facts as they existed at the time of the service of 
the writs. It is true that the cases did thus turn; but the same 
is true in the present case. As the trustees in those actions 
had no goods or effects of the principal in their hands, at the 
time of the service on them, so here the defendant had neither 
goods nor money, the property of the insolvent, in his hands 
at the commencement of the suit; the payment to a bona fide 
creditor having discharged him from liability to other creditors. 
And if, instead of a suit under the insolvent act, no process had 
issued against the insolvent, and a creditor had sued him, and 
summoned the defendant as his trustee, and the facts as they 
now appear had been stated in his answer, he would, under the 
authority of the cases cited, have been entitled to be discharged 
The fact, that the plaintiff is an assignee under the insolvent act, 
and not a creditor of Shaw, does not vary the matter. He has 
no greater rights in this case than a creditor would have had, 
if there had been no process under the statute. 

Verdict set aside, and a new trial ordered at the bar of this 
court. 
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NatruHanteL Stevens vs. Jarrus B. Lincoun. 


Neither the giving of a negotiable note, in settlement of an account which contains 
a charge for unlawful interest, nor the giving of a memorandum check, in settle- 
ment of the note, is such a payment of unlawful interest as will enable the party 
giving the note and check to recover back three fold the amount of interest paid, 
in an action on the Rev, Sts. c. 35, § 3. 

Where the maker of a usurious note takes it up, by paying part of the amount 
thereof in money, and by giving a memorandum check to the payee for the 
balance, without any specific appropriation of the money paid, the payee is not 
liable in an action on the Rev. Sts. c. 35, §3, if the check be not paid. 

In an action on the Rey. Sts. c. 35, § 3, brought by the assignee of an insolvent 
debtor, to recover back three fold the amount of interest paid, an averment that 
unlawful interest was paid to the defendant by such debtor is not supported by proof 
that the assignee himself paid the defendant a dividend on a usurious claim against 
such debtor’s estate. , 


Tus was an action of debt, commenced on the 4th of March 
1842, by the assignee of Perley & Bernice S. Hale, insolvent 
debtors, to recover back three fold the amount of interest paid 
by them to the defendant; it being alleged that they had paid 

to him a greater rate of interest than is allowed by law. 
‘The declaration alleged, that before the application of the said 
Hales for the benefit of the insolvent law, to wit, on the 4th of 
March 1840, they paid to the defendant, and that the defendant 
received of the said Hales, $260-49, as usurious interest on the 
sum of $1153-09 from the 23d of November 1839 to the Ist 
of January 1840, and on the sum of $1589-57, from the 6th 
of December 1839 to the ist of January 1840. 

_ At the trial before Wilde, J.it was proved that the said Hales 
applied for the benefit of the insolvent law, (St. 1838, c. 163,) 
on the 29th of December 1840, and that the plaintiff was duly 
appointed their assignee on the 12th of January 1841. 

The plaintiff, to support the allegations in his declaration, 
gave in evidence an account settled between the defendant and 
the said Hales on the Ist of January 1840, in which was the 
following charge: ‘To exchange on note unpaid November 
23d 1839, $ 1153-09 — December 6th, $ 1589-55 — 94 per cent. 
$260°49.” The amount stated to be due to the defendant, 
by this account, on the Ist of January 1840, was $1958-91, 
and was settled by a note of the said Hales for that sum, paya- 
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ble to the defendant or order in sixty days from said Ist of 
January ; and the defendant wrote and signed, at the foot of the 
account, “received payment by note at two months.” This 
note fell due on the 4th of March 1840, and was produced by 
the plaintiff, in order to show that it was paid at maturity. - 

The defendant requested the judge to instruct the jury, that 
the payment of the charges for exchange was made, if at all, by 
the giving of the said note on the Ist of January 1840, and not 
by the payment of said note at its maturity; and that the evi- 
dence did not show a payment of any usurious Interest within 
two years next before the commencement of this action. - But the 
judge ruled, that the alleged usurious interest was not paid until 
payment was made of the note in which it was included ; and 
that this evidence, if not controlled, proved a payment of such 
interest within said two years. 

The defendant then introduced evidence that said note of 
$1958-91 was paid at maturity, by a memorandum check for 
$500, and .$1458-91 in money; that this check was carried 
into and made an item of a subsequent account settled between 
the defendant and the said Hales on the Ist of August 1840 ; 
that this last mentioned account resulted in a balance of 
$ 1536-76 in favor of the defendant, and that, for this sum, he 
received a memorandum check of the said Hales; that this last 
mentioned check was unpaid, and was held by the defendant at 
the time of the insolvency of the said Hales, and made an item 
of his accounts against them, upon which he had received from 
the plaintiff, as their assignee, 35 per cent., prior to the com- 
mencement of this action. 

Upon this evidence, the defendant contended he had never 
received said sum of $260-49, charged, as aforesaid, as exchange 
upon two notes unpaid, and that, in respect thereof, this action 
could not be maintained ;, and he requested the judge so to 
instruct the jury. But the judge instructed the jury, that said 
evidence, if believed, proved a payment of said sum to the de- 
fendant, by the said Hales, on the 4th of March 1840; and 
that if said charge of exchange was a cover for usury, the plain- 
tiff was entitled to a verdict. 
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The jury found a verdict for the plaintiff, and the defendant 
excepted to the rulings and instructions of the judge. 

W. D. Sohier § Welch, for the defendant. If the giving of 
the note of $1958-91 was a payment of the account, the action 
was not brought within two years, and therefore cannot be 
maintained. Rev. Sts. c. 35,$3. That this was a payment, 
see Thacher v. Dinsmore, 5 Mass. 299. Musgrove v. Gibbs, 
1 Dall. 216. If this was not a payment, there was no payment 
of interest by the Hales afterwards. ‘The memorandum check 
was not payment of the balance of the note, if the note was not 
payment of the account; and the Hales had a right to have the 
$1458-91 appropriated to the principal which was legally due. 
Wright v. Laing, 3 Barn. & Cres. 165, and 4 Dowl. & 

Ryl. 783. 

If payment of the dividend of 35 per cent. was a payment 
of the usurious interest, or any portion of it, it was not received 
of the Hales, nor received on the 4th of March 1840, as is 
averred in the declaration; and the plaintiff cannot recover, 
unless he proves his charge as he has made it. 

J. P. Rogers, for the plaintiff. The giving of the note was 
not a payment of the account, but merely a promise to pay it. 
Thomes v. Cleaves; 7 Mass. 361. Stimpson v. Warren, 15 Mass. 
460. Greenwood v. Curtis, 4 Mass. 93. By payment, in the 
cases cited for the defendant from 5 Mass. and | Dall. is meant 

a discharge, or extinguishment of the claim; and so it is there 
explained. 

The memorandum check has been paid by the plaintiff, 
as assignee of the Hales, which has the same legal effect as 
a payment by them in person. Payment of a dividend of 
35 per cent. on a usurious check, is as much a payment 
as if the whole were paid. See Cuthbert v. Haley, 8 T. 
R. 390. , 

Huszarp, J. It is found, by the verdict of the jury, that the 
charge of $260°49, exchange on note unpaid, in the account 
between the defendant and P. & B.S. Hale, was a cover for 
usury for the forbearance of the notes there mentioned ; or 
that it was not a regular allowance of exchange in the course of 
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business ; and the question is, whether this usury has been 
paid to the defendant, as alleged in the declaration. 
This sum of exchange constituted one of the items of the 


account, to settle which the note of $1958°91, bearing date. 


January Ist 1840, was given; and it is contended by the de- 
fendant, that the giving of this note was a payment of the 
account, and consequently that the usury was paid more than 
two years before the commencement of the suit. But this was 
no payment of the usury. It was the mere promise to pay it ; 
and though the items of account were merged in the note, the 
usury was neither purged nor paid. This note was taken up 
on the 4th of March 1840, by the payment of $1458°91 in 
money, and by a memorandum check of $500, and the plain- 
tiff assumes that this was a payment of the note ; and he relies 
upon it to prove the receipt of the usury. If this was a pay- 
ment of the usury, it would admit of very serious question 
whether the action was brought within the time limited by the 
statute. But we are of opinion that the memorandum check 
was not a payment of the balance due on the note. It was a 
mere substitution of another promise. A memorandum check 
is merely primd facie proof that the drawer owes the holder, 
and is open to explanation, and may be controlled by evidence, 
like a receipt. 

In regard to the payment of the $1458-91, whether this was 
a payment of the usurious interest or a part of it, we are of opin- 
ion, that while the usurious interest is unpaid, there remains the 
locus penitentie; that the party may relinquish it, and recover 
for the balance of his debt —the contract not being rendered 


void by the statute. And in the absence of proof as to any 


appropriation of a partial payment, the law will apply a pay- 
ment to the valid demand rather than to the illegal one ; and the 
balance which remains unpaid, if it exceeds the usury agreed to 
be paid, includes the usury ; so that, on the one side, the debtor 
shall not recover back any part of that which he honestly owed, 
by the allegation, on his part, that the payment made by him 
was the payment of the usury; nor, on the other hand, will the 
law permit the creditor to secure to himself the avails of his 


—_ —— — | 


MARCH TERM 1844, 529 


Lincoln v. Stevens. 


illegal contract, and when he sues for the balance due on the 
contract, to aver that the usurious interest was contained in the 
previous payment, and that the residue is justly due. This 
view of the law, we think, is fully sustained in the case of 
Wright v. Laing, 3 Barn. & Cres. 165. That was an action 
to recover the penalty upon a usurious transaction, in which 
the creditor had sold goods to the debtor and had also lent him 
money on usury, and in a settlement took three bills for the 
whole amount, in which the usury was included. The court held, 
that where a payment was made without any special appropri- 
ation at the time, the law would appropriate the payment 
towards the extinguishment of the legal demand, because the 
lender might repent of the illegal bargain and refuse to receive 
the usury ; that space should be given for repentance ; and that 
he should not be treated as having completed the offence, 
without full proof that he had not only agreed to receive, but 
had actually received, the usurious interest. In this action, 
whether the debtor or his assignee is plaintiff, the burden is on 
him to prove the receipt of the usury, and where no appropria- 
tion of a partial payment is made, the law will not presume it 
was on account or in fulfilment of the usurious bargain. 

In regard to the payment of the 35 per cent., if it was a pay- 
ment to the defendant by the plaintiff, as assignee of the Hales, 
of a dividend on their debt to the defendant, we think it does 
not prove the averment, in the declaration, of a payment of 
usury by the Hales, but that the variance is a fatal one. 

Verdict set aside, and a new trial granted. 


Jarrus B. Lincoztn vs. Natruantet Stevens. 


.n an action against the indorser of a note by an indorsee who received it of the maker, 
the burden of proof, as to facts set up in avoidance of the note, is on the defendant, 
although he was apprised, when he received the note, that the defendant indorsed 
it merely for the maker’s accommodation. " 


Assumpsir on a promissory note for $2000, dated August Ist 
1840, made by the firm of P. & B.S. Hale, payable to the de 
VOL. VII. A5 
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fendant or order in six months, and by him indorsed. The'only 
defence made by the defendant was, that P. Hale, one of said 
firm, obtained the defendant’s indorsement, as accommodation 
merely, and upona representation that said firm wished and in- 
tended to obtain a discount of the note at a bank, for the purpose 
of procuring funds to purchase wheat for the supply of the’ mill 
of the firm at Lowell; that having thus procured the defendant’s 
indorsement mala fide, said P. Hale, within a few days after the 
date of the note, gave it to the plaintiff on account of a preéxisting 
debt. The judge before whom the trial was had instructed the 
jury, that as the defendant had admitted his indorsement, and 
due notice of non-payment by the makers, and demand on him 
for payment, the burden of sustaining the defence was upon 
him, and that if he failed to prove the facts alleged by him, as 
the ground of his defence, or left the jury under a reasonable 
doubt of their truth, the plaintiff should have a verdict. A ver- 
dict was returned for the plaintiff, and the defendant filed 
exceptions to said instructions. 

J. P. Rogers, for the defendant, 

W. D. Sohier, for the plaintiff. 

Dewey, J. I do not know that the counsel for the defendant 
would contend against the ruling, any further than that, in the 
present case, upon its peculiar circumstances, the burden was 
not on the defendant to establish the facts relied on in his de- 
fence. ‘Those circumstances are, that one of the makers of the 
note had the same in his own possession at the time of the 
transfer to the plaintiff, although then indorsed by the defend- 
ant, the payee of the same; and that this fact of the possession 
of the note by one of the makers, after the same was indorsed, 
must necessarily have apprised the plaintiff, when he took it, 
that he was taking an accommodation note. Assuming this to 
be so, we do not perceive that it would affect the rights of the 
party holding the note as indorsee, in the matter of burden of 
proof as to the facts set up in avoidance of the note. Because 
it was an accommodation note, it was not therefore primd facie 
a note fraudulently put in circulation; nor does that fact in- 
dicate that the maker is acting mala fide in transferring it. 
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This, to a great extent, is the usual course of business, where the 
maker would raise money upon his own note secured by an in- 
dorser. ‘This fact, therefore, indicates nothing unusual, nor was 
it calculated to excite the attention of the indorsee ; nor can 


it affect his legal rights. 
Judgment on the verdict 


Grorce W. Foster vs. Tristram B. Mackay. 


It is not a universal and inflexible rule, that a plaintiff must himself make oath to the 
loss ofa paper of which he is presumed to have the custody, and of diligent search 
for it, before he can introduce secondary evidence of its contents. 

A. accepted a draft drawn on him by two partners, and they procured from a bank a 
discount of the acceptance, by presenting a copy thereof, which the officers of the 
bank supposed to be the original: The partners soon after failed, and assigned to 
the bank al] their dues, demands, &c., and delivered to the bank a trunk of papers ; but 
the acceptance was not among them: One of the partners was soon after committed 
to the state prison, where he died unmarried in about three years, leaving no papers 
there ; and no administration was taken on his estate: The other partner, soon after 
the failure of the firm, absconded, Jeaving his wife, and went to New York, where 
he resided three or four years, and then went to parts unknown, and was never again 
heard of: In about five years and a half after the acceptance was payable, the bank 
commenced an action against A., in the name of the surviving partner, to recover the 
amount of the acceptance ; and, in order to introduce secondary evidence of the con- 
tents thereof, first gave evidence that inquiry had been made of the near relations of 
the partners, who said that the original was not and never had been in their posses- 
sion ; that it was not among the papers of the firm which were left by the surviv- 
ing partner with his wife and with his attorney; but that there was, among the 
papers so left, the account of sales, signed by A., for the balance of which the ac- 
ceptance was given, as was noted on the margin of said account. Held, that this 
evidence was sufficient to warrant the introduction of secondary evidence of the 
acceptance. 

Exceptions lie to the rejection of secondary evidence, after the introduction of pre. 
liminary evidence sufficient to warrant its admission. 


Assumpsit, by the surviving partner of the firm of M. B. & 
G. W. Foster, on an alleged acceptance by the defendant of a 
draft drawn on him, by said firm, for the sum of $807-93, dated 
March 12th 1835, and payable to their own order in six months. 
_ The action was brought for the benefit of the Mechanics Bank, 
at Concord, New Hampshire, claiming the amount of the draft, 
under an assignment thereof by the drawers. 

At the trial in the court of common pleas, the draft was not 
produced ; but it was proved or admitted, that the defendant 
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had given such an acceptance as was set forth in the plaintiffs 
declaration; and that it had never been presented to him 
for payment. 

It also appeared that said firm failed in the spring of 1835, 
and that, about a month before their failure, they presented to 
said bank, for discount, a paper purporting to be said acceptance 
which was only a true copy of it; and that the bank discounted 
it, as and fora genuine acceptance. It did not appear whether 
the Fosters expressly asserted it to be genuine, at that time. 

At the time of the failure of said firm, M. B. Foster, in the 
pame of both, assigned to the president, directors, and company 
of said bank, “all and singular the debts, dues, demands, book 
accounts and notes due and to become due to said firm,” and 
appointed said president, &c. “in their name to ask, demand, sue 
for and recover, receive, acquit, release and discharge, any of 
said debts, dues, demands, claims or sums of money hereby as- 
signed ; or to prosecute, recover, release and discharge the same, 
in the name of said firm, to and for the use and benefit of said 
president, directors,” &c. Soon after this assignment, G. W. 
Foster delivered to said bank a trunk containing papers, which 
he said were all the papers belonging to the firm, except some in 
the possession of M. B. Foster; and the bank took from said 
trunk all the papers that appeared to be of any value. 

It appeared that the bank presented the said copy to the de- 
fendant at the maturity of the draft, and that he refused to pay, 
denying its genuineness, but offering to pay the genuine one 
whenever it should be presented: That both the Fosters, when 
informed that the defendant denied that the paper was genuine, 
repeatedly declared to the cashier of the bank that it was the 
genuine one ; and that M. B. Foster declared, that if it was not 
the genuine one, a copy had been presented for discount by mis- 
take merely, and that the original must have been destroyed ; 
and that he, and not G. W. Foster, had had the custody of the 
papers of the firm: That the bank did nothing more respecting 
the acceptance, except to make inquiries (how often, or when, 
did not appear) for the original, until the autumn of 1841, when 
said copy was sent to Boston, and this suit commenced. 
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It was shown that M. B. Foster was committed to the Massa- 
chusetts state prison on the 19th of September 1835, for the 
term of four years, for forgery, and died in said prison on the 
5th of August 1838, leaving no papers there ; that he was not 
married, and that no administration was taken on his estate: 
That G. W. Foster (who was a brother of said M. B. Foster) 
absconded in the year 1835, and went to New York, where he 
resided four years, and then left that place; and that nothing 
further could be found or heard of him, except that his relations 
said they supposed he had gone to Texas. It did not appear at 
what time the bank first knew of his residence in New York. 
But it appeared that bis relations were a mother and two broth- 
ers, who resided in New York, a wife, who resided in Boscawen, 
(N. H.) an aunt and two cousins, in Canterbury, (N. H.) two 
uncles, an aunt and several cousins, in Sanbornton, (N. H.) and 
an aunt and second cousin, in Concord, where said bank is situ- 
ated: ‘That said second cousin had some papers of said Fosters 
in his possession, and said he supposed he had all, except some 
in the hands of A. K. Foster, one of their brothers in New 
York: That the wife of G. W. Foster had in her ,possession a 
large quantity of papers relating to the business of said firm, 
from its commencement to its close,and among them the account 
of sales, signed by Mackay, the defendant, for the balance of 
which said acceptance was given, as is noted on the margin of 
said account, and dated March 20th 1835: That these papers 
were given to her by her husband, on his leaving the country, and 
that he told her they were all the papers of the firm, and directed 
her not to deliver them to any one but by the orders of his attor- 
ney, C. Minot, Esq. of Haverhill: That M. B. Foster previously 
delivered to her husband all the papers in his possession, and that 
she supposed she had all the papers, except those in the hands 
of said second cousin, said Minot,and the bank. And it ap- 
peared that said acceptance was not among any of these papers. 

It further appeared that the aforesaid A. K. Foster of New 
York, on being inquired of by an agent of the bank, in Septem 
ber 1842, whether he had in his possession such a draft as that 
in question, said that neither he, nor his mother, nor his broth- 
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er, who all lived in the same house, had any papers of said firm or 
of either partner. And nothing appeared, except as above, in- 
dicating that any of said other relations had or had not any papers 
of the firm in their possession. 

The plaintiff, after introducing testimony to the foregoing 
facts, moved for leave to introduce secondary evidence of the 
acceptance ; which motion the presiding judge refused to grant. 
A verdict was thereupon taken for the defendant, and exceptions 
were alleged by the plaintiff. 

Bartlett & G. Minot, for the plaintiff. The reason of the rule, 
which requires an original paper to be produced, is, that its non- 
production raises a presumption that it would not support the 
claim or the defendant’s defence. Greenl. on Ev. $ 82. The 
removal of this presumption renders the rule inapplicable. Gen 
erally the oath of the party to the suit, who relies on the paper, 
that it is lost, and that diligent search has been made for it, 
seems to have been required. But this is not an inflexible rule. 
The present case differs from all “preceding ones of a like na- 
ture; the suit being necessarily brought by an assignee, in the 
name of an assignor who has absconded and left the country. 
Proof has been made that the acceptance once existed ; no proot 
of its transfer has been offered ; and the presumption, from lapse 
of time and the absence of all other claims, is, that no other 
claimant exists. Story on Bills,$ 201. All the proper sources of 
inquiry have been resorted to, without success, and every thing is 
shown which is required as prerequisite to the admission of second- 
ary evidence, except the affidavit of the nominal plaintiff, which 
it is impossible to procure. Under these circumstances, the evi- 
dence which was rejected ought to have been admitted. Green. 
on Ev. $ 558. Davis v. Spooner, 3 Pick. 287. Taunton Bank 
v. Richardson, 5 Pick. 441. Parkins v. Cobbet, 1 Car: & P 
283. Minor v. Tillotson, 7 Pet.99. Page v. Page, 15 Pick 
368. Kensington v. Inglis, 8 East, 273. M’Gahey v. Alston, 
and Minshall v. Lloyd; 2 Mees. & Welsb. 206, 450. Rez v. 
Inhabitants of Stourbridge, 8 Barn. & Cres. 96. 

It was necessary that inquiry should be made of M. B. Foster ; 
and what he said was admissible, as part of the res geste. The 
King v. Inhabitants of Morton, 4 M. & S., 48. 
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In the following cases, secondary evidence was admitted with- 
out the affidavit of the party to the record: Poignard v. Smith, 
8 Pick. 272. Meyer v. Barker, 6 Binn. 228. Jackson v. Neely, 
10 Johns. 374. Doe v. Winn, 5 Pet. 233. Brewster v. Sew- 
ell, 3 Barn. & Ald. 296. 

The question before the court of common pleas was one of 
law on the evidence adduced, and not a matter of discretion in 
the judge. It was a proper case, therefore, for alleging 
exceptions. 

Fletcher & Sewall, for the defendant. The bank stands on 
the same ground as the assignors, and must prove the claim in 
the same manner as if G. W. Foster were the party in interest. 
He was the proper party to have possession of the acceptance, 
and his affidavit of loss and search is the best and only admissi- 
ble evidence thereof. De Haven v. Henderson, 1 Dall. 424. 3 
Phil. Ev. (4th Amer. ed.) 1218, 1232, and cases there collected. 
In Blanton v. Miller, 1 Hayw. 4, it was ruled that “‘ where the 
party hath lost his deed, or is:out of possession thereof, he him- 
self, and no other person for him, must make oath of the loss, 
before he shall be permitted to read a copy; and so the plaintiff 
was called, though it was urged to the court that he’was in a 
foreign country.” 

But if other evidence of the loss and search were admissi- 
ble, that which was offered was not sufficient to let in secondary 
_proof of the acceptance. See 5 Pick. 442, 443. 1 Phil. Ev. 
(4th Amer. ed.) 456. 3 ib. ube sup. Wilcox v. Ray, 1 Hayw. 
410. Blade v. Noland, 12 Wend.173. Much of that evidence 
was mere hearsay, and not to be regarded. It does not appear 
that the Fosters, or one of them, had not the possession of the 
paper; nor that it was not transferred by them before the copy 
was discounted, so that nothing passed by the assignment; nor 
that their mother, and one of their brothers, were ever inquired 
of as to the paper. 

The case is not open to this court, on exceptions. The ques- 
tion in the court of common pleas was not one of law, but of the 
sufficiency of the evidence. 

Huszarp, J The draft not being produced on the trial, the 
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question is, whether the evidence, that was offered to show a 
bond fide and diligent search for it, is sufficient te authorize the 
admission of secondary evidence to sustain the action. ‘That 
the search has been bond fide cannot well be called in question ; 
because it has been made by the bank who allege a lawful claim 
and title to it, and the party liable to pay is agreed to be of am- 
ple property. What then is the evidence of a diligent search ? 
The draft bore date March 12th 1835. It was drawn by M. B. 
& G. W. Foster, who were then copartners, was payable to 
their own order, and was accepted by the defendant. We may 
well infer, therefore, that it was once in the possession of the 
drawers. Before the draft fell due,a paper purporting to be the 
acceptance was offered to the bank for discount, which was in 
fact only a copy of it ; but the discount was made for the account 
of the Fosters. 

The history of the drawers is short. They appear to have 
failed in business in the spring of 1835, and shortly after the dis- 
count was obtained. In September 1835, M. B. Foster was 
committed to the state prison for forgery, where he remained till 
his death, which took place in August 1838. During the year 
1835, G. W. Foster absconded and went to New York, and lived 
there three or four years ; after which nothing further is known of 
him. M. B. Foster died unmarried ; there has been no admin- 
istration on his estate ; and he left no papers in the state prison. 
Shortly after the failure of the firm, G. W. Foster delivered a 
trunk of papers to the bank, which he said contained all the pa 
pers belonging to the firm, except some that were in the posses- 
sion of M. B. Foster. Inquiry for papers was made of the rela 
tives, and, among them, of the wife of G. W. Foster. She gave 
up what papers she had, which she said her husband gave her 
on leaving the country, saying they were all his papers. Among 
these was the account of sales signed by the defendant Mackay, 
for the balance of which the acceptance was given. 

On the review of the endeavors of the party in interest to pro 
cure the original acceptance, or to ascertain what became of it, 
we think reasonable diligence has been shown, and that the in- 
quiries have been pressed in the proper quarters. The sources of 
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inquiry appear to be exhausted. ‘The existence of the paper, 
at a former period, was proved or admitted. There was no evi- 
dence of its indorsement or delivery to any other person; and 
there has been a lapse of eight years without any claim by third 
persons for payment. Greenl. on Ev. $ 558. 

It is said, however, that the affidavit of the plaintiff is not pro- 
duced ; and it is argued that it is an inflexible rule that the 
plaintiffs affidavit must be offered in the case. But we are of 
opinion, that while it is a general rule that the affidavit of the 
plaintiff must be produced, where a paper is alleged to be lost, of 
which he must be presumed to be in custody, before secondary 
evidence of its contents can be admitted, yet that the rule is not 
inflexible. And in a case like the present, where the nomi- 
nal party to the record is not the party actually seeking to re- 
cover ; and the party interested has used due diligence to find 
the plaintiff, and produces proof that he has absconded, and has 
gone from the Commonwealth, and to parts unknown, we are of 
opinion that the party in interest has done, in this respect, all 
that can be reasonably required of him, and that the production 
of the affidavit of the absent party to the record may be dispensed 
with. 

It is suggested that the party to the record desizgnedly de- 
stroyed the acceptance, and therefore the secondary evidence 
cannot be admitted ; but there is no proof to sustain the sugges- 
tion. It rests in suspicion ; and if there were grounds for such 
belief, still, unless done before the bank acquired their title, 
whether under the assignment or by the discount of the copy of 
the draft, the destruction of it would not be sufficient to exclude 
the evidence. 

It is also argued that exceptions, in a case like the present, 
will not lie to the ruling of the judge ; thatit was merely a ques- 
tion as to the sufficiency of the evidence, and not a question of 
law for the consideration of the court. But we are of opinion 
that the admission or rejection of evidence does not rest in the 
mere discretion of the judge who tries the case, but upon rules 
and principles of law, framed and adapted to promote justice be- 
tween parties in difference ; and that where a judge errs ir the 
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admission of testimony not admissible by the rules of law, or re- 
jects testimony which ought to have been admitted, such error is 
ground of exception, though he himself, and not the jury, may 
be called upon in the first instance to weigh the evidence. ‘The 
judge is to consider the preliminary evidence, and he is of course 
to decide whether it is credible or not ; and his decision as to its 
credibility, like that of a jury, is conclusive. But in his decision 
as to its admission, he must be governed by the rules of law. 
If it were not so, it would be difficult to see how questions of a 
character similar to the present could have been presented for 
adjudication, and upon which legal rules have been framed. 

Upon a view of all the facts, we are of opinion that the learned 
judge erred in rejecting the secondary evidence, and the excep- 
tions are sustained. The verdict is set aside, and a trial is to be 
had at the bar of this court. 


—— 


Bensamin A. Goutp vs. Apram Ricu, Administrator. 


G., the owner of a vessel bound from Boston to India, procured a letter of credit 
from W. & Co. of London, authorizing R., the master of the vessel, to value on 
them, at six months’ sight, for any sum not exceeding £5000 in all; and in case 
of any accident to R., by which he might be prevented from using the credit, 
authorizing P., S. & Co. of Batavia, or R. & Co. of Canton, to use the letter of 
credit for account of G.; G. gave this letter and a quantity of specie to R., with 
instructions to proceed to Batavia, call on P., S, & Co.,, and, if practicable, load 
with coffee and return direct to Boston; but if he could not there load for home 
then to take there a cargo of rice, &c., proceed to Lintin, leave the vessel there 
go up to Canton, consult R. & Co., and if he could load with teas prudently, the 
to put all G.’s funds into the hands of R & Co., take the vessel to Wampoa, an : 
sell the rice: R. proceeded to Batavia, and finding the price of coffee too higts 
to load therewith for home, he purchased rice, &c. through the houses of P., S. & 
Co. at Batavia, and D. & Co. at Samarang, and paid therefor in six bills, drawn 
by him on W. & Co. under the letter of credit, amounting in the whole to 
£3601 2 10: R. then proceeded to Lintin, conferred with R. & Co., deter- 
mined to load with teas, &c., sold the rice, and put the proceeds of the sale, 
and the specie and letter of credit furnished by G., into the hands of R. & Co., 
who furnished a return cargo of.teas, &c.: No accident happened to R., to pre- 
vent him from using the credit on W. & Co.: On the letter of credit, when 
put into the hands of R. & Co., there was an indorsement made by R., purporting 
to state the amount of the several bills that he had drawn thereon at Batavia; 
but one bill so drawn, to the amount of £1000, was by mistake omitted to be 
indorsed, so that the apparent balance on the letter was £1000 more than the 
real balance: R. & Co. thereupon drew on W. & Co. for the apparent balance 
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and furnished teas, &c. for G. to the amount so drawn for, in addition to the amount 
of G.’s specie, &c.: All the bills so drawn were accepted and paid by W. & 
Co.: ‘The cargo arrived at Boston, and was received by G., who gave notice 
to R. of the overdraft as soon as it was discovered, and R. insisted that the 
mistake was made by R. & Co., and not by himself: G. thereupon disposed of 
all the teas in the same manner, and paid the aforesaid bills to W. & Co. 
There was a loss on the whole cargo; and after it was ascertained that the over- 
draft was the mistake of R., G. brought an action against R.’s administrator to 
recover the damages sustained by the mistake. Held, that the action was main- 
tainable, and that G. was entitled to recover the amount of actual loss sustained 
by him in consequence of R.’s mistake. 


Tuis was an action of assumpsit to recover a loss sustained 
by the plaintiff, as he alleged, in consequence of the negligence, 
error, Or misrepresentation of John Rich, the defendant’s intes- 
tate, while said John was master and supercargo of the plaintiff’s 
ship Arno, on a voyage from Boston to Batavia and Canton, 
and back, whereby an overdraft, and over investment of £1000 
sterling were made on the plaintiff’s account. 

At the trial before Wilde, J. it appeared that in August 1835, 
said John Rich, being master of the plaintiff’s said ship, was 
appointed and undertook to act as her supercargo, on said voy- 
age, and that the plaintiff, and other shippers, gave him instruc- 
tions, &c., the material parts of which are stated in the margin.* 


* Boston, August 22 1835. 

Captain John Rich. Dear Sir: As master and supercargo of the ship 
Arno, I wish you to make all haste to Batavia, and there to call on Messrs. 
Paine, Stricker & Co., and if practicable to load with coffee, agreeably to the 

; general instructions given by the shippers, and return direct to Boston as soon 
as possible,’ &c. “First of all I wish you to purchase for me five hundred 
piculs of government Banca tin, &c. But if you cannot load for home at 
Java, please take a cargo of the best white rice you can find, and proceed to 
Lintin. Leave your ship there, and go up to Canton, and confer with Messrs. 
Russell and Company, and if you can load with teas prudently, you will 
please to put all my funds into their hands.” ‘ Take the ship up to Wampoa, 
and sell the rice. On this you are to receive a commission, and not Messrs. 
Russell and Company, but they will nevertheless aid you in disposing of it, 
as they have done to Captain Cleaveland. My friends, Russell and Company, 
will send down some cassia in mats for you to take at Lintin, as you go up. 
Urge them to use all possible despatch in furnishing your cargo, but do not 
board at their house when in Canton, as they charged me $500 for Captain 
Henry’s board when there in the Timour.” “ But after conferring with Messrs. 
Russell and Company, should you find it impracticable or unsafe to load there, 
you can sell the rice at Lintin, and, as the last resort, go over to Manilla, 


540 SUFFOLK AND NANTUCKET. 


Gould v, Rich, Administrator. 


The plaintiff introduced the receipt of said Rich, dated August 
21st 1835, for the’ $15,000 in specie, and the letter of credit 
mentioned in the plaintiff ’s said instructions, said letter ‘“ to be 
negotiated in India, and the proceeds invested agreeably to the 
instructions, and the goods consigned to B. A. Gould, at Boston, 
per ship Arno.” 

It was in evidence, that upon the arrival of said ship at Bata- 
via, said supercargo found the prices too high there to load for 
home, and concluded to purchase the tin and rice, as directed 
by the plaintiff, and to go on to Lintin: That the purchases 
there were made through Paine, Stricker & Co. of Batavia, 


and take a cargo of sugar and hemp, &c. Please have my goods marked 
B. A. G. and consigned to me.” “I wish you to use bills for the purchase of 
tin and rice at Batavia, and should you go to Canton, perhaps you may be 
able to negotiate your exchange at Batavia, to greater advantage than you 
can at Canton. In this case, you will do so, and carry the specie. I have 
mentioned Manilla only as a last resort. You cannot invest more than about 
half your funds there,” &c. “ For funds, I’ send on my own account fifteen 
thousand dollars, (Mexican,) $15,000, in specie, and a credit for five thousand 
pounds sterling.” ‘ You are to receive a commission of two and a half per 
cent. on all investments made at Java or Manilla, and two per cent. on those 
made at Canton. But you are to charge your commission on the sale of your 
rice cargo, and not on the purchase. In addition to your commission, I agree 
to pay you mate’s wages, viz. thirty dollars per month, as master of the ship. 
Benjamin A. Gould.” 
Upon this letter said Rich made the following indorsement: “I acknowl- 
edge the above to be instructions for the present voyage to India, and prom- 
ise to conform to them, and I also agree to the terms and conditions therein 
set forth. Boston, 22 August 1835. John Rich.” 
‘¢ Boston, August 20 1835. 
Captain John Rich. Sir: As supercargo of the ship Arno, the under- 
signed, shippers by that vessel, wish you to proceed with all possible despatch 
to Batavia, and call on Messrs. Paine, Stricker & Co., and ascertain on what 
conditions a cargo of coffee can be obtained there,’ &c. ‘ You will please 
give to each of us a just proportion of different qualities, &c., and to ren- 
der to each of us a separate invoice and account, and to mark and consign 
our property as may be requested by us respectively,’ &c. ‘ But should you 
be unable to load at Java, you will please proceed to Canton, and call 
on Messrs. Russell and Company, and there learn the prospect of loading with 
teas.” “If you think, after advising with Messrs. Russell and Company, 
that it will answer to take a cargo of teas, you will please deliver our funds 
' to them, and they will furnish a cargo agreeably to our request, which we 
shall forward by you. But should you be of opinion, after conferring with 
those gentlemen, that it will not be prudent to load with teas, then you can 
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and Darndells & Co. of Samarang, and were paid for by the fol- 
lowing bills on Wiggin & Co., London, drawn by Captain John 
Rich, personally, payable to the aforesaid firms, or their order, 
under the aforesaid letter of credit, viz: 
At Batavia, No.1, -~ - - = «=» £1000 00 00 
i seylc ss, 2 Rt ue Rt er l007'11 6 
“ ot a b ss ° - 549 16 00 
nll : - 462-10 00 
MRT MS yas Iyrariey 27 5 5 


£3037 2 10 
Samarang, “ 6, - - - 564 00 00 


. £3601 2 10 
Whereupon there remained a balance on said credit, £1398 17 2, 
to be used and invested at Canton, which makes up the £5000 
authorized to be drawn. And the plaintiff contended, that it 
was the duty of the supercargo to keep a just and true account 
of the bills drawn by him on said letter of credit, and to see that 
the same, or some correct indorsement thereof, accompanied 
the letter of credit into the hands of any person who might by 


go to Manilla, &c. Thus we leave it with you to decide, after advising with 
our friends at different places, where to load for home. You will determine, 
at Canton, whether it is best to go to Manilla. We agree that you shall 
deduct two and a half per cent., if you load any where in India, except Canton, 


where the commission is two per cent., &c. 
B. A. Gould. 


Tho. Wigglesworth. 
J. P. Higginson, 
T. M. Thacher, 
Benj. Goddard, 
Nath. Goddard. 
Edmund Kimball.’ 

* Boston, August 19 1835. 

I hereby authorize Captain John Rich, of ship Arno, to value on Messrs. 
T. Wiggin and Company, London, at six months’ sight, at any place in India, for 
account of Benjamin A. Gould, Esquire, of Boston, for any sums, not exceed- 
ing, in all, five thousand pounds sterling. And I hereby engage, as the author- 
ized agent of Messrs. T. Wiggin and Company, that the bills of Captain 
Rich shall be duly honored when presented, if drawn within twelve months 
from this date. In case of any aecident to Captain’Rich, by which he may 
be prevented from using this credit, 1 hereby authorize either Messrs. Paine, 
Stricker and Company, of Batavia, or Messrs. Russell and Company, of Can- 
ton, to use the same, for account of Mr. Gould. 

Robert Hooper, Jr., Attorney for T. Wiggin and Company.” 


A6 
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him be intrusted therewith, or be by him requested to use the 
same, so that no overdraft should occur. 

Captain Rich proceeded with his cargo of rice to Lintin, 
(near the mouth of the Canton River, say sixty miles below the 
city,) and, leaving the ship there, went up to the city; and, 
after conferring with Messrs. Russell & Co., as directed, deter- 
mined to load there, and accordingly returned to his ship, and 
brought her, with the rice, to Wampoa, the usual place for 
loading, being about twelve miles below the city. The pro- 
ceeds of the rice, with the specie of the plaintiff, and his original 
letter of credit, were by him passed over to the house of Russell 
& Co., who furnished a*return cargo of teas, &c., for account 
of the plaintiff. 

J. C. Greene, one of the house of Russell & Co., who was 
released and made a competent witness, testified, that when the 
letter of credit was so passed over to Russell & Co., it bore the 
following indorsements, which were all the indorsements that 
appeared on said letter at the time of the trial: 

‘“ Batavia, December 17 1835. 

The undersigned have negotiated for account of the within 
letter of credit, in five sets of bills, two thousand and thirty 
seven pounds, two shillings and ten pence, sterling. ) 

Paine, Stricker & Co. By W. G. Reed.” 
“ Samarang, 30th December 1835. 

The undersigned have received on account of the within 
letter of credit, in three sets of bills, in favor of Messrs. Paine, 
Stricker & Co., at Batavia, five hundred and sixty four pounds. 

(£564.) Darndells & Co.” 

Said Greene also testified as follows: ‘The letter of credit 
passed under my personal observation at the time. It was 
delivered to me by Captain Rich, the supercargo; and, at the 
time of so delivering it, he made a calculation, in my presence, 
upon the back of the letter of credit, in pencil, of the amount 
which had been drawn for, and the amount which remained to 
be drawn for; and he represented to me that those amounts 
were as contained in that pencil memorandum, namely, the 
amount already drawn two thousand six hundred and one 
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pounds, two shillings and ten pence ; and the amount remain- 
ing to be drawn, two thousand three hundred and ninety eight 
pounds, seventeen shillings and two pence, which latter amount 
he directed us to draw for, and to invest. Our house drew, 
under the said letter of credit, for the whole amount which Cap- 
tain Rich represented to be the balance undrawn for. We 
drew by his directions, to pay for the homeward cargo purchased. 
The amount so drawn was invested in Chinese produce — [| think 
chiefly, if not wholly, in teas — and charged to account of B. A. 
Gould. It appears, from subsequent information, that we did 
draw for a larger amount than really remained to be drawn for. 
We did so because Captain Rich represented the amount we 
drew for to be the real balance remaining undrawn, and that it 
was needed for investment. According to mercantile usage, it 
was the duty of Captain Rich, the supercargo, to see to and 
keep the account of bills drawn on said letter of credit; and 
such overdraft, if any, was made by his means. When our 
house drew for the aforesatrd amount, we had no notice from said 
Rich, or from any one else, that any further sums had been drawn 
on said letter of credit than appeared by the aforesaid pencil 
memorandum. We had no reason whatever, from his state- 
ments, or otherwise, to believe that a draft for £1000 sterling 
had been made, December 16th 1835, at Batavia, on account of 
said letter of credit, or at any other time or place, or any other 
draft, so as to reduce the amount remaining to be drawn. The 
_ said supercargo employed my house, of Russell & Co., in Canton, 
to do the business of the said ship and her cargo. We followed 
his advice, or, more properly speaking, his orders. He had entire 
control of all the business, and every thing was done by his orders. 
The whole business of the ship was transacted by us, under 
the direction of Captain Rich, whether for account of B. A. 
Gould, or any other person. The investments were invoiced, 
marked, shipped, and consigned, agreeably to the instructions 
of Captain Rich. I do not recollect whether or not the funds 
of each shipper were invested separately. We had no instruc- 
tions whatever from B. A. Gould. Captain Rich acted as super- 
cargo of the ship Arno, and had the entire direction of her 
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business. Russell & Co. were mere agents, acting under his 
orders. His acts'were such as belong to the office of super- 
cargo.” 

The penciling upon said letter of credit mentioned above 
by Greene, was in the words and figures following: 

“ Benjamin A. Gould, Esq. 
Exchange for - - - - - - - £5000 00 00 
Drawn = 2 © © = je «= <) (260R ieee 
omitting the bill drawn at Batavia for £1000. 

The bills drawn by Russell & Co., and charged to the plain 
tiff in the accounts settled by Captain Rich with them, amount- 
ed to £2398 17 2, (or £1000 more than was authorized by 
the original letter of credit,) and were signed by Russell & Co. 
The others, drawn in Batavia and Samarang, were all signed 
personally by Captain Rich, payable to Paine, Stricker & Co. 
and Darndells & Co.; and all were duly accepted and honored 
by Wiggin & Co., and all the goods furnished for the plaintiff 
(including the avails of this overdraft: of £1000) were marked 
B. A. G. and consigned to the plaintiff, at Boston, in the man- 
ner pointed out in his letter of instructions, and there was no 
mark, or any way by which the investment of this excess could 
be separated from the avails of the rice, specie, and other funds 
of the plaintiff. ‘ 

Captain Rich, with the Arno and her cargo, arrived at Boston 
September 1836; and it was then evident, as testified by the 
plaintiff’s clerk, a loss must be sustained on the goods or teas 
so purchased. Captain Rich being, at the time of his return to 
Boston, out of health, went, as soon as he had landed his cargo, 
to visit his friends at Hallowell, Maine, leaving with the plain- 
tiff all the invoices and accounts of his voyage, as well the 
accounts of Russell & Co., and those of the merchants at Bata- 
via and Samarang, as his own. The plaintiff, being then busily 
engaged, did not then discover the overdraft and over invest- 
ment; but in the course of a few days, the same was ascer- 
_ tained, and, on the 14th of October 1836, the plaintiff forwarded 
to Captain Rich the following letter : 
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“‘ Boston, October 14 1836. 

Captain John Rich. Dear Sir: Your letter of the eleventh 
inst. is received. I am glad to perceive by it that you intend to 
visit Boston soon. I have, much to my surprise and regret, dis- 
covered by your account, and Messrs. Russell & Co., that the 
credit by the Arno, on my account, £5000 sterling, has been 
overdrawn by £1000, amounting, by your and their statements, 
to £6000, as follows: 


Bills drawn at Batavia, No. 
“cc 6c cc 


3. . - - £1000 00 00 
hae - “Phe 7 1S 
ach «“ “ 3, . - - - 549 16 00 
4, + - - . 162 10 00 
5, - . ~ =). eas) OD 


£3037 2 10 
s Samarang, “ 6, - PN Ok eee 594 00 00 


By Russell & Co., - £2088 17 2 £3601 2 10 
r. fe. ie - 310 00 00 2398 17 2 
£6000 00 00 
This is statement as per account rendered. Respectfully, 
B. A. Gould.” 
To this letter Captain Rich replied as follows: 
: ‘* Hallowell, October 18 1836. 
B. A. Gould, Esq. Dear Sir: Your favor of the four- 
teenth instant I have this morning received, and hasten to 
answer it. I am surprised that Messrs. Russell & Co. should 
have made such a mistake. ‘The bills which I drew in Batavia 
‘and Samarang, were registered upon the back of the letter of 
credit ; and, when I gave up the funds to Messrs. Russell & Co., 
IT gave them a statement of what [ had drawn for on your ac- 
count. I see by your letter that they drew for 17s. 2d., which 
would have been the balance of the odd shillings and pence of 
the remaining amount. I shall come to Boston during next 
week, if my health will permit of it. I have been quite ill the 
last three days, but am better again. 
Respectfully, | remain yours, . John Rich.” 
John M. Forbes, of the house of Russell & Co., having been 
made a competent witness by a release, testified that he was in 
Canton when the Arno arrived: That the Arno and other ships 
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lay at Wampoa, twelve miles from Canton, and that it took a 
day’s time to go to and come from the ship. ‘The witness pro- 
duced and identified the original letter of credit, and said it had 
never, within his knowledge, been out of the possession of the 
house or some member of the firm ; that he received it of Greene 
(one of the firm) at Canton, and brought it to Boston in March 
1837 ; and that when he received it, it had all the indorsements 
thereon which now appear. He also testified that it was custom- 
ary for his house in Canton to draw bills, on letters of credit, in 
the form in which they drew in this instance; that if Capt. Rich 
had drawn the bills, they might have been sold at a less price ; 
and that it was not the usual custom for the captain of a ship to 
draw in such cases. 

The defendant introduced testimony for the purpose of show- 
ing that it was the custom in Canton for the master of the ves- 
sel to draw bills in a case like the present. 

Forbes further testified, that soon after he arrived in Boston, 
(March 1837,) he had a conversation with the plaintiff, and af- 
terwards with the defendant, concerning the letter of credit, &c., 
and the defendant wished the original letter to be sent for, and 
said he should be satisfied, if that were produced. A copy, cer- 
tified by the consul, had been received, with which he was dis- 
satisfied. The witness understood from this conversation, that 
upon the production of the letter of credit, with Capt. Rich’s 
handwriting upon it, the defendant would be satisfied with the 
course taken by the plaintiff. Capt. Rich himself, in 1837, said 
he should be satisfied if the original letter of credit was conform- 
able to the consular certificate ; and both he and the defendant 
urged the witness to send to Canton for the original. : 

It was in evidence that all the bills drawn by Capt. Rich and 
by Russell & Co. were duly accepted, and paid by Wiggin & Co., 
and their acceptance notified to the plaintiff, who had large ac- 
counts with them, and remitted to them, from time to time, on 
general account, whereby he paid those bills, to the amount of 
£6000. 

The plaintiff, having taken charge of the whole of the Arno’s 
eargo that was bought for him, before he was aware of the over- 


MARCH TERM 1844. 547 


Gould v. Rich, Administrator. 


draft, caused the teas, &c. that were purchased with said over- 
draft to be sold, and credited the proceeds to Capt. Rich; and 
afterwards, but before the extent of the damage sustained by 
the plaintiff was ascertained, made up an account current, stat- 
ing acertain sum as the balance due from Capt. Rich on the 
31st of December 1838; said sum being the difference between 
the £1000 and the (supposed) proceeds of the teas, &c. pur- 
chased therewith. This account was not accepted by Capt. 
Rich. 

The plaintiff introduced the correspondence which is copied 
in the margin.* 


* « Richmond, Virginia, May 31 1837. 
Benjamin A. Gould, Esq. Dear Sir: I have today received your favor of 
May 5th, and contents noted. I feel satisfied with what you have done, and can 
only say, do as you think proper.” (Referring to certain teas of Rich’s which 
came in the Arno, and remained unsold, and which were left with the plaintiff, 
for sale.) ‘I leave this tomorrow, for the Springs, where I hope to be benefitted 
— there is much need of it. My health is not so good as when I last wrote you. 
The warm weather is too debilitating. I hope the mountain air will better agree 
with my complaint. Respectfully, your obedient servant, John Rich.” 
; ‘¢ Boston, November 7 1837. 
Captain John Rich. Dear Sir: Since 1 saw you, I have made no progress 
in the sales of your adventure per Arno, thinking the market for teas to be im- 
proving faster than the interest of goods unsold. I think we shall be paid for 
holding. I have never yet sold a pound of my young hyson, per Arno, and only 
one chop of souchong. I hope yet to obtain for your adventure a satisfactory 
price. Mr. 1. Coolidge, of the house of Russell & Co. Canton, has returned with- 
-In a few days to Boston. He confirms the statement in the consular certificate, 
respecting your memorandum of bills drawn on the credit of £5000 sterling ; but 
I have written to the house that you are not satisfied with the certificate copy 
of the letter of credit, as has Mr. A. Heard, I believe, also, und requesting them 
to send either the original, or an entire copy, by the consul, under his seal, which 
I think would be admitted as evidence in a court of law here. I am sure you 
do not wish me to abide the consequences of this mistake, after the severe and 
successive losses I have sustained on that and the subsequent voyages to Can- 
ton; for you voluntarily said, that if the mistake should prove to be yours, 
you would take the consequences ; but, presuming it to be the error of the house, 
their partner here, Mr. J. M. Forbes, consented to make up the deficiency, in 
case it should prove so. { B. A. Gould.” 
‘¢ Hallowell, November 12 1837. 
Benjamin A. Gould, Esq. Dear Sir: Your letter of the 7th instant I have 
received, and am happy to hear teas are looking up. I hope, before spring, you 
will make-sales of all { have in your hands, at a fair price. I am told, by my 
brother, you have something due me in your hands, Whatever it may be, please 
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Upon this evidence, the plaintiff, among other points, con- 
tended, Ist, that the defendant was liable on the original prom- 
ise and undertaking ; 2d, that the facts showed a valid subse- 
quent promise, by which he was bound; 3d, that the overdraft 
having been made by the request of Captain Rich, for the 
amount and in the manner by him directed, and Wiggin & Co, 
being thereby requested to charge the same to plaintiff’s account, 
and the same having been paid by plaintiff, in consequence of 
said supercargo’s express statements, the defendant was charge- 
able therefor; and 4th, that the actual amount of real damage 
sustained by the plaintiff was the true measure of damages, and 
that the ‘plaintiff was not estopped by the account rendered 
before that loss was actually known, the same being only con- 
ventional or proximate, and not accepted by the other party, 
but was at liberty, after managing these goods, as he did other 
goods of like kind, belonging to Captain Rich and to himself, 
to charge the actual eventual loss sustained, which was materi- 
ally larger than the amount stated in said account. 

The defendant, on the other hand, contended, Ist, that as 
the overdraft was made in consequence of an erroneous indorse- 
ment upon the letter of credit, made by the plaintiff’s agents, 
Paine, Stricker & Co., in Batavia, who negotiated the bills of 
exchange drawn thereon, and purchased the cargo for the Arno, 
at that port, agreeably to the instructions of the plaintiff to 
Captain Rich, his estate was not liable for any loss arising out 
of the overdraft ; 2d, that as Captain Rich strictly obeyed the 
plaintiff’s instruction by passing over his funds into the hands 


pay it to my uncle, who is my agent, as I wish to invest all my funds in good 
stocks. I see, by your letter, you speak of a Mr. Coolidge, of the house of Rus- 
sell & Co., arriving, a few days since, from Canton, confirming the statements 
already received from the American consul’s certificate of what I had drawn 
for. Who Mr. Coolidge is, I know not. He was not in the house when I was 
there. J have wrote Russell & Co. for the original letter of credit, and the list, 
a true copy of what I had drawn for in the Island of Java. Until I can see them, 
I shan’t consider myself accountable. Why they should be so loath to give up 
these papers, I cannot tell. If they are valuable to them, they can be kept as 
sacred here asin Canton. Mr. Gould, I have no confidence in Mr. Greene. 
Please inform me, from time to time, how you are getting on. Respectfully, 
yours, John Rich.” 
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of Russell & Co. in Canton, and they undertook, afterwards, to 
draw for the balance of said letter of credit, without authority, it 
appearing, by the terms of said letter of credit, that they were 
authorized to draw only in case of accident to Captain Rich, and 
no such accident being proved, said Russell & Co., who made 
the overdraft, were liable, and not the estate of Captain Rich ; 
3d, that the estate of Captain Rich could not be made liable to 
the present plaintiff, because the letter of credit authorized bills 
to be drawn for £5000, and no more; and the drawing of any 
bills thereon, by the plaintiff ’s agents, beyond that amount, was a 
departure therefrom, and could not bind the plaintiff; and that 
no person, other than the actual drawers of the bills which con- 
stituted the overdraft, could be bound to pay the same, unless 
by subsequent adoption or ratification of the act of drawing: 
That Wiggin & Co., the drawees, were not bound to accept the 
overdraft ; and, having voluntarily done so, they could look 
only to the actual drawers, Russell & Co., and could not charge 
the plaintiff; and that the plaintiff, by voluntarily paying the 
overdraft, could not thereby acquire any right of action against 
the present defendant: 'That.if Captain Rich was liable to any 
one, it must be to Russell & Co., after they had paid the over- 
draft, and that such liability could not be tried in this action, in 
which Russell & Co. were witnesses; 4th, that no subsequent 
promise, by Captain Rich, to abide the loss, had been proved, 
or could be inferred from the evidence; and that if there was 
any such promise, either expressed or implied, the same was a 
promise to pay the debt of another ; and, not being in writing, 
_ was void, by the statute of frauds, and was also without consid- 
eration, and therefore void, inasmuch as the plaintiff had paid 
the bill before any such supposed promise was made. 

It was agreed, that the jury should determine whether or not 
Captain Rich made the memorandum in figures, &c. on said 
letter of credit, and caused the mistake to be made; and that 
if the jury were of opinion that he did, they night find a verdict 
for the plaintiff; if otherwise, for the defendant; all other ques- 
tions to be submitted to the full court, they having liberty to 
draw from the evidence any inferences that a jury lawfully 
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might draw therefrom, and to alter or amend the verdict accord- 
ingly, and render such judgment as they might deem proper. 

The jury returned a verdict for the plaintiff, for $1200. 

Dexter & Osgood, for the defendant. The plaintiff was not 
bound to pay the overdraft, nor to accept the goods therewith 
purchased ; and is not entitled to maintain an action for a Joss 
which he might have avoided. So far as any of the agents for 
transacting the business of the voyage of the Arno were author- 
ized to draw bills which would bind any person besides them- 
selves, they were authorized by the special written power con- 
tained in the plaintiff’s instructions and the letter of credit. 
As they were special agents, and as the overdraft was not within 
their authority, it was null and void, as to the plaintiff and 
Wiggin & Co. Story on Agency, $$ 126, 1381 —133, 162. 
Rossiter v. Rossiter, 8 Wend. 494. Snow y. Perry, 9 Pick. 542. 
Hatch v. Taylor, 10 N. Hamp. 538. Hammond v. Michigan 
State Bank, 3 N. York Legal Observer, 46. If Captain Rich, 
as master or supercargo, could be regarded as the plaintiff ’s gen- 
eral agent for the voyage, yet he could not hypothecate the 
ship, nor draw bills which would bind the plaintiff, even for 
necessary repairs of the ship; much less had he authority to 
draw bills which would bind the plaintiff, beyond the amount of 
the letter of credit, for the purchase of a cargo; while he had the 
plaintiff’s funds in his hands, to be applied for that purpose. 
Story on Agency, $122. The Fortitude, 3 Sumner, 228. 
Cupisino v. Perez, 2 Dall. 194. 

The overdraft not being within the authority delegated by the 
plaintiff or Wiggin & Co. to Captain Rich or Russell & Co., 
and being drawn by Russell & Co. in their own names, they 
alone were bound to pay it to the holder. Story on Agency, 
$$ 157, 268, 269. Story on Bills, $ 76. Therefore, though 
it is found by the jury that the overdraft was made by reason 
of the mistaken representation of Captain Rich to Russell & 
Co., when he delivered the letter of credit into their hands, 
pursuant to his instructions ; yet as the overdraft did not bind 
the plaintiff, he has no cause of action against the defendant, 
because the damage was done to Russell & Co. and not to 
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the plaintiff; and the misrepresentations, &c. of an agent will 
not bind the principal, unless they are made respecting matters 
within the scope of the agent’s authority. Story on Agency, 
$$ 154, 135. 

Where a loss happens by the negligence of one of two agents, 
while engaged in the business of their agency, they must look 
to each other for indemnity, and not to the principal. Farwell 
v. Boston & Worcester Rail Road, 4 Met. 49. 

The plaintiff cannot, by voluntarily, and without the defend- 
ant’s consent, paying the overdraft, which did not bind him, but 
bound Russell & Co., acquire a right of action against the de- 
fendant for the loss, and by the aid of the testimony of Russell 
& Co. recover the loss which was theirs and not his. Child 
v. Morley, 8T. R. 610. If Wiggin & Co. had refused to 
accept the overdraft, and it had been protested, Russell & Co. 
would have been bound to pay it to the holder, with all loss 
and damage, and might have recovered back the amount in an 
action against Captain Rich, if they could have proved that the 
mistake was his. But they could not have testified in such 
action, and Captain Rich might have defended by showing 
that Russell & Co. drew without authority; no accident 
having happened to prevent him from drawing, and a dele- 
gated authority not being assignable. Coles v. Trecothick, 
9 Ves. 251. 

Captain Rich was bound, by the plaintiff’s instructions, to 
deliver the letter of credit to Russell & Co. on his arrival at 
Canton. But, unless some accident should prevent him from 
drawing for the balance of the credit, he was not bound to ren- 
der to Russell & Co. any account of the bills already drawn 
thereon, nor to indorse them on the letter, nor to make any 
statement of the balance to be drawn for. As Russell & Co. 
had possession of the letter of credit, by the express orders of 
the plaintiff, they were bound by the terms thereof to request 
Captain Rich to draw for the balance, and im that case no mis- 
take would have been made, or if made, Captain Rich would 
have been bound to pay the bill and all damages, as drawer. 
The plaintiff is therefore bound to show that some accident pre- 
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vented Captain Rich from using the credit; and this he could 
have done, by his witness Greene, if there were any such acci- 
dent. No such proof being given, the inference is, that none 
existed, and that Russell & Co. drew without authority, and in 
their own wrong; and if the plaintiff has assumed the loss, 
under an arrangement with them, he must look to them for his 
indemnity, and cannot recover of the defendant. 

The plaintiff will rely on the antecedent express promise of 
Captain Rich that he would conform to the letter of instruc- 
tions. But, so far as the plaintiff is concerned, Captain Rich 
performed that promise. 

_ The plaintiff has ratified and adopted the overdraft and invest- 
ment, so far as the defendant is concerned, by omitting to repu- 
diate them, and by paying the draft, and receiving and selling 
the goods, under an arrangement with Russell & Co., and with- 
out the consent of Captain Rich or of the defendant; notwith- 
standing any thing the defendant has said or done. For a rati- 
fication may be shown by the acts of the plaintiff, although he 
may have expressly declared that he would net sanction the 
proceedings. Story on Agency, $ 259. Hatch v. Taylor, 
10 N. Hamp. 538. 

The plaintiff will also rely on a promise of Captain Rich or 
the defendant, made after the plaintiff had paid the overdraft. 
But no such promise is proved, or can be inferred from the evi- 
dence. Or if such promise could be inferred, it was not made 
till after the plaintiff had paid and taken up all the bills; and 
any promise then made would be without consideration and 
void. Mills v. Wyman, 3 Pick. 207. Nelson v. Boynton, 
3 Met. 399. Fenn v. Harrison, 3 'T. R. 757. 

In any event, the damages must be the difference between 
the cost of the goods at Canton and their market value upon — 
their arrival at Boston, as by the plaintiff’s account rendered 
as of 3lst December 1838. 

C. G. Loring & H. W. Fuller, for the plaintiff. As the loss 
which the plaintiff has suffered was caused by the mistake of 
Captain Rich, his estate must bear it. And the evidence shows 
that Captain Rich and the defendant both engaged that the loss 
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should be thus borne, if the mistake should be shown not to 
have been made by Russell & Co. The plaintiff never con- 
sented to bear the loss. As soon as he ascertained that there 
was an overdraft, he gave notice to Captain Rich that he should 
look to him for indemnity ; and he did not pay the drafts nor 
take the goods, till he was assured that Russell & Co., and not 


Captain Rich, made the mistake. Afterall this, the defendant 


is estopped to say that no accident occurred to Captain Rich, 
which prevented his using the letter of credit, and that he alone 
had authority to draw bills at Canton. Chapman v.. Searle, 3 
Pick. 38. Bonaffe v. Woodberry, 12 Pick. 463. Wardell v. 
Hughes, 3 Wend. 418. Indeed, the state of facts existing at 
Canton was tantamount to an accident, or rather Was an accident, 
within the meaning of the letter of instructions. 

It is immaterial whether the defendant is liable, or not, to 
Russell & Co., provided Captain Rich caused the plaintiff to 
pay the drafts. If he or the plaintiff was liable to them, the de- 
fendant is liable to the plaintiff. Story on Agency, $$ 217, 
224, 228. Frick v. Johnson,6 Mass. 193. Anderson v. High- 
land Turnpike, 16 Johns. 86. Perkins v. Washington Ins. Co. 
4 Cow. 659. Manella v. Barry, 3 Cranch, 415. Locke v. 
Stearns, 1 Met. 560. Earle v. Hall, 2 Met. 353. The fact, that 
Russell & Co. drew the bills is immaterial, because Captain Rich 
misled them. 3 Wend. ubi sup. Hice v. Kugler, 6 Whart. 336. 

Russell & Co. by drawing, and Wiggin & Co. by accepting 
the bills, showed that they understood that, by mercantile usage, 
the bills were drawn conformably to the instructions. And if 
Captain Rich had drawn the bills, it would not have varied the 
liability of any party. So that it is immaterial whether Rus- 
sell & Co. had authority to draw the bills ; for they must have 
indorsed them, if they had not drawn them. 

The plaintiff, having paid the overdraft bond fide, is entitled to 
all the damages which he has sustained, and is not bound by his 
statement of the account which he made provisionally, and before 
his full loss. Frith v. Sprague, 14 Mass. 455. ord v. Kezth, 
1 Mass. 139. Burrill v. Smith 7 Pick. 291. Shav v. Loud, 
12 Mass. 447. 
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Huszsarp, J. The facts out of which the difference between 
the parties arises are simple. A mistake has been made, and in 
consequence of it a loss has occurred; and the question is, 
whether the principal or agent shall bear the burden. The loss 
was not caused by a violation of orders, nor by an error of judg- 
ment, but through negligence or accident in the casting up of a 
column, in order to ascertain the amount which at the time had 
been drawn against the letter of credit held by the defendant’s 
intestate for account of the plaintiff. The cause has been elab- 
orately and ingeniously argued, and the law touching principals 
and agents cited at great length. But we do not think it neces- 
sary to review the decisions and treatises cited, nor go minutely 
into a discussion of all the points which have been raised in the 
case. The principles upon which the case rests do not require it. 

The error, it is said in the argument for the defendant, was 
made by Paine, Stricker & Co. of Batavia — who are also alleged 
to be the agents of the plaintiff; and the loss therefore, if to be 
borne by any persons other than the plaintiff, should be borne by 
them. The defendant, in pursuance of his instructions, pro- 
ceeded on his voyage to Batavia, and there, through the house of 
Paine, Stricker & Co,, made sundry purchases of goods, to the 
amount of £3037 2 10. On the letter of credit was an indorse- 
ment of only £2037 2 10, signed “ Paine, Stricker & Co. by 
W.G. Reed.” Whether this error was made by Paine, Stricker & 
Co., or their clerk, or whether the mistaken amount was handed 
to them by the defendant’s intestate, does not appear, nor do we 
think the fact important to be settled ; because, whether Paine, 
Stricker & Co. were bound to make the indorsement or not, we 
think the supercargo, the defendant’s intestate, who ordered the 
purchases and had received the invoices of the goods, and the 
accounts of the house, and who was also to use the residue of the 
credit at some other port, was bound to see that the indorse- 
ment, which he either required or permitted to be put upon the 
letter of credit, was correct ; not only for his own protection, but 
as well for those who might receive bills on the faith of the let- 
ter of credit, as for the house in London upon whom they would 
be drawn ; and especially to guard the rights of his employer. 
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It follows, from the facts proved in the case, that the accounts 
and invoices, as made up at Batavia, were correct; and as the 
letter of credit was taken away by Captain Rich, the house in 
Batavia had no means of knowing the mistake in the receipt, 
and of correcting the error ; while on the other hand, Captain 
Rich had the means in his power, and it would seem, that if he 
had examined his accounts with any care, he must have known 
what was the amount drawn in the island of Java, before having 
occasion to use the credit again. 

It is contended by the defendant’s counsel, that Captain Rich 
obeyed the plaintiff’s instructions by passing his funds into the 
hands of Russell & Co., and that they undertook to draw for the 
balance of the credit without authority, asno accident had hap- 
pened to Captain Rich; and that by so drawing, Russell & Co. 
made the overdraft, and therefore they are liable for the loss, 
and not Captain Rich. 

It appears, that at the time when Captain Rich delivered the 
letter of credit to Russell & Co., he made a pencil memoran- 
dum on it, for the purpose of showing what amount remained to 
be drawn for; and he made the sum remaining £2398 17 2. 
This fact has been found by the jury, and that he thus caused the 
mistake, so far as Russell & Co. were affected by it. 

It is clear that no “accident” happened to Captain Rich, 
within the meaning of that term as used in the letter of credit ; 
and we think the drawing of the bills cannot be justified under 
that clause in the letter. There occurred no unforeseen event 
or misfortune, to which the term “accident” applies. The 
progress of the voyage was similar to that of others, and accord- 
ing to the probable expectations of the parties. 

The argument is, that Russell & Co. volunteered to draw the 
bills without authority ; the letter of credit being restricted, so 
that only ‘‘in case of any accident to Captain Rich, by which 
he may be prevented from using this credit, thereby authorizing 
either Messrs. Paine, Stricker & Co. of Batavia, or Messrs. Rus- 
sell & Co. of Canton, to use the same for account of Mr. Gould.” 

Whatever objections Messrs. Wiggin & Co. might have raised 
to accepting bills drawn by Russell & Co., unless some accident 


556 SUFFOLK AND NANTUCKET. 


Gould v. Rich, Administrator 


was shown to have happened to Captain Rich, we do not think 
important to consider, for the purpose of deciding the present 
case. Captain Rich was the supercargo of the ship Arno, and 
as such was intrusted with the funds of the owner, to manage 
as he should think best, under his general instructions, and es- 
pecially with authority to put his funds into the hands of Rus- 
sell & Co.; and we think that so far as the defendant’s intes- 
tate was concerned, by virtue of the powers intrusted to 
him by the plaintiff, he could direct Russell & Co. to draw the 
bills, if he should think it advantageous, rather than do it him- 
self. It was no more than a fair and liberal construction of the 
orders under which he acted ; and was doing, by agents he had a 
right to employ, what they, in his judgment, could do better than 
himself. Nor was there any breach of trust on his part ; for if 
he had drawn the bills himself, the funds thus obtained he would 
immediately have passed into their hands. Nor do we think 
there was any violation of the letter of the instructions; for the 
letter of credit, and the bills authorized to be drawn by virtue of 
it, were funds of the plaintiff. While it is the duty of all mas- 
ters and supercargoes faithfully to obey their instructions, yet, 
from their very nature, when given in relation to a foreign voyage, 
to be prosecuted at different ports and in distant countries, 
amidst fluctuating markets and changing seasons, such orders 
are to receive a liberal construction, and the master is to be jus- 
tified when acting honestly within the spirit and scope of them, 
although he may seem to violate the letter. Such discretion as 
a liberal construction allows is a necessary ingredient in the au- 
thority conferred, and is required by the interests of commerce. 

Whatever was the mercantile usage at Canton, in relation to 
bills drawn under letters of credit from agency houses in Lon- 
don, if any usage existed, this at least is certain, that the house 
of Russell & Co. made no hesitation in drawing the bills them- 
selves, by virtue of such credit, and of thus rendering them- 
selves liable as drawers in case of their protest. Nor did the 
house in London demur as to accepting them, on account of 
their being thus drawn. 

But it is argued, that as Russell & Co. made the overdraft, 


MARCH TERM 1844, 557 


Gould v, Rich, Administrator, 


they are responsible for the loss, and not Captain Rich, and 
that it is to them the plaintiff should look, as his agents, 
who have been guilty of negligence in the discharge of their 
duty. If the mistake had originated with them, I see no reason 
to doubt their liability to make good any loss occasioned by 
their mistake ; nor do I think that in such an event they could, 
in answer to a claim on them, deny the agency, and say they 
were acting solely for Captain Rich, and were accountable only 
to him. By accepting the trust reposed in them by Captain 
Rich, under the orders by which he was governed, they became 
the agents of the plaintiff, and were responsible to him for the 
manner in which they conducted their agency ; for as Captain 
Rich had the right to appoint them, they being in good standing 
as merchants at the time, he was not responsible for their mis- 
conduct, nor were they liable to him, the interest being wholly 
in the plaintiff. But as the mistake originated with Captain 
Rich, and they had no means of detecting it, and as they drew 
by his direction, they have been guilty of no neglect in the exe- 
cution of their undertaking ; and having incurred no liability, 
they are under no obligation to the plaintiff to make good his 
loss. 

Again ; if we entertained doubts on this point, we are still of 
opinion that Captain Rich could not take this objection ; for as 
he put the funds into the hands of Russell & Co., and authorized 
them to draw the bills, he should not now set up his own mis- 
take and wrongful act, if it was one, to defend himself against 
the plaintiff’s claim in the present case; the injury not arising 
from their drawing the bills, but from his neglect in directing 
them to draw for too large an amount. 

What was the duty of Messrs. Wiggin & Co. in relation to 
the acceptance and payment of the bills, so far as they extended 
beyond the letter of credit, we think is not important to consider, 
But from the views we have already taken of this case, it fol- 
lows, that if the bills exceeding the £5000 had been protested 
for non-acceptance, and had been returned to Canton, and taken 
up by the drawers, Russell & Co., they would have had a good 


cause of action against the plaintiff for the loss caused by the 
AT * 
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neglect of Captain Rich, and would not have been compelled to 
look to him for redress ; his acts, as the agent of the plaintiff, 
being binding on the plaintiff. 

But it is contended, on behalf of the defendant, that the 
plainuff was not bound to pay the bills to Messrs. Wiggin & 
Co. beyond the £5000, and that he had no right to make him- 
self the creditor of the defendant by thus assuming this debt. 
The principle is indeed well settled, that a man cannot, by paying 
the debt of another without his request, make himself the cred- 
itor of that other. In such a case, the law raises no promise. 
So far, however, as Messrs. Wiggin & Co. were concerned, 
they were not creditors of Captain Rich. But we think that 
rule of law is not applicable to the present case. The plaintiff 
was placed in peculiar circumstances. The goods had been 
purchased under the authority of his agent; they were bought 
on his account, were invoiced and shipped in his name, were 
mixed with goods he was absolutely bound to pay for, and he 
was assured by Captain Rich, the mistake was Russell & Co.’s. 
He was called upon to act promptly; either to refuse to pay 
the bills, and turn Wiggin & Co. round to Russell & Co., and 
thus greatly increase the expenses, in case it should prove that 
he was liable to Russell & Co. for the purchase, or to provide 
for them as they matured. Without therefore undertaking to 
decide what the situation of the parties would have been, if he 
had refused to pay Wiggin & Co., we think, under the circum- 
stances we have mentioned, he was justified in so doing, and did 
not thereby voluntarily become the creditor of Captain Rich. 
And surely Captain Rich had no reason to complain of the 
payment ; for, supposing him ultimately liable to pay the bills, 
it was for his benefit that Mr. Gould should pay them, rather 
than that a claim should be made by Wiggin & Co. on Russell 
& Co., and by them on Captain Rich, or that a claim should 
be made by Wiggin & Co. on Captain Rich. 

It is further argued that the plaintiff ratified the transaction, | 
by taking the goods to his own account and paying for them, 
and therefore he cannot now call on the administrator of 
Captain Rich. But we think the facts, as stated, do not war- 
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rant us in drawing sucha conclusion. The plaintiff gave im- 
mediate notice of the overdraft, and Captain Rich contended 
that the mistake was made by the house in Canton, and not by 
himself, and it was determined to send out and ascertain the 
fact; one of the house here agreeing to make good the loss, if 
the mistake was theirs. Captain Rich did not, in the event the 
mistake was his, deny his liability ; nor did he request the plain- 
tiff not to pay the bills; nor did he ask him to sell the goods 
immediately ; nor did he take any step by which he gave the 
plaintiff to understand that he must assume the transaction, 
The plaintiff had received the goods mixed with others, as one 
transaction. ‘Those purchased with the overdraft could not be 
distinguished from the rest. ‘The master gave no intimation of 
the fact, being ignorant of it himself. The retaining of the 
goods, situated as the plaintiff was, was not an assumption by 
him of the profit or loss on the purchase, nor a taking of it to 
his own account. The plaintiff sues for a breach of duty on 
the part of the supercargo, and the case does not depend upon 
the doctrine of repudiating or rescinding the contract. See 
Cunningham v. Bell, 5 Mason, 161. 

We also feel warranted in drawing the conclusion, from the 
facts in evidence, that there was an agreement on the part of 
Rich, that if the mistake should be found to have been made 
by him, and not by Russell & Co., he would abide the loss. 
- The voyage terminated in September 1836, and Captain Rich, 
being out of health, went to Hallowell, Maine, to visit his 
friends. In October, the plaintiff informed him of having dis- 
covered, by the accounts, that the credit had been overdrawn 
£1000. Captain Rich immediately replied, by expressing his 
surprise that Russell & Co. should have made such a mistake. 
He was in Boston prior to April 24th 1837, previous to or 
about which time Mr. Forbes, one of the house of Russell & 
Co., had agreed that they would bear the loss, if the mistake 
was theirs; and in November of that year, the plaintiff, in a 
letter to Captain Rich, says: ‘I am sure you don’t wish me to 
abide the consequences of this mistake, after the severe and 
successive losses I have sustained on that and the subsequent 
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voyages to Canton; for you voluntarily said, that if the mistake 
should prove to be yours, you would abide the consequences ; 
but presuming it to be the error of the house, their partner here, 
Mr. J. W. Forbes, consented to make up the deficiency, in case 
it should prove so.” To which letter Captain Rich replied soon 
after, and said: ‘I have wrote Russell & Co. for the original 
letter of credit and the list, a true copy of what I had drawn for 
in the island of Java. Until I can see them, I shan’t considet 
myself accountable.” If the plaintiff had ratified and adoptea 
this act, these letters would not have been written. On the 
contrary, they furnish evidence of an agreement that Captain 
Rich would bear the loss, if the mistake should prove to be his ; 
and we think this was not a promise to pay the debt of another 
but agreeing merely to bear the consequences of his own neglect 
and carelessness, by reason of which the plaintiff had suffered ; 
and, by thus engaging to bear the loss, releasing the plaintiff 
from the necessity of calling upon Russell & Co, for reimburse- 
ment, and turning them round upon himself. But we think the 
case does not rest on this point, but upon the duty of the super- 
cargo, as the agent of the owner, faithfully to perform the trusts 
reposed in him, and his consequent liability to make good a loss 
resulting from a breach or neglect of duty. 

In regard to the damages the plaintiff is entitled to recover, 
we think he is not bound by the account of pro formd sales said 
to have been rendered by him; the defendant not having agreed 
to settle according to it. The plaintiff gave Captain Rich all 
the necessary information with regard to the goods, and he 
made no objection to the course of proceeding followed by the 
plaintiff. The plaintiff did by this part of the adventure as by 
the other goods, and we are of opinion that the actual loss sus- 
tained by the plaintiff is the true amount of damages caused 
by the neglect of the supercargo, and for which his estate is 
liable ; and unless the parties can agree on the amount, an 
assessor will be appointed to make it up, or the case will be 
sent to a jury to ascertain it. 
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Joun Hoxpen vs. County Commissioners or BERKSHIRE. 


Where a party had due notice of the time and place of the meeting of county commis- 
sioners to view a road which they had been desired to discontinue, and might have 
appeared before them, and opposed the discontinuance, but did not, it was held, 
after he, and all others who were interested, had acquiesced, for nearly five years, 
in the discontinuance, that a writ of certiorari should not issue, on his petition, 
to remove the record of the proceedings of the commissioners in discontinuing 
the road, although those proceedings were not perfectly regular. 


Petition for a writ of certiorari, to bring before the court 
the record of the county commissioners concerning the discon- 
tinuance of a road in the town of Adams, on the petition of 
Edmund Southwick and others. The petitioner alleged that 
there was manifest error in said record and in the proceedings 
of said commissioners: “1st. Because it does not appear that 
any notice was given by said commissioners, to all persons 
interested, of the time and place when and where they should 
proceed to discontinue said road. 2d. Because it nowhere 
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appears, in the record of the proceedings of said commissioners, 
that they adjudicated said discontinuance of said road to be of 
common convenience and necessity. 38d. Because it nowhere 
appears that damages to persons or corporations were given or 
adjudicated upon. 4th. Because it does not appear that said 
commissioners heard the parties in interest before or at the 
time they made said adjudication.” 

The petitioner also alleged, ‘‘that said road, so ordered to 
be discontinued as aforesaid, was near his dwelling-house, and 
much used by him, and of great advantage to him.” 

The respondents set forth the following proceedings of their 
predecessors in office, denying that there was any error therein : 
At a meeting of the commissioners, on the last Tuesday in 
April 1837, Edmund Southwick and others presented to them a 
petition, praying that the road laid out from the Union Road, 
so called, near Reuben Harrington’s land, to run to Lorenzo 
Sheldon’s, (which was likely to be very expensive and hilly,) 
might be discontinued. The proceeding upon said petition was 
continued to an adjourned meeting of the commissioners, held 
on the first Tuesday of September 1837, when it was deter- 
mined by them to view the premises and hear all persons and 
corporations interested, and to meet for that purpose at How- 
ard’s tavern, in Adams, on the 24th of October 1837; and it 
was ordered that notice be given (in the manner prescribed by 
the Rev. Sts. c. 24, $ 2,) of the time and place appointed for said 
view and hearing; which order was complied with, as appeared 
py the return of an officer: ‘That the commissioners met ai 
the aforesaid time and place appointed, and viewed the prem- 
ises, and heard all persons and corporations that appeared and 
requested to be heard, and adjourned to the first Tuesday in 
January 1838, and on that day, “after mature consideration, it 
appeared to the commissioners that the road or highway laid 
out and established by the commissioners, referred to in the 
foregoing petition” (of Edmund Southwick and others) “ called 
the Union Road, would well accommodate the public travel, 
by intersecting the village of North Adams at the north easterly 
extremity thereof, giving a direction of the travel from the east 
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through nearly the whole extent of said village, without materi- 
ally increasing the distance, and avoiding hills to be encountered 
on the road prayed to be discontinued, and by discontinu 
ing said road, a saving of expense, to the county of Berkshire 
and town of Adams, of a sum exceeding one thousand dollars, 
would be made. It was therefore adjudged by said commis- 
sioners that the prayer of said petition be granted, and that 
part of the road laid on the petition of Nathaniel Whitcomb and 
others, commencing at a stake standing in the east line of Seth 
Harrington’s land, being the place where the road, laid on 
the petition of Alvin Sanford and others, intersects the road 
laid on the petition of said Whitcomb and others, and extend- 
ing westerly through the land improved by Seth Harrington, 
and the lands of Reuben Harrington, William Bradford, Maria 
Estes, and Laban Ellsworth, extending to the old county road, 
be discontinued ; no part of said road having been worked, and 
the time when the said road was ordered by the commissioners 
to be made having expired, the owners of land to whom damages 
were awarded” (naming them) “ having sustained no damages ; 
it is ordered that the damages awarded them, as aforesaid, be 
withheld by the county, and not paid.” 

It was shown or admitted, at the argument, that the petition- 
er’s house and land were not immediately upon the road that 
was discontinued. 

Robinson, for the petitioner. It does not appear that any such 
notice was given of the commissioners’ proceeding to discon- 
tinue the road, as is required by Rev. Sts. c. 24, $ 6, in all cases, 
except where the road is discontinued at the meeting for a view. 
Notice of a view only was given; and the discontinuance was 
ordered at an adjourned meeting held more than two months 
afterwards. And no hearing appears to have been had on the 
subject of damages. 

It does not appear that. it was adjudged that the discontinu- 
ance was of common convenience and necessity, as required by 
Rev. Sts. c. 24, $ 4. Commonwealth v. Cummings, 2 Mass. 171. 
Commonwealth v. Inhabitants of Egremont, 6 Mass. 491. The 
commissioners seem to have proceeded on other grounds, viz. 
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that the Union Road would well accommodate the public; that 
expense might be saved, &c.; and it was “therefore adjudged 
that the prayer of said petition be granted.” One ground of 
adjudication was, that the damages, which had been awarded 
to owners of land over which said road had been laid, could not 
be recovered, because the road had not been made. In this, 
the commissioners erred; for one of those land owners has 
recovered his damages. Harrington v. County Commissioners, 
22 Pick. 263. The premises, on which the adjudication was 
made, were therefore false, in part. 

Barnard & D. N. Dewey, for the respondents. The Rev. 
Sts. c. 24, $ 6, have never before been supposed to require a 
new notice, when commissioners do not adjudicate, at the meet- 
ing for a view, on the laying out or discontinuance of a way ; 
certainly not, when they adjourn that meeting. ‘The meeting 
held by adjournment was the same meeting, and the petitioner, 
having notice originally, was bound to take notice of the adjourn- 
ment. New Salem, 6 Pick. 473. 

The third objection set forth in the present petition is an- 
swered by the record. 'The commissioners “heard all persons 
and corporations that appeared and requested to be heard.” 
It is not necessary that the record should show that no one 
appeared and claimed damages. 

it seems not to be indispensable to the validity of the discon- 
tinuance of a way, that it should be adjudged, in the exact words 
of the statute, to be of “common convenience and necessity.” 
Equivalent words, or reasons assigned which show such conveni- 
ence and necessity, would seem to be sufficient. By St. 1797, 
c. 30, the court of sessions were authorized to discontinue any 
public road whenever they should “be fully satisfied that it’ was 
not expedient that the same should be continued any longer.” 
Under this statute, a road was discontinued because it “ had 
become useless ;”’ and this was held to be equivalent to the 
expression used in the statute. Commonwealth v. Inhabitants 
of Roxbury, 8 Mass. 457. See also Inhabitants of Shirley v. 
Inhabitants of Lunenburgh, 11 Mass. 379. But however this 
might have been, if an application had been immediately made 
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to quash this proceeding, it is now too late. Damages have 
been paid for the discontinuance, and all persons have acqui- 
esced in the discontinuance for five years. No injustice has 
been done to any party. The writ prayed for is one within the 
discretion of the court, and is not granted in a case like this. 
Ex parte Weston, 11 Mass. 417. Ev parte Miller, 4 Mass. 565. 
Hancock v. City of Boston, 1 Met. 122. 

Suaw, C.J. A petition for a writ of certiorari is an appli- 
cation to the judicial discretion of the court, not granted for 
formal and technical errors only, where no real injustice has been 
done; nor will it be granted, even where more substantial 
errors are apparent in the proceedings, upon the application of 
one whose rights are not affected injuriously by such errors. 
The court, in its discretion, will not grant a writ of certiorari to 
reverse proceedings which have been long acquiesced in by all 
parties, and especially those principally interested, where con- 
tracts have been made, expenses incurred, and buildings and 
improvements been adapted to highways. Such a reversal of 
the judgment would be attended with great inconvenience. Ex 
parte Weston, 11 Mass. 417. Rutland v. County Commissioners, 
20 Pick. 71. Hancock v. City of Boston, 1 Met. 122. Whateley 
_v. County Commissioners, 1 Met. 336. 

It appears to us, that the present petition is obnoxious to 
most of these objections. ‘The premises of the petitioner are 
not immediately on the road discontinued. For aught that 
appears, all persons interested have acquiesced, for a period of 
about five years; and whatever other objections there may be 
to the regularity of the proceedings, all persons had due notice 
of the time and place of the meeting of the commissioners, and 
the petitioner might have appeared to oppose the discontinuance 
of the highway, if he had thought fit to do so. 

Petition dismissed. 
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INHABITANTS OF CHESHIRE vs. INHABITANTS OF SHUTESBURY 


A. and B., tenants in common of land, made partition by deed: A. quitclaimed to B., 
by metes and bounds, “forty seven and a half acres and twenty rods, excepting one 
half of the road ; also all of the upper part of the house and half of the cellar, ex- 
cept the east great room ; also al] the north part of the great barn, to the middle of 
the floor,’ &c.: B. quitclaimed to A., by metes and bounds, the same number of 
acres and rods, “ except half the road ; also one half of the house, containing all of 
the lower part, except one half of the cellar; also the said A. is to have the east 
great room, and the east part of the great barn, to the middle of the barn floor, the 
line to run east and west through the barn floor.” Held, that by these deeds the 
buildings were divided so as to be held in severalty, and that the land under the north 
part of the barn passed to B. 


Assumpsir to recover the amount of expenses incurred by the 
plaintiffs in the support of Leonard Briggs, a pauper. The only 
question in the case was, whether the settlement of said Briggs 
was in the town of Shutesbury. This question was submitted 
to the court on the following statement of facts : 

The settlement of said Leonard Briggs is in the town of 
Shutesbury, unless he acquired a settlement in the town of Sa- 
voy by virtue of a deed from Daniel Sturtevant to Josiah Briggs, 
father of said Leonard, dated February 12th 1829, conveying 
the following described premises: ‘ All of the upper part of 
the house and half of the cellar, except the east great room ; 
also the north part of the great barn, to the middle of the floor, 
with a privilege of a barn yard, and a privilege round the house 
for wood-house and wood-pile, all said buildings standing on the 
land formerly owned by James Sturtevant, now owned by Bor- 
den; it being the same buildings and privileges that the said 
James Sturtevant quitclaimed to me, the said Daniel Sturtevant.” 

The said Josiah Briggs was a citizen of this Commonwealth, 
and after he was twenty one years of age resided on and occu- 
pied the above described premises, claiming title under said deed, 
three years successively ; and the said Leonard Briggs after- 
wards died under the age of twenty one years, never having 
gained a settlement in his own right. 

It was agreed that if, upon the foregoing statement, taken in 
connexion with the deeds of conveyance set forth in the mar 
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gin, * the plaintiffs were entitled to recover, judgment should be 
rendered for them ; otherwise, that they should become nonsuit. 

Harmon, for the plaintiffs. 

Sayles & Dawes, for the defendants. 

Wivpe, J. In this case, it is agreed by the parties that the 
settlement of the pauper, Leonard Briggs, for whose support 


* On the 25th of January 1815, Bethuel Borden, by deed of that date, con 
veyed to Daniel Sturtevant and James Sturtevant ‘“ the following parcel of land 
situate in Savoy, bounded as follows; beginning at the north west corner of Ja- 
cob Blake’s farm, thence north,” (giving courses and distances,) * containing 
ninety five acres and fifty rods; except the land which I gave for half the road; 
meaning my homestead farm, with all the buildings thereon standing.” 

On the Ist of June 1819, James Sturtevant made a quitclaim deed to Daniel 
Sturtevant of the following described real estate: ‘ A certain tract of land, ly- 
ing in Savoy, bounded as follows, viz. beginning at the middle way of the east 
side of the B. Borden farm, so called, in the line of Jacob Blake’s farm; thence 
north,”’ (giving courses and distances,) “ containing forty seven and a half acres 
and twenty rods ; excepting one half of the road ; also all of the upper part of the 
house and half of the cellar, except the east great room; also all the north part 
of the great barn to the middle of the floor, and the whole of the little barn, with 
a privilege of a barn yard and a privilege round the house for wood-house and 
wood-pile. Also fifty acres adjoining on the south line of said farm that was 
deeded by Bethuel Borden to said Daniel Sturtevant.’’ On the same Ist of June 
1819, said Daniel Sturtevant made a quitclaim deed to said James Sturtevant, of 
real estate thus described: “A certain tract of land lying in Savoy, bounded 
as follows, viz. beginning at the north west corner of Jacob Blake’s farm, so 
called ; thence north,” (giving courses and distances,) ‘containing forty seven 
and a half acres and twenty rods, except half the road ; also one half of the house, 
containing all of the lower part except one half of the cellar ; also the said James 

is to have the east great room and the east part of the great barn to the middle of 
- the barn floor, the line to run east and west through the barn floor; also a cer- 
tain tract of land that was deeded from Rufus Wescott to me the said Daniel 
Sturtevant.” ° 

On the 13th of October 1819, said Daniel Sturtevant conveyed by deed to Lu- 
cy Slocum and Arnold Slocum, the following described real estate: “A cer- 
tain tract of land lying in Savoy, to wit, that tract which James Sturtevant con- 
veyed to me by deed bearing date June Ist 1819, reference being had to that for 
further particulars.”” On the 23d of June 1821, said Arnold Slocum released to ~ 
said Lucy Slocum all his title to the estate described in the deed last mentioned. 
On tne Ist of September 1823, said Lucy Slocum conveyed to said Daniel Stur- 
tevant ‘about forty seven acres of land situate in Savoy, being the same that 
was conveyed to said Daniel by James Sturtevant.” 

Un the 16th of March 1821, said James Sturtevant, by his deed of that date, 
conveyed the following described real estate to Bethuel Borden: “A certain 
tract of land, lying in Savoy, bounded as follows, viz. beginning at the north west 
corner of the farm formerly owned by Jacob Blake ; then running north,” (giving 


568 . BERKSHIRE. 


Inhabitants of Cheshire v. Inhabitants of Shutesbury. 


this action was brought, is in the defendant town, unless he ac- 
quired a settlement in another town, by virtue of a deed from 
one Daniel Sturtevant to Josiah Briggs, his father; and the 
question, whether a settlement has been thus acquired, depends 
on the construction to be given to the several deeds which are 
made a part of the case. 

It is not questioned that if Daniel Sturtevant had a title to 


courses and distances,) ** containing forty seven anda half acres and twenty rods, 
except half the road ; also one half of the house containing all of the lower part ex- 
cept one half of the cellar; also the said Bethuel is to have the east great room 
and the east part of the great barn to the middle of the barn floor ; also a certain 
tract of land that was deeded from Rufus Wescott to Daniel Sturtevant, and from 
said Daniel to me the subscriber.” 

The half of the house, cellar, east room, &c. mentioned in this last deed, are 
parts of the house, &c. mentioned in the aforesaid deed of James Sturtevant to 
Daniel Sturtevant. 

On the Ist of September 1823, said Daniel Sturtevant mortgaged to said Lucy 
Slocum ‘ about forty seven acres of land in Savoy, on the west side of the road 
leading from Baker’s to Philip Russell’s, being the same that I formerly purchased 
of James Sturtevant by deed on record ; reference to be had to said deed for a more 
particular description.”’ The condition of this mortgage was, that said Daniel 
should, in three years, pay off a mortgage on fifty acres of land that he had con- 
veyed to said Lucy, by deed of warranty, while said land was under a previous 
mortgage from him to Jonathan Bond. 

On the 20th of October 1826, said Daniel Sturtevant conveyed to said Lucy 
Slocum the following described real estate: “A certain tract of land lying in 
Savoy, bounded as follows; beginning at the middle way of the east side of the 
Bethuel Borden farm, so called, thence north,” (giving courses and distances,) 
“‘ containing forty seven and a half acres and twenty rods, except one half of the 
road; it being the same land that I, the said Daniel Sturtevant, mortgaged to the 
said Lucy Slocum the Ist day of September, in the year of our Lord one thousand 
eight hundred and twenty three.”” On the same 20th of October, said Lucy Slo- 
cum quitclaimed to said Daniel Sturtevant ‘“‘a certain tract of land in Savoy, 
beginning at the south east corner of the farm that Bethuel Borden deeded to 
Daniel and James Sturtevant, thence running,” (giving courses and distances,) 
“‘ being fifty acres ; it being the same land that the said Daniel Sturtevant deeded 
to me, Lucy Slocum, and Arnold Slocum, and the same Jand that the said Daniel 
mortgaged to Jonathan Bond ; and furthermore, I do quitclaim all my right in the 
buildings and premises thereto belonging, that the said Daniel formerly deeded to 
me the said Lucy, and Arnold Slocum.” 

On the Ist of September 1827, the said James Sturtevant gave to the said 
Bethuel Borden a deed of “the following described land, situate in Savoy, to 
wit, being one half of a tract of land which the said Borden formerly owned and 
sold to me the said James and to Daniel Sturtevant, being forty seven and a half 
acres, more particularly described in a deed from me to said Borden, dated 16th 
March 1821.” 
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the estate conveyed to Josiah Briggs, his title passed to the 
grantee by that conveyance. By the grant of a dwelling-house, 
the land under it passes, as necessary to its use and enjoyment. 
2 Met. 598. By this deed, not only a part of the house and barn, 
described in the deed, was conveyed, but also one half of the 
cellar; which undoubtedly passed an interest in the land. 

But the plaintiffs’ counsel contends that Daniel Sturtevant had 
no title to the land, and consequently that nothing passed by his 
deed. Admitting this, still if Josiah Briggs entered under said 
deed, claiming title thereby, and occupied the premises for three 
years successively, as it is agreed he did, he acquired a title by 
disseizin, and the question then would be, whether an estate 
thus wrongfully acquired would be sufficient whereby he could 
gain a settlement under St. 1821, c. 94, $ 2,and Rev. Sts. ¢. 
45. But it is not necessary to consider this question ; for we are 
of opinion that Daniel Sturtevant had a good title to the estate 
conveyed to Briggs. On the 2Ist of June 1815, Bethuel Bor- 
den conveyed his homestead farm, with the buildings thereon, 
to the said Daniel Sturtevant and James Sturtevant, and they 
held the same in common until June Ist 1819, when they made 
partition of the same, by mutual deeds of release, by which the 
said Daniel released to the said James forty seven and a half 
acres on which the buildings stood, and the said James released 
the residue to the said Daniel. By the said deeds they also di- 
_ vided the buildings, so as to hold the same in severalty ; and the 
plaintiffs’ counsel contends that by these deeds the whole title 
and interest in the land on which the buildings stood vested in 
James, although Daniel had a right to the use and occupation 
of his part of the buildings. But we think this is not the true 
construction of the deeds. The deeds are unskilfully drawn ; 
but by the deed of James, he released and sold to Daniel the 
same estate which Daniel afterwards conveyed to Briggs, and 
both of these deeds must receive the same construction. By 
the grant of the north part of the great barn-to the middle of the 
‘floor, an interest in the land under it passed to Daniel Sturte- 
vant, in severalty ; and by the grant of the several rooms in the 
dwelling-house and one half of the cellar, an interest in the land 
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under the dwelling-house passed to Daniel, in common with the 
grantor. But whether, by this grant, an interest in the land 
passed in severalty or in common, is immaterial in the present 
case. ‘The deeds also from Daniel Sturtevant to Lucy Slocum 
and Arnold Slocum are immaterial, as the estate thereby con- 
veyed was reconveyed to Daniel Sturtevant before his convey: 
ance to Briggs. 
Plaintiffs nonsutt. 


SamueL D. Cour vs. AupEN PARTRIDGE. 


A defendant may plead in abatement in the supreme judicial court, after removing 
an action into that court pursuant to St. 1840, ec. 87, § 3. 

A defendant in an action of assumpsit pleaded, in abatement, that he, before the com 
mencement of the action, preferred a bill of complaint against the plaintiff, in the 
court of chancery in Vermont, upon the same promises declared on in the plain- 
tiff’s said action, as appeared by the records of said court of chancery; that the 
parties in the plaintiff’s said action, and in the defendant’s said bill, were the same ; 
that said bill was still pending in said court in Vermont; that said court had juris- 
diction of the subject matter declared on in said bill, which was the subject matter 
of the plaintiff’s said action, agd of the parties to the same; and that the plaintiff 
had appeared before said court in Vermont, and made answer to said bill, and sub- 
mitted himself, and the subject matter of his said action against the defendant, 
to the jurisdiction of said court. Held, that this plea was insufficient to abate the 
plaintiff’s writ. 


Assumpsir for money had and received, money lent, and 
money paid. The original writ was made on the 7th of August 
1843, returnable to the then next court of common pleas, and 
the damages demanded were $2000. ‘The action was entered 
at the return term, and was removed by the defendant into this 
court, on the third day of that term, pursuant to St. 1840, c. 87, 
§ 3, and entered by him in this court at May term 1844, when. 
the defendant filed a plea in abatement, and praying judgment of 
the writ, ‘‘ because, before the commencement of said action, to 
wit, on the 27th of May 1840, then before the court of chan- 
cery of the State of Vermont and the chancellor of the second 
judicial circuit of the State of Vermont, at Woodstock, in the 
county of Windsoz, in said State, the defendant preferred his bill 
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of complaint against said Samuel D. Colt upon the same notes 
or promises in this suit declared upon, as by the records and 
proceedings thereof in said court remaining, to wit, at Wood- 
stock, in the county of Windsor and State of Vermont aforesaid, 
more fully appears: And the said Alden Partridge further 
saith, that the said parties in this and the former suit are the 
same and not other or different persons, and that the said former 
suit, so brought and prosecuted, is still depending in the said 
court at Woodstock, in the county of Windsor and State of 
Vermont aforesaid, and that the said court had jurisdiction of 
the subject matter declared upon in the said bill of complaint 
of the said Alden Partridge, which is the subject matter of this 
‘suit, and of the said parties to the same; and the said Samuel 
D. Colt has appeared before said court at Woodstock, in the 
county of Windsor and State of Vermont, and made answer to 
said bill of complaint of said Alden Partridge, and submitted 
himself and the subject matter of this suit to the jurisdiction of 
said court of chancery in the State of Vermont; and this the 
said Alden Partridge is ready to verify. Wherefore he prays 
judgment of the said writ in this suit, and that the same may be 
quashed.” 

Demurrer and joinder. 

Rockwell & Colt, in support of the demurrer. The defend- 
ant, by removing the case into this court, has waived his right to 
plead in abatement. Such plea must be made at the first term, 
before imparlance. See Thompson v. Hatch, 3 Pick. 516. 
Rathbone v. Rathbone, 4 Pick. 92. Ripley v. Warren, 2 Pick. 595. 
The St. of 1840, c. 87, requires a defendant to swear that he 
believes he has a substantial defence, and that he intends to 
bring the cause to trial, in order to remove it into this court; and 
no appeal lies from a judgment on a plea in abatement. Under 
the old mode of bringing cases into this court by demurrer, a 
defendant could not plead in abatement in this court. Eaton v. 
Whitaker, 6 Pick. 465. 

But the plea is bad in itself. Non constat that the plaintiff 
has appeared in the action pending in Vermont, except by coun- 
sel, and brought himself within the provisions of the constitution 
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of the United States, as to the “full faith and credit” which is 
to be “given in each State to the judicial proceedings of every 
other State.” Brssell v. Briggs, 9 Mass. 462. The plea should 
have averred that the plaintiff was personally amenable to the 
courts in Vermont. See Bac. Ab. Abatement, M. Hall v. 
Williams, 6 Pick. 240. Newell v. Newton, 10 Pick. 470. 
Story’s Conflict of Laws, $549. Chit. Con. (5th Amer. ed.) 
786 a. Pleas in abatement must not only contain the utmost 
certainty, precision and technical accuracy, but must even anti- 
cipate and exclude matter which in other pleadings should be 
matter of reply. Parsons v. Ely, 2 Connect. 381. Haywood 
v. Chestney, 13 Wend. 495. 

If the defendant is entitled to any advantage from the pend- 
ency of the suit in chancery in Vermont, it is only by an in- 
junction from that court to stay proceedings at law. 2 Story 
on Eq. $ 889. 

Twining & Bishop, for the defendant. By St. 1840, c. 87, 
this action might have been commenced in this court, and the 
purpose of the statute was to enable the defendant to transfer it 
to this court, with all the rights which he would have had if it 
had been commenced here. The original papers are required 
to be sent here by the clerk. 

That the plea is sufficient, see Hart v. Grane 1 Connect. | 
154. Embree v. Hanna, 5 Johns. 101. Wheeler v. Raymond, 
8 Cow. 311. Buffum v. Tilton, 17 Pick. 510. 

Dewey, J. 1. It is objected on the part of the plaintiff, that 
it was incompetent to receive this plea, and permit the same to 
be filed, upon the state of facts above recited. Generally speak- 
ing, pleas in abatement, being dilatory pleas, are required to be 
filed at an early stage in the cause. In cases pending in the 
court of common pleas, by the rules of that court, they are to 
be filed within the first four days after the entry of the action ; 
ard it.would have been incompetent, under the former system 
of appeals, to have allowed a plea in abatement to be filed after 
the entry of the action in this court. I allude of course to those 
pleas in abatement which set forth merely matters of defence 
existing at the time of the entry of the action in the court of 
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common pleas. But under these rules, limiting the time for fil- 
ing pleas in abatement, an exception was allowed in cases where 
there had been no laches; as in the case of those defendants 
who were out of the Commonwealth at the time of the service 
of the writ, and did not enter their appearance until the second 
term ; and other cases of like character. 

The defendant’s counsel insist that the present action was 
not governed by the rules of the court of common pleas before 
referred to, inasmuch as the suit, although originally instituted 
in that court, yet being transferred to this court, on the motion 
of the defendant, under the provisions of St. 1840, c. 87, it is 
here to be treated, to all intents and purposes, as an original 
action —as much so as if made returnable here. This leads us 
to the consideration of this statute, and the object and purposes 
designed to be secured by the right of removal and transfer 
of the cause to this court. This statute introduced the new 
principle limiting a trial by jury, and taking away the right of 
appeal after verdict, as to questions of fact. As to demands ex- 
ceeding in amount the sum of $300, excepting in the county of 
Suffolk, where the sum of $600 is substituted, the plaintiff is 
allowed to institute his action in either court, at his election. 
To secure an equal right to the defendant, to the selection of 
the tribunal that is to hear and determine the cause, as to its 
issues in fact, it is provided that he may, at the term the action 
is entered in the common pleas, remove the same to this court. 
To carry out this principle, and to secure to the defendant the full 
benefit of it, a construction must be given to the statute which 
will enable. him to transfer to this court all questions arising in 
the suit; and we find the provisions of the statute fully ade- 
quate to this object. ‘ Upon such application, the court of com- 
mon pleas shall proceed no further in the cause; but the same 
shall be removed to and be heard and determined by the 
supreme judicial court; and the clerk shall remove the original 
papers from the court of common pleas, and file the same in the 
supreme judicial court.” St. 1840, c.87, $3. The cause is, 
by the provisions of the statute, transferred fully and to all pur- 
poses to this court, and is here to be proceeded in, as in the 
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case of an original action commenced here. Great practical 
difficulties would be found to result from adopting any other 
construction. If the plea in abatement were required to be 
filed in the common pleas, it must of course be subject to a 
defence upon an issue in fact or law, and might not be in order 
for a trial during the first term. 

There is another consideration of some importance to the 
rights of the parties. From a judgment in the court of common 
pleas, upon a plea in abatement, there is no right of appeal, or 
of a further hearing, either in matter of law or fact. And 
although such pleas are ordinarily merely dilatory pleas, and 
founded upon alleged formal defects, and do not go to the merits 
of the case, yet they may be of a different character, and may 
essentially and substantially affect the rights and interests of the 
parties. To secure the same rights to the defendant, that the 
plaintiff enjoys in having his option to bring his action originally 
in this court, the defendant must have the right to transfer the 
action, when instituted in the common pleas, to this court, with 
all the grounds of defence, upon which he proposes to rely, open | 
for the consideration of the court. We are satisfied, therefore, 
that this plea in abatement might be properly filed in this court, 
at the first term after the entry of the case here. 

2. The further inquiry is as to the sufficiency of this plea, and 
whether the matters therein set forth are such as ought to abate 
the plaintiff’s writ. The pendency of another action between 
the same parties, and for the same cause, may be a good ground 
fora plea in abatement. It is restricted to the same parties, 
except in a penal action, where a suit for.the same cause has 
been instituted by a third person. Whether a plea in abate- 
ment, that another action between the same parties, and for the © 
same cause, is pending in another State, is good, has not been 
decided here. In New York, such plea has been held bad. 
Bowne v. Joy, 9 Johns. 221. Walsh v. Durkin, 12 Johns. 99. 
The pendency of another action in another State will not be a 
-good plea, unless the judgment in such action will be a bar to 
this. Newell v. Newton, 10 Pick. 470. 

The plea before us states no case of an action by the present 
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plaintiff against the present defendant, pending in the court of 
chancery in the State of Vermont. It alleges the institution of 
such suit by the defendant against the plaintiff, and avers that 
said court has jurisdiction of the subject matter of the bill which 
is the subject matter of the present suit. 

It is certainly an unusual state of facts, to find such plea of 
the pendency of a former suit founded upon the fact of a prior 
suit instituted by the defendant against the plaintiff in such 
second suit. It somewhat conflicts with the reason assigned in 
the elementary books for allowing such plea in abatement, viz. 
“that if it were allowed that a man should be twice arrested, 
or twice attached by his goods, for the same thing, by the same 
reason he might suffer zn infinitum.” The objection, that the 
parties are not in the same relation, seems entitled to some con- 
sideration. It was held, however, by a majority of the court, 
in Hart v. Granger, 1 Connect. 154, not to be a decisive objec- 
tion. ‘That was a case where the first bill sought to enforce 
a contract, and the second was an application to set it aside. 
It is said also in Bac. Ab. Abatement, M., that the law will 
not allow asecond quare impedit to be brought for the same 
presentation, by the defendant against the plaintiff, where there 
is one already pending in court, brought by the party who 
is defendant in the second suit; and the reason assigned 1s, 
that the defendant can have the same remedy on the first writ 
_ as he could on the second. It seems to us that if such plea can 
be sustained when the parties stand in different relations, it can 
only be so when the first suit affords a full, plain and adequate 
remedy to the defendant in such suit, and opens all the grounds 
set up as the foundation of the second suit. Here the first suit 
was by the promisors of the notes sought to be enforced in the 
present suit. The plea alleges that the former suit was ‘“ upon 
the same notes.” But it was a bill in chancery, and for aught 
that appears it was a mere bill of discovery, or having some 
collateral purpose ; so that, although the present plaintiff may 
have appeared and made answer to the bill, yet it by no means 
appears that the payment of such notes, if legally due, could be 
enforced by any judgment properly rendered upon such bill. 
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But further ; the suit in Vermont was by a bill in chancery, and 
the present action is one at common law. The pendency ofa bill 
in equity has not usually been considered as a sufficient ground 
for sustaining a plea in abatement to an action at law. When 
both suits are commenced by the same party, it may furnish a 
proper occasion for a motion to require the party to elect which 
action he will first proceed in; and this is the proper course in 
the case I have stated. ‘ 

In the present case, the plea in abatement is insufficient, and 
the demurrer is therefore sustained. 


Curter Laruin vs. Lorenzo D. Brown & others. 


Nul disseizin was pleaded to a writ of entry brought by the assignee of a mortgage to 
recover possession of the mortgaged premises, and the defence was, that the several 
notes secured by the mortgage were given without consideration, and had been paid ; 
After the evidence was heard, the judge, erroneously supposing that the parties had 
agreed to submit to the jury the question of the amount, if any thing, due to the de- 
mandant, instructed the jury, that if they found any sum due to the demandant and 
unpaid, they might return simply, that so much was due to him and unpaid, and that 
the verdict might be put into due form in court: The jury returned “verdict for 
plaintiff of $100,” which was amended and entered thus: “The jury find that the 
defendants did disseize the plaintiff, in manner and form,” &c. Held, that the find- 
ing as to the amount due was not mere surplusage, which the court might reject at 
its discretion; and that, as the question of amount was improperly submitted to 
the jury, the verdict should be set aside and a new trial granted. 


Writ or entry to recover an undivided moiety of certain 
real estate of which the demandant alleged that he was seized 
in fee and in mortgage. Plea nul disseizin. Defence (as per 
specification filed) that the notes secured by the mortgage, and 
also the notes secured by the assignment of the mortgage to the 
demandant, were without consideration, and also that they had 
been paid before this action was commenced. ‘The trial was in 
the court of common pleas, and the judge, before whom the trial 
was had, made the following report thereof : | 

The demandant read in evidence a mortgage deed executed 
by Lorenzo D. Brown to Leeman Church, dated May 22d 1837, 
on condition to pay three notes of $500 each, with interest, 
one in six months, one in twelve and one in eighteen months 
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from date: An assignment of said mortgage, by said Church, 
on the 9th of June 1837, to Laflin, the demandant, and Matthew 
D. Field, on condition that said Lorenzo D. Brown pay to said 
Laflin & Field his two several promissory notes, payable to 
them or order, each in the sum of $500, one payable in six and 
one in nine months, dated on said 9th day of June. The de- 
mandant also introduced an assignment by Ralph Day, assignee 
of said Field, who had become a bankrupt, of said Fie'd’s in- 
terest and-title in said mortgages, and also said Field’s right and 
title to said two notes given by said Brown to said Laflin & 
Field ; which notes were produced by the demandant in evidence. 
He also produced two of the aforesaid notes, given by said Brown 
to said Church, one payable in twelve and the other in eighteen 
months from date; but said notes were not indorsed by said 
Church. In the assignment of the said mortgage by Church to 
the demandant and Field, Church recited, that in consideration of 
one thousand dollars paid by said Laflin & Field, he assigned 
to them the said mortgage and the note in said mortgage deed 
mentioned. 

The tenants contended, that in no event could the demandant 
recover on this mortgage more than one of the notes. The 
court ruled, that the execution of said assignment and the delivery 
of both of said notes to the assignees, and their possession there- 
of, under said assignment, were sufficient, with the other facts 
aforesaid, to prove the demandant’s title to both of said notes 
given to Church as aforesaid. 

After the demandant had offered evidence showing title, the 
tenants opened their defence according to the specification there- 
of, and gave evidence tending to show that the notes, given by 
said Brown to said Church, had been paid; and also evidence 
which their counsel insisted tended to show that the notes, given 
by said Brown to said Laflin & Field, were given without con- 
sideration, and also evidence tending to show that said notes had 
been paid. ‘The demandant then offered evidence in reply to > 
the tenants’ evidence, and the case was argued to the jury, by 
the respective counsel, on the questions raised in the defence. 

The evidence was submitted to the jury with instructions from 
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the court to ascertain whether the notes given by Brown to 
Church were paid to Church, and if so, whether before or after 
they were assigned to said Laflin & Field; and the court in- 
structed the jury, that if they were paid to said Church before 
the assignment, without notice thereof to said assignees, or if 
paid to said Church at any time after said assignment and de- 
livery to said assignees, such payment would not be a good and 
valid payment against the demandant. The jury were also in- 
structed to inquire whether the same two notes had. been paid 
to said Laflin & Field, or either of them, and that, if so, the 
demandant had no right to recover. The jury were also in- 
structed to inquire and ascertain whether the said two notes, 
given by said Brown to said Laflin & Field, had been paid, or 
were given without consideration ; and if so, that the demand- 
ant had no right to recover ; that if the debt of said Brown to said 
Laflin & Field, secured by said notes and assignment, had been 
fully paid, either by the payment of the said Church notes, or 
the said Laflin & Field notes, in manner aforesaid, the de- 
mandant was not entitled to recover ; but if the said notes were 
good and valid, and any part of the debt secured to the demand- 
ant thereby remained unpaid, the demandant was entitled to a 
verdict and judgment. 

The court also, upon the supposition that the parties intended 
to submit to the jury the question as to the amount due to the 
demandant, if any thing, instructed the jury to find that amount ; 
that they need not give themselves any trouble about the form 
of their verdict; but if they found that a sum was due to the 
demandant and unpaid, they might return simply that so much 
was due to the demandant and unpaid, and the verdict might be 
put into due form in court. No objection was made to the 
direction, at the time. 

The jury returned a verdict in the following form: “ Verdict 
for plaintiff of $100.” The clerk read the verdict to the court, 
- and, without informing thé counsel of its contents, drew a verdict 
in the form following; “the jury find that the defendants did 
disseize the plaintiff, in manner and form as he in his declara- 
tion has alleged ;”’ which he sent to the jury, in their seats, and 
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it was signed by the foreman. The counsel for the tenants then 
seeing the verdict, as first returned by the jury, moved to have 
that added to the verdict as drawn by the clerk. The court so 
directed, in order that the tenants might have the benefit of it, 
if any; and the clerk then added, “and find the amount 
due on the mortgage $100.” The said verdict was then 
affirmed in the usual manner. A trial before the other jury was 
suspended for the purpose of taking this verdict, and no time 
was taken for discussion or deliberation as to the effect of taking | 
the verdict in the manner and form aforesaid. The tenants 
moved that said verdict be received entire, or entirely rejected, 
and that if judgment were rendered thereon, it should be the con- 
ditional judgment for $100 only. If the court should refuse to 
enter judgment according to said motion, then they moved that 
the court receive only the verdict as originally returned by the 
jury, and set aside the amended verdict. 

The demandant moved that conditional judgment be rendered, 
according to the provisions of Rev. Sts. c. 10°, rejecting the 
finding of the jury as to the sum due, and that the court pro- 
ceed to inquire and adjudge for what sum the conditional judg- 
ment should be rendered. 

The court overruled the said motions of the tenants, set aside 
that part of the amended verdict which found the sum due, and 
ordered conditional judgment to’be entered for such sum as the 
court, on inquiry, should find to be due. The tenants alleged 
exceptions to the aforesaid proceedings of the court. 

Byington, for the tenants. ‘The parties are bound by the ver- 
dict as to the amount, or are not bound at all. If the question 
as to the amount due was not submitted to the jury by consent 
of the parties, and the judge, of his own mere motion, directed 
the jury to find how much was due to the demandant, he had 
no right to reject the finding which he had ordered. Copeland 
v. Wadleigh, 7 Greenl. 141. 

Porter, for the demandant. The issue to be tried was, whether 
the tenants had disseized the demandant ; and the jury had no 
cognizance of any other question. By the Rev. Sts. c. 107, 
§ 5, the court are to inquire and determine how much is due to 
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a demandant, when it has been ascertained, by the jury or other- 
wise, that he is entitled to a conditional judgment. And so it 
was by St. 1785, c. 22,$ 1. The jury probably found that 
$100 was due, because the writ ordered an attachment to that 
amount, and the damages were laid at that sum. No evidence 
of partial payment was offered ; but the evidence, if it proved 
any payment at all, proved payment in full. The verdict was 
therefore for the demandant on the issue joined. In this case, 
it is true, as it was said by Wilmot, J. to be, in Hawks v. Crof- 
ton, 2 Bur. 700, “if the defendant had proved his justification, 
the verdict could not have been found as it is.’ And the court 
was well warranted in putting the informal verdict into proper 
form. 2 Bur. ubi sup. Yelv. (Amer. ed.) 78, note (1.) Por- 
ter v. Rummery, 10 Mass. 66. Hodges v. Raymond, 9 Mass. 
319. Ropps v. Barker, 4 Pick. 239. As the amount due to 
the demandant was not in issue, judgment was rightly entered on 
the finding of the matter only which was in issue. Bac. Ab. 
Verdict,.N. Bacon v. Callender, 6 Mass. 304. Lincoln v 
Hapgood, 11 Mass. 358. 

Byington, in reply. A court may doubtless order a verdict 
to be put into proper form, where a jury go beyond what is 
submitted to them, and include in their verdict matter of surplus- 
age. But in this instance, the jury have found the very matter 
which they were directed to decide ; and that matter is not mere 
surplusage. The authorities cited are therefore inapplicable to 
this case. 

Hussarp, J. In this case no question was raised as to the 
execution of the mortgage deed and the assignment to the de- 
mandant ; but the questions submitted to the jury were, whether 
two of the notes given by the tenant Brown, and which were se- 
cured by the mortgage, had been paid by him; and also whether 
two other notes, given by said Brown to Laflin & Field, and 
which were intended to be secured by the assignment of the 
mortgage, were given to Laflin & Field without consideration, 
or had been paid. And the jury were also instructed to ascer- 
tain the amount due to the demandant on the notes, if any thing 
was due. 
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The issue in the case was, whether the tenants had disseized 
the demandant ; which issue depended on the fact whether the 
notes were void for want of consideration, or had been paid. 
If either of those facts was true, or if part of the notes were 
void for want of consideration, and the others had been paid, 
then the tenants were entitled to a verdict; otherwise, the de- 
mandant would prevail. 

But the court further instructed the jury, on the supposition 
that the parties intended to submit the question as to the amount 
due to the demandant, to find the same specifically, if they found 
for the demandant. 

The Rey. Sts. c. 107, $ 5, require that ‘“ when the conditional 
judgment is to be entered, the court shall inquire and determine 
how much is due to the plaintiff on the mortgage, and shall then 
enter judgment, that if the defendant shall, within two months 
after the judgment, pay,’ &c. Now here the court directed 
the jury to ascertain the amount while the question was pending 
whether any conditional judgment should be rendered or not. 
We think therefore the inquiry directed by the judge was pre- 
mature and not warranted by any usage, nor contemplated by 
the framers of the statute. But if the parties had agreed to this 
course, we should not feel inclined to disturb the finding of the 
jury, as the consent of the parties would take away the error, 
if any, in the proceeding. And we see no reason, where the 
parties agree, why the court may not direct an issue to the jury, 
to ascertain the sum for which the conditional judgment shall 
be entered. But here we think there is not sufficient evidence 
of any such agreement; nor did the judge so deem it, as is 
apparent from his final ruling in the case. 

The jury may have been misled by the direction given them 
that they were to ascertain the sum due; and we cannot say 
that they would have agreed in their verdict, if they had sup- 
posed that such a finding by them did not as well settle the 
amount due, as the fact that the demandant was entitled to 
recover. ‘T’his seems probable from the statement of the learned 
counsel, in his argument, that the evidence, if it went at all 


against the notes, went against all of them; if the evidence 
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proved payment, it proved payment of all. Now the jury came 
to no such conclusion ; for they found either a want of consider- 
ation for a part of the notes, or payment of a large part, and a 
small balance due ; and we may well doubt, therefore, whether 
they would have agreed on a verdict, the result of which might 
have been, that the defendants would be charged with all the 
notes. 

To reject the sum found by the jury, and yet retain the ver- 
dict for the demandant, might be to confirm a verdict which 
the jury did not find ; and to say that they must have found for 
the demandant, or they could not have found the $100, by no 
means follows ; for if they had not found that sum, they might 
not have agreed at all. We are of opinion, therefore, that this 
was not a mere superfluous finding, to be rejected by the court 
at their discretion, but that it entered into the merits of the ver- 
dict, and that it may work injustice to retain it. We are of 
opinion that the verdict, under the peculiar circumstances of 
the case, should be set aside, and a new trial granted; as we do 
not think there is sufficient evidence of a previous agreement 
to bind the parties, and there is now no agreement to adopt the 
sum found by the jury as the correct amount for which the con- 
ditional judgment shall be rendered. 

We do not doubt the authorities cited as to the right of the 
court to amend an informal verdict, and to make it conform to 
the issue between the parties, or to reject that as surplusage 
which they were not called upon to find, and which was not 
properly submitted to them. But in this case, they were directed 
to inquire into and ascertain the amount due; and this was a 
material inquiry. We think it cannot be regarded as merely 
formal, or only surplusage. 

Verdict set aside, and a new trial granted. 
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Isaac Honces, Executor vs. Joun Kine, Jr. 


In an action on an agreement for the payment of a certain sum if the promisor 
should not do a certain act, where the question is, whether such sum is a penal 
one or liquidated damages, parol evidence is admissible concerning the subject 
matter of the agreement, so far as respects the situation of the parties, and the 
facts relating to the agreement, and especially to the consideration thereof. 

A. purchased of B. an execution for $80 against C., and also C.’s note for $370, and 
several years’ interest thereon, which note was secured by a mortgage of C.’s land, 
and the mortgage had been assigned to D.: For this execution and note A. gave 
B. a note for $580, and B. gave A. a bond for the payment of $520: The condi- 
tion of the bond was, that B. should procure D. to assign said mortgage to A. 
within one year; and A. engaged, upon payment of $580 to him by B., to give back 
C.’s note to B.: B. failed to procure an assigument of the mortgage to A. by D., 
and A. brought an action against B. on the bond. Held, that the sum of $580 
was liquidated damages. 


Dezsr ona bond executed by the defendant on the 27th of 
December 1837, for the payment of $580 to Nathan Drury, 
the plaintiff’s testator. The condition of the bond was thus: 
‘Whereas said Drury has purchased of said King a certain 
promissory note against Otis Hodge, jr., dated March 24th 1832, 
for the sum of $370 and interest —said note is payable to one 
Simon H. Ray or bearer, and said note is secured by mortgage to 
said Ray, dated March 24th 1832, and said mortgage is assigned 
by said Ray to Benjamin F’. Robinson, and by said Robinson to 
James E. Marshall, and by said Marshall to Turner & Laflin — 
apd whereas said King has agreed to procure an assignment of 
ur. said mortgage from said Turner & Laflin, or from some per- 
son legally authorized by them to assign the said mortgage to 
said Drury within one year from the date hereof, or, in case said 
King does not procure an assignment from said Turner & Laflin, 
or some person legally authorized by them to make an assign-, 
ment by them to said Drury, said King shall pay or cause to be 
paid to said Drury, or his heirs, executors, or administrators, the 
said sum of $580 and interest on the same, then this bond 
shall be void; otherwise, to remain in full force and effect.” 
On the back of the bond was the following memorandum : 

“ Due on Otis Hodge, jr.’s note secured by mortgage - $497-65 
Expenses paid by King -~ - agit a Gs Some 1 2:35 


December 22d 1837. $500-00 
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N. Drury gave his note to King for - - - 500—Mt. 
N. Drury gave his note to King for - - © © 80— Extn. 
$580 
Paid to Holipn.. j= +, ow ee eee 14-65 
$594-65 Due. 
To Rob. - 0 | ee 
December 22d 1837, $1044-65 Due.” 


The following writing was also on the back of the bond: 
“Tf said King shall fail to procure an assignment of the mort- 
gage within named to said Drury, and shall tender to said Drury, 
or pay to said Drury, the sum of $580, and interest on the 
same ; if said Drury shall receive the said $580, and interest, 
then said Drury shall give up to said King the note within 
mentioned against said Hodge. It is, however, to be optional 
with said Drury, to give the note to said King or not. If said 
Drury shall refuse to give up the note within mentioned to said 
King, said King not to pay said Drury any thing. N. Drury.” 
Annexed to the bond was the deposition of EK B. Penniman, 
stating that the bond was drawn by him, and executed by the 
defendant in his presence ; that the agreement of said Drury, on 
the back of the bond, was drawn by the deponent; also, that the 
memorandum on the back of the bond was made by him, at the 
same time, “ down to figures of $580, and also the lower date 
of December 22d 1837;” and that the other writing and 
figures of said memorandum were in the handwriting of Nathan 
Drury, but were not put upon the bond when it was executed: 
That said Drury gave to the defendant two notes of hand, one 
of $500, and one of $80, at the time of the execution of the 
bond, and according to said memorandum; that the sum of 
$580 was the amount of two different transactions, one for the 
note, the other for an execution against Otis Hodge. The 
deponent further stated, that he “ should say,” but was ‘ not 
positive as to the fact,’? that Otis Hodge gave to Drury, at the 
time the bond was executed, a quitclaim deed of ‘ the premises 
named in the bond.” | 

In the court of common pleas, the defendant admitted a 
breach of the condition of the bond, and submitted to a default 
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He then moved for a hearing in chancery, to ascertain the sum 
for which execution should issue. The plaintiff objected to this 
motion, on the ground that the sum of $580 and interest was 
not a penal sum, but liquidated damages. The court overruled 
_ this objection, and decided that the sum mentioned in the bond 
was a penal sum, and accordingly ordered that judgment should 
be entered for said sum and interest thereon from the date of 
the writ, and that execution should issue for such sum as should 
be adjudged by the court, on a hearing in chancery, according 
to the Rev. Sts. c.100,$ 9. The plaintiff thereupon alleged 
exceptions. 

Robinson & D. N. Dewey, for the plaintiff. The sum men- 
tioned in the bond was liquidated damages. Drury’s purpose 
was to obtain title to the land under the mortgage, by an assign- 
ment of the mortgage by Turner & Laflin; and the time within 
which that assignment was to be made was limited to one year. 
If not made within a year, the defendant was to pay $580 and 
interest. Drury was not to wait and see whether he sustained 
any damages by not having an assignment of the mortgage. 
Heath, J. says, “where it is agreed that if a party do such a 
particular thing, such a sum shall be paid by him, then the sum 
stated may be treated as liquidated damages.” 2 Bos. & Pul. 
353. The rule must be the same where a party agrees that if 
he does not do a certain thing he will pay a certain sum. See 
Lowe v. Peers, 4 Bur. 2228. Smith v. Smith, 4 Wend. 468. 
Knopp v. Maltby, 13 Wend. 587. Heard v. Bowers, 23 Pick. 
455. Pierce v. Fuller, 8 Mass. 223. 

The memorandum on the bond shows that the defendant 
received $580; and the provision that interest should be paid 
on that sum tends to show that the sum was liquidated dam- 
ages. The deposition of Penniman was admissible for the pur- 
pose of showing that liquidated damages were intended by the 
parties. Perkins v. Lyman, 11 Mass. 81. 

Byington, for the defendant. The testimony of Penniman 
is inadmissible, as it adds to the bond, instead of merely show- 
ing the circumstances that attended its execution. But if that 
testimony be admissible, then it shows that Drury received an 
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execution for $80; and the presumption is, that he collected it. 
If he did collect it, then he has not suffered damage to the 
amount of $580, and should not recover that amount. And 
if he received a quitclaim deed from Otis Hodge, as Penniman 
believes he did, he has suffered no damage at all from the 
defendant’s failure to obtain an assignment of the mortgage. 

The sum of $580 is more than the admissible evidence shows 
that the defendant received of Drury, with the addition of law- 
ful interest thereon for one year, viz. nearly 24 per cent. per 
annum on $500. 

Husgarp, J. The only question in this case is, whether the 
sum of money which the defendant promised to pay, if he did 
not procure an assignment of the mortgage, is to be considered 
merely as a penalty, or whether it is the sum agreed upon to be 
paid, in case he fails in his engagement. This, as has been 
determined in Perkins v. Lyman, 11 Mass. 81, is a question of 
construction ; therefore the subject matter of the contract may 
be inquired into, so far as respects the situation of the par- 
ties and the facts relating to the agreement ; not however for the 
purpose of controlling the language, where that is clear and ex- 
plicit, but to ascertain the circumstances out of which the con- 
tract originated, and especially in regard to the consideration 
Clapp v. Tirrell, 20 Pick. 247. 

If this agreement had not been expressed in the form of a 
bond with condition, it would then, we think, be very clear 
that the actual sum to be paid by the defendant was adjusted 
and settled at the time of making the contract. 

Agreeably to what we have observed before, the deposition 


of Penniman, though not competent to control the construction — 


of the instrument declared on, is admissible to explain the cir- 
cumstances under which the bond originated ; to show that the 
indorsement on the instrument was made at the same time, and 
is to be taken as part of it; and to give the facts in relation to 
the consideration. | 
From this it appears that the sum of $580 had been actually 
advanced by Drury in his notes to King, one for $500 and 
another for $80, for which he received no other consideration 


A 
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than the note of Otis Hodge, on which was due about $500, 
and an execution aguinst Hodge for $80. ‘The note of Hodge 
was originally secured by mortgage; but the mortgage had 
been assigned without the note, and at that time was not in the 
possession of King. By the instrument in suit, King agreed 
to procure the assignment of the mortgage to.Drury within a 
year, and if not, to pay back the sum of $580 with interest: 
And upon these facts, we are of opinion that this instrument is 
not: to be considered as in the nature of a penalty, and the dam- 
age sustained to be ascertained by the value of the mortgaged 
property, but as an agreement to pay back the $580 with inter- 
est, if the assignment of the mortgage could not be procured, 
upon Drury’s giving back the note of Hodge. 

The only doubt as to this arises from the sum of $80, said 
to be paid for an execution ; and it has been suggested that this 
was a mere cover for usury. But this suggestion is not brouglit 
forward in such a manner as to authorize the court to take 
notice of it; and in relation to the execution, very little infor- 
mation is given, and no evidence of its value. And we cannot, 
on the whole, consider it as affecting the agreement of the par- 
ties as to the actual amount to be paid, in case the mortgage 
should not be assigned, and to convert the instrument into a 
mere penal engagement. 

It is often a doubtful question whether the sum stipulated to 
be paid on the non-performance of a condition is in the nature 
of a penalty, or is the amount settled by the parties for the pur- 
pose of making that certain which would be otherwise uncertain 
In a case like the present, but little light can be derived from 
authorities. It must rest on the construction to be given to the 
language used, aided by the facts proved, which gave birth to 
the instrument. And here it appears that the defendant, having 
received $580 from Drury, did agree to procure for him the as 
signment of a certain mortgage, and in default of it, to pay him 
back the $580 and interest, without reference to the execu- 
tion. And we think this was settling the actual sum to be paid, 
and that it was not intended to leave the amount in uncertainty 
and to depend upon unforeseen contingencies. 
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The bond has indeed a condition ; but that is matter of form, 
and cannot turn that into a penalty which, but for the form, is 
an agreement to pay a precise sum under certain circumstances. 
And the agreement to pay interest on the sum is a strong cor 
roboration of this construction of the instrument; as in penal 
bonds such a provision is not made, but the party relies on the 
penalty as the means of furnishing full indemnity for all that 
may be payable for a breach of the condition. 

On the whole, we are of opinion that the damages were liqui- 
dated by the parties. The exceptions are therefore sustained, 
and as no payment is shown to have been made, judgment will 
be entered for the sum of $580, with interest from the time it 
was payable. 


Francis Cora vs. Busurop Buck. 


This instrument was held to be a negotiable note: March 13th 1840. For value re- | 
ceived, I promise to pay J. P. or bearer $570, it being for property I purchased of 
him in value at this date, as being payable as soon as can be realized of the above 
amount for the said property I have this day purchased of said P., which is to be paid 
in the course of the season now coming. 


INDEBITATUS AssUMPsIT on the common money counts. Plea, 
the generalissue. Trial in the court of common pleas. 

The plaintiff, to maintain the issue on his part, offered in evi- 
dence the following instrument: “ New Ashford, March 13th 
1840. For value received, I promise to pay John Pero, or 
bearer, five hundred and seventy dollars and fifty cents, it being 
for property I purchased of him in value at this date, as being 
payable as soon as can be realized of the above amount for the 
said property I have this day purchased of said Pero, which is to 
be paid in the course of the season now coming. 

‘ Bushrod Buck.” 

The defendant objected, that this instrument was not a nego- 
tiable note, and therefore could not be given in evidence by the 
plaintiff in this action brought in his own name. The court de- 
cided that said instrument was a negotiable note transferable by 
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delivery, and the same was given in evidence to the jury, who 
returned a verdict thereon for the plaintiff. The defendant 
alleged exceptions to said decision. 

Lanckton, for the defendant, cited Coolidge v. Ruggles, 15 
Mass. 387. Story on Bills, 57-60. Chit. on Bills, (Spring- 
field ed. 1830,) 41, 42, 44, 48, & notes. 

Colt, for the plaintiff. The note was payable at all events 
during the season of 1840, and was not payable out of a particu- 
lar fund. Haussoullier v. Hartsinck, 7 T. R. 733. Mackleod 
v. Snee, 2 Ld. Raym. 1481. Stevens v. Blunt, 7 Mass. 240. 
Pierson v. Dunlop, Cowp. 571. But if the note were payable 
out of a particular fund, it was a fund in the defendant’s power 
when the note was given. Such note is negotiable, though it 
may be otherwise in case of a bill of exchange. 1 Dane Ab. 384. 
Kyd on Bills, (Boston ed.) 50. 

Suaw, C. J. The true test of the negotiability of a note 
seems to be, whether the undertaking of the promisor is to pay 
the amount at all events, at some time which must certainly 
come, and not out of a particular fund, or upon a contingent 
event. If it were payable on a contingency, or out of a particular 
fund, it would not be negotiable. This note, we think, was pay- 
able by the promisor at all events, and within a certain limited 
time. The note is obscurely written and ungrammatical. But 
we think the meaning was this; that the signer, for value re- 
ceived in the purchase of property, promised to pay Pero or 
bearer the sum named, as soon as the termination of the com- 
ing season, and sooner, if the amount could be sooner realized 
out of the fund. Such reference to the sale of the property was 
not to fix the fund from which it was to be paid, but the time of 
payment. The undertaking to pay was absolute, and did not 
depend on the fund. Soas to the time, whatever time may be un- 
derstood as the “coming season ;”? whether harvest time or the 
end of the year, it must come by mere lapse of time, and that 
must be the ultimate limit of the time of payment. 

Exceptions overruled. 
50 
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A justice of the peace has no jurisdiction in an action of replevin, except replevin for 
beasts distrained for going at large, or impounded for doing damage ; and of course the 
court of common pleas has no appellate jurisdiction of any other action of replevin. 

A plaintiff, against whom a judgment is rendered, may maintain a writ of error to re 
verse it, on the ground that the court to which he resorted had no jurisdiction. 

Where an action of replevin for goods, commenced before a justice of the peace, was 
carried to the court of common pleas by appeal, and that court rendered judgment 
for the defendant for a return, with damages and costs, and the plaintiff brought a 
writ of error, on the ground that neither the justice nor said court had jurisdiction, so 
much of the judgment as awarded a return and damages was reversed, and so much 
as awarded costs was affirmed. 


Suaw, C.J. This is a writ of error to reverse a judgment of 
the court of common pleas. The action was replevin for goods, 
originally commenced before a justice of the peace, carried by 
appeal to the common pleas, and there judgment was rendered 
for the original defendant, for a return of the goods, with dam- 
ages assessed at two dollars, and costs fifty six dollars. Upon 
this judgment the original plaintiff brings error; and the first 
error assigned is, that the justice had no original jurisdiction of 
the writ, and of course the court of common pleas had no appel- 
late jurisdiction, and therefore the judgment is erroneous. 

It may seem, on the first suggestion, that the law would 
depart from its usual rules of action in allowing a party to take 
advantage of his own wrong, and reverse a judgment for an error 
which he himself has committed in bringing his suit in a court 
having no jurisdiction. But without stopping to consider how 
far this consideration would apply to other species of error, we 
think that whatever other defects may be waived, consent can- 
not give jurisdiction where the law has not given it; and thata 
writ of error will lie in this case, at the suit of the party who 
commenced the action, to reverse a judgment against him, if the 
justice had no original jurisdiction. 2 Saund. 47, note (8.) Ca- 
pronv. Van Noorden, 2 Cranch, 126. Striker v. Mott, 6 Wend. 
465. Yelv. (Amer. ed.) 107, note. 

Upon that part of the case, the court are ‘of opinion that a 
justice of the peace has no jurisdiction in replevin, except in 
cases of beasts distrained or impounded. Rev. Sts. c. 113, $ 17 
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Such were the provisions, and such, we understand, was the uni- 
form practice under the former statutes. Sts.°1788, c. 65, and 
1789, c. 26. A very special provision being made, authorizing 
a justice to entertain jurisdiction in an action of replevin for 
beasts impounded or distrained, the maxim applies, expressio 
unius exclusio est alterius ; giving an express jurisdiction in a par- 
ticular case implies that it is not given generally. It was con- 
tended that the justice had jurisdiction in replevin, under his 
general power to take cognizance of civil actions. Rev. Sts. e. 
85,$ 1. But the language limits such suits to cases where 
debt or damage is demanded, and is not applicable to a case of 
replevin, where the principal subject of controversy is the right 
toa specific chattel. Weare not aware that there is any decided . 
case in our own reports, on the subject. Probably the question 
has not been before brought up for adjudication. Such howev- 
er is the decision in Maine, under the laws of Massachusetts, and 
under those of Maine, until altered, and the jurisdiction extended, 
by a recent statute. S7. 1829,c.443. Small v. Swain, | Greenl. 
133. Ridlon v. Emery, 6 Greenl. 261. 

The court are therefore of opinion that the judgment, so far 
as it was erroneous, must be reversed. But so far as that 
judgment awarded costs for the defendant, it was not erroneous. 
It was formerly considered, that where the ground of decision 
was, that the court had no jurisdiction, no judgment would be en- 
tered, and of course no costs awarded ; and there were several 

conflicting decisions. But the subject was fully considered and 
decided in a recent case, and it was held, upon the very broad 
words of the statute giving costs to the prevailing party in all civil 
actions, (Rev. Sts. c. 121, $ 1,) that costs should be allowed, where 
the decision was, that the court had no jurisdiction. Cary v. Dan- 
tels, 5 Met. 236. That decision must govern the present case. 
The court are called on, in such case, to decide, and must in due 
course of judicial proceeding decide, whether they have juris- 
diction to hear the parties on the merits. This is a proceeding 
attended with expense; the party successfully resisting the juris 
diction is the prevailing party ; and we are of opinion, that with. 
in the spirit, if not the terms, of the statute, he is entitled to costs, 


592 BERKSHIRE. 


Farmers & Mechanics Bank v. Jenks. . 


Where a judgment consists of parts which are distinct, it may 
be affirmed in part, and reversed in part. Frederick v. Look- 
up, 4 Bur. 2018. Cummings v. Pruden, 11 Mass. 206. Smith 
v. Jansen, 8 Johns. 111. Applying that rule to the present 
case, we are of opinion, and do adjudge, that so much of the 
said judgment as awarded to the defendant a return of the 
goods replevied, and damages for the taking, be reversed; and 
that so much of the said judgment as awarded costs for the de- 
fendant be affirmed. 

Bishop, for the plaintiff in error. 

D. N. Dewey, for the defendant in error. 


Presipent, Directors, &c. or THE Farmers and Mecuanics 
Bank vs. Wi.LiaM JENKs. 


It is not necessary, in order to maintain an action by an incorporated bank, that such 
bank should show a regular organization, according to the directions of the Rey. 
Sts. c. 44. It is, in general, sufficient to give evidence of the act of incorpora- 
tion, and the actual use of the powers and privileges thereby conferred. 

A promissory note given to a bank for stock therein, if received as equivalent to 
cash, entitles the promisor to the privileges of a stockholder, and is therefore not 
void for want of consideration. 

Where the receiver of the effects of a bank, who was appointed on motion of the 
bank commissioners, pursuant to St, 1838, c. 14, brings an action in the name of 
the bank against a stockholder, to recover the amount of a note for stock sub- 
scribed for, such stockholder cannot defeat the action by showing that he and all 
the stockholders gave their notes for stock instead of paying money, in fraud of 
the banking laws; nor by showing the repeal of said statute of 1838, ¢. 14. 


AssUMPSIT on a promissory note for $100, dated September 
30th 1837, signed by the defendant, payable to his own order, 
and by him indorsed. The action was brought by Thomas 
Robinson, who had been appointed receiver of the plaintiffs’ 
effects, under the provisions of St. 1838, c. 14. 

At the trial in the court of common pleas, before Williams, 
C. J., the plaintiffs gave in evidence the note, their act of incor- 
poration, (St. 1836, c. 124,) the act in addition thereto, (St. 
1837, c. 108,) the appointment of said Robinson, as receiver of 
their effects, by a decree of the supreme judicial court, at March 
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term 1838, in Suffolk, and the St. of 1839, c. 99, repealing said 
act of incorporation. The plaintiffs further proved that no duly 
authenticated records of the proceedings of the stockholders of 
said bank, at the time of their supposed organization, could be 
found ; and R. Wood, the last acting cashier of said bank, testi- 
fied that he acted as cashier from November 1837 till said 
receiver took possession of the effects of the bank; that he 
never saw any records of the proceedings of said bank, and 
never made any; that E. A. Stansbury, the former cashier, now 
resides in Vermont; that while he (Wood) acted as cashier, he 
made and kept minutes of the proceedings of the corporation, 
on loose sheets of paper, (which he produced in court ;) that P. 
Briggs acted as president during that time, and I. Richardson, 
I. Dean, D. Smith and D. P. Lapham acted as directors; that 
bills of said bank were issued and put in circulation before he 
(Wood) was chosen cashier, but not afterwards; that while he 
was cashier, two half-yearly bank taxes were paid to the state 
treasurer, $10,000 of said bills were redeemed, and the bank 
commissioners examined said bank twice; that said directors 
were chosen at a meeting when he was present, and when the 
stock of said bank was subscribed for ; and that said Stansbury 
was chosen cashier at the same meeting; that two Messrs. 
Kinney and a Mr. Sherwood of New York were present and 
subscribed for all the stock that was not taken by others; that 
he did not know how or by whom said meeting was called, or 
that any public notice thereof was given; that he subscribed for 
five shares of said stock at that time, and paid no money, but 
gave his note for the amount; that he also saw others subscribe, 
but saw no money paid, and did not know that any money was 
ever paid in by said subscribers; that when he became cashier, 
there were in the vaults $2000 in specie, and also notes of the 
stookholders, severally, for the amount of their respective shares, 
and of the date of their subscription ; that no certificates of stock 
were ever issued, and that no other notes were in the bank ; 
that no notes were discounted at the bank after he was cashier ; 
that there were no papers or books in the bank, showing that 
any notes or bills had been discounted ; that there was a book 
VOL. VII. 50 * 


594 BERKSHIRE. 


Farmers & Mechanics Bank v. Jenks. 


(which he produced in court) containing an account of the dates 
and denominations of bills signed ; that the directors met occa- 
sionally ; that no dividend was ever made; and that the note in 
suit was held by the bank while he was cashier. 

The defendant objected to the admission of the foregoing 
parol evidence, but the objection was overruled. 

The original subscription for stock in the bank was given in 
evidence by the plaintiffs. 

The defendant insisted, that upon the evidence admitted, the 
jury were not authorized by law to find a verdict for the plain- 
tiffs ; especially since the St. of 1843, c. 43, had abolished the 
board of bank commissioners, on whose motion the proceed- 
ings of the bank had been stopped and a receiver of its effects 
been appointed. But the judge instructed the jury, that if the 
testimony aforesaid was true, the evidence was sufficient to ~ 
authorize them to find a verdict for the plaintiffs. A verdict 
was returned for the plaintiffs, and the defendant alleged 
exceptions. 

Sumner & Porter, for the defendant. The plaintiffs have 
no authority to sue as a corporate body. Utica Ins. Co. v 
Cadwell, 3 Wend. 296. Williams v. Bank of Michigan, 7 
Wend. 539. Welland Canal Co. v. Hathaway, 8 Wend. 480, 
and cases there cited. The note was given without considera- 
tion, or upon an illegal consideration. Wheeler v. Russell, 17 
Mass. 258. Fairbanks v. Blackington, 9 Pick. 96. Shiffner 
v. Gordon, 12 East, 304. Willmarth v. Crawford, 10 Wend. 
341. Griswold v. Waddington, 16 Johns. 486. 2 Kent Com. 
(Ist ed.) 366. Rev. Sts. c. 36, $$ 4, 9, 11. 

Robinson, for the plaintiffs. 

Dewey, J. The evidence offered was, in our opinion, fully 
sufficient to authorize a jury to find that the plaintiffs were a 
corporation duly and legally constituted. The production of an 
act of incorporation, and the actual use of the powers and privi- 
leges given by such act, to the extent and in the manner offered 
in evidence, furnished sufficient grounds to authorize all further 
inferences of other compliances with the proper requisites for a 
legal organization of the corporation. Narragansett Bank v 
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Atlantic Silk Co. 3 Met. 282. Middlesex Husbandmen v. 
Davis, 3 Met. 133. Nor can the objection taken, that the 
charter of the bank was repealed, or that the act of 1838, 
c. 14, creating the board of bank commissioners, under which 
these proceedings were instituted, has been repealed, avail the 
defendant. All necessary further provisions, for the purpose of 
adjusting and collecting the assets of the bank, are found in the 
Rev. Sts. c. 44, § 8, and St. 1844, c. 45, $ 1. 

It is then insisted that this note was given without considera- 
tion, and also was given in aid of an illegal transaction and in 
fraud of the banking laws of the commonwealth. 

~We think there was a valuable consideration for the note. 
In consequence of the giving of this note, the defendant became 
entitled to the privileges of a stockholder in the bank ; the note 
being received as equivalent to cash. As to fraud, this, in point 
of fact, may, and appears to be, well sustained ; but it was a 
fraud in which all parties participated. For this fraud the bank 
might have been amenable before the proper tribunal; but it 
is not competent for the maker of this note to take this objec- 
tion to a recovery of the amount’ due thereon, in an action 
instituted by a receiver appointed by this court, and repre- 
senting the creditors of the bank. It is assets that may well 
be collected for the purpose of discharging the debts of the 
bank, or the expenses of closing its concerns under the orders 
of the court. 

If the avails of this note are not required for these purposes, 
but are surplus funds to be distributed among the stockholders, 
the proper remedy for the party would be to file a bill in chan- 
cery, setting forth these facts, and praying an injunction on 
the receiver as to all further proceedings at law to enforce the 
collection of this demand. 

Exceptions overruled, and judgment on the verdict. 
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ComMMONWEALTH vs. Wituiam H. Power & others 


A rail road corporation has authority to make and carry into execution reasonable 
regulations for the conduct of all persons using the rail road or resorting to its 
depots, without prescribing such regulations by by-laws; and the superintendent 
of a rail road depot, appointed by the corporation, has the same authority, by 
delegation. 

A superintendent of a rail road depot has authority to exclude therefrom persons who 
persist in violating the reasonable regulations prescribed for their conduct, and 
thereby annoy passengers or interrupt the officers and servants of the corporation 
in the discharge of their duties. 

Where the entrance of innkeepers, or their servants, into a rail road depot, to solicit 
passengers to go to their inns, is an annoyance to passengers, or a hindrance and 
interruption to the rail road officers in the performance of their duties, the super. 
intendent of the depot may make a regulation to prevent persons from going into the 
depot for such purpose; and if they, after notice of such regulation, attempt to 
violate it, and, after notice to Jeave the depot, refuse so to do, he and his assist- 
ants may forcibly remove them; using no more force than is necessary for that 
purpose. 

If an innkeeper who has frequently entered a rai] road depot, and annoyed passengers 
by soliciting them to go to his inn, receives notice from the superintendent of the 
depot that he must do so no more, and he nevertheless repeatedly enters the depot 
for the same purpose, and afterwards obtains a ticket for a passage in the cars, 
with the bond fide intention of entering the cars as a passenger, and goes into the 
depot on his way to the cars, and the superintendent, believing that he had entered 
the depot to solicit passengers, orders him to go out, and he does not exhibit his 
ticket, nor give notice of his rea] intention, but presses forward towards the cars, 
and the superintendent and his assistants thereupon forcibly remove him from the 
depot, using no more force than is necessary for that purpose, such removal is 
justifiable, and not an indictable assault and battery. 


‘T'u1s was a complaint against the defendants, made to a jus- 
tice of the peace, for an assault and battery upon Timothy Hall, 
on the 23d of March 1844. The defendants appealed from the 
justice to the court of common pleas. ‘Trial before that court at 
the last June term. The judge before whom that trial was had 
made the following report thereof: 

It appeared, that at the time of the alleged assault, &c., the 
defendant Power was master of the depot of the Western Rail 
Road, at Pittsfield, and that the other defendants were servants 
of the Western Rail Road Corporation: That said Hall, hav- 
ing in his pocket a ticket for his passage in the rail road cars 
from Pittsfield to Richmond, and having a bond fide intention 
to go to Richmond, entered said depot about the time of the 
arrival of the cars for Richmond, and was proceeding to the 
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platform, for the purpose of entering a car: That said ticket 
had been procured by another person, and that neither the 
defendants nor any other agent of the said corporation knew 
that Hall had it, or that he intended to go to Richmond. 

Said Power alleged in his defence, that Hall was going to 
the platform to solicit passengers to go to his house, he being 
the keeper of a tavern near the depot; that said Power met 
Hall on his way to the platform, told him he must not go there, 
laid his hands upon and ordered him to leave the depot, without 
any previous inquiry as to his purposes; that Hall made no 
reply, but pressed forward and endeavored to reach the plat- 
form in spite of the efforts of said Power, who thereupon 
ordered the other defendants to put him out of the depot; and 
that they accordingly took him, and forcibly put him out, not 
using any more violence than was necessary to accomplish that 
object. 

It appeared in evidence, or was admitted on the part of the 
Commonwealth, that the innkeepers in the neighborhood of said 
depot had previously to this affair been in the habit of going, or 
sending their servants, to the platform, to solicit passengers, 
arriving in the cars, as customers to their several houses; and 
_ that Hall had personally, and by his servants, participated in 
this practice ; that this practice had become a great annoyance 
to passengers; that said Power, having been placed, by the rail 
road corporation, in charge of the depot, had addressed a circu- 
lar letter to said innkeepers, about two weeks before the said 
assault, stating the facts, and requesting them to discontinue said 
practice, and giving them notice that they would thereafter be 
excluded from the platform ; that all of them, except Hall, dis- 
continued the practice, but that he continued to go to the plat- 

form and solicit passengers ; that said Power had forbidden him, 
a day or two before the said assault, to enter the depot at all; 
that notwithstanding this, Hall had again forced his way to the 
platform, when the cars were in, against the rémonstrances and 
efforts of said Power, who again told him that he must not come 
to the depot any more. 

On this evidence, the defendants contended that they were 
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justified in doing the acts complained of. The judge instructed 
the jury that the foregoing facts did not constitute a defence ; 
and under said instruction, a verdict was returned against the 
defendants. But as the question of law in the case was, in the 
opinion of the judge, so doubtful as to require the decision 
of the supreme judicial court, he made the foregoing report of 
the case, pursuant to the Rev. Sts. c. 138, $ 12. 

Rh. A. Chapman & Colt, for the defendants. Every proprie- 
tor of lands or buildings has a right to the control of them, and 
may put out other persons, after ordering them to remove. 
Commonwealth v. Clark, 2 Met. 25. Common carriers have the 
same right as others to the control of their premises. ‘Though 
they cannot refuse to carry goods or passengers, without good 
cause, yet a passenger who is rejected, and a fortiori a person 
who does not claim the rights of a passenger, has not a right 
to remain on their premises against their will. Hall should 
have exhibited his ticket, or offered the fare, and claimed the 
rights of a passenger. See 2 Kent Com. (8d ed.) 598. Bac. 
Ab. Carriers, B. Inns and Innkeepers, C. 3. Spooner v. Baa- 
ter, 16 Pick. 411. 

If Hall ever had any right to go to the platform, (which is 
denied,) he had forfeited that right by his previous conduet, and 
the defendants, as agents of the corporation, were well war- 
ranted in removing him, while they had a reasonable apprehen- 
sion that he would cause disturbance and annoyance. Howell 
v. Jackson, 6 Car. & P. 723. Story on Bailm. $476. Chit. 
Con. (5th Amer. ed.) 478. In Markham v. Brown, 8 N. Hamp. 
523, it was held that the right of one to enter an inn, for the 
purpose of soliciting passengers for a stage coach, may he for- 
feited by his misconduct in disturbing the guests; and that an 
innkeeper may prohibit a stage agent from entering, until the 
ground of apprehension is removed. And in Jencks vy. Coleman, 
2 Sumner, 221, it was decided that proprietors of steamboats, 
though they are common carriers, may rightfully exclude per- 
sons from their boats, whose character, habits or purposes inter- 
fere with the proprietors’ interests, and all persons who refuse to 
obey the reasonable rules prescribed for the regulation of the 
boats. 
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Bishop, for the Commonwealth. The law relied on for the 
defendants does not apply to the facts of this case. Exclusive 
right of possession of premises is necessary in order to justify a 
removal of others therefrom by force. One cotenant, who 
obtains possession of the whole, has no right forcibly to keep 
out another tenant. <A rail road corporation is not, strictly 
speaking, a private corporation, like a steamboat or stage com- 
pany, whose property is wholly their own. It is a public corpo- 
ration, and takes private property for public use. It has not 
exclusive possession of the track, depots, &c. as against indi- 
viduals and the public. ‘The public have a right there, and 
going there is not a trespass. Therefore, if Hall was not a tres- 
passer, the defendants had no right to expel him by force. 
Can an agent of a turnpike road forbid any person to travel on 
it; or can he seize a trayeller who violates a by-law against 
passing over a bridge faster than on a walk, and turn him off 
by force ? 

The Rev. Sts. c. 44, $$ 1, 2, authorize corporations to estab- 
lish by-laws, and prosecute for violations of them. But the rail 
road corporation has no by-law forbidding taverners and porters 
to crowd about the depots. A circular letter of the agent had 
been issued, without any authority from the corporation, and 
therefore was of no binding force. 

But if Hall might rightfully have been excluded from the plat- 

form, by reason of his former conduct, yet he could not be 
legally excluded from the depot. He was seized before he 
reached the platform. One may stand on the line of his close, 
and prevent another’s entry ; but he cannot resist an approach 
towards it, by way of anticipating an injury. See Reynell v. 
Champernoon, Cro. Car. 228. Weaver v. Bush, 8'T. R. 81. 
_ Further; Hall had a ticket, and a right to a passage, and a 
right to go through the depot to the platform, to claim a passage. 
He was not bound to give notice that he was a_ passenger ; the 
defendants should have inquired of him what his purpose was, 
before laying hands on him. 

Chapman, in reply. The Rev. Sts. c. 44, $ 2, give no author- 
ity to corporations to make by-laws with penalties, which shall 
affect third persons. 
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Suaw, C. J. This is a criminal prosecution instituted 
against Power and several of his assistants acting under his 
orders, charging an assault and battery upon the complainant, 
Timothy Hall. It comes before the court upon a report of the 
evidence. It appears that the learned judge did not give detailed 
instructions to the jury, upon the questions of law arising in the 
case; but the evidence being stated, the jury were directed 
that the facts stated did not constitute a defence; and a 
verdict, under that instruction, was rendered against the de- 
fendants. If it was competent for the jury, consistently with 
the rules of law, to render a verdict for the defendants upon 
this evidence, then the verdict should be set aside and a new 
trial granted. It becomes then necessary to inquire what the 
rules of law are, and how they apply to the evidence reported. 

The court are of opinion, that the rail road corporation, 
both as the owners and proprietors of the houses and buildings 
connected with the rail road, and as carriers of passengers, have 
authority to make reasonable and suitable regulations in regard 
to passengers intending to pass and repass on the road, in the 
passenger cars, and in regard to all other persons making use of 
such houses and buildings. This authority is incident to such 
ownership of the real estate, and to their employment as pas- 
senger carriers ; and all such regulations will be deemed reason- 
able, which are suitable to enable them to perform the duties 
they undertake, and to secure their own just rights in such 
employment; and also such as are necessary and proper to 
ensure the safety and promote the comfort of passengers. 
The reasonableness of such regulations must in some measure 
be judged of with reference to the particular depot at which 
they are adopted. Regulations may be proper and necessary 
at one of the termini of the road, where there is usually a great 
throng of passengers and other persons connected with the 
business of the road, which would not be required at a way 
station, where few persons enter or leave the cars, and where 
_ they stop but a few moments. 

And we are also of opinion, that the regulations, thus to be 
made anf enforced, are not necessary to be made in the form 
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of by-laws, to be carried into effect by penalties and prosecu- 
tions. Such by-laws are rather the regulations which a corpo- 
ration have power to make in respect to the government of 
their own members, and of their corporate officers, or of muni- 
cipal corporations, that exercise, to a limited extent, the powers 
of government. But the regulations in question are such as 
an individual, who should happen to be the sole owner of the 
depots and buildings, and of the rail road cars, would have 
power to make, in virtue of his ownership of the estate, and of 
his employment as a carrier of passengers. 

That a rail road corporation are to be deemed carriers of 
passengers, and are subject to the duties, and entitled to the 
privileges and powers incident to such employment, seems to be 
settled by various cases, in which suits have been sustained by 
and against them. They are in this respect on the footing of 
owners of steamboats. Both are modern modes of convey- 
ance ; but the rules of the common law are applicable to them, 
as they take the place of other modes of carrying passengers. 
Jencks v. Coleman, 2 Sumner, 221. Camden §& Amboy Rail 
Road Co. v. Burke, 13 Wend. 611. Pardee v. Drew, 25 
Wend. 459. Pickford v. Grand Junction Railway Co. 8 Mees. 
& Welsb. 372. An owner of a steamboat or rail road, in this 
respect, is in a condition somewhat similar to that of an innkeep- 
er, whose premises are open to all guests. Yet he is not only 
empowered, but he is bound, so to regulate his house, as well 
with regard to the peace and comfort of his guests, who there 
seek repose, as to the peace and quiet of the vicinity, as to repress 
and prohibit all disorderly conduct therein ; and of course he 
has a right, and is bound, to exclude from his premises all dis- 
orderly persons, and all persons not conforming to regulations 
necessary and proper to secure such quiet and good order. 
Markham v. Brown, 8 N. Hamp. 523. 

We are also of opinion, that the power which the company 
thus have to regulate their several depots, they may delegate 
to suitable officers. Indeed, it is the only mode in which a 
corporation can exercise their powers. And where they have 
appointed a superintendent with authority, by himself and his 
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assistants, to have charge of the depot arid manage its concerns, 
it is incident to his authority to exclude, or direct the exclusion 
of persons who persist in violating the reasonable regulations pre- 
scribed, and thereby interrupt the officers and servants of the 
company in the discharge of their respective duties, or annoy 
passengers. 

If it be insisted, that by opening the doors of their depots, the 
company give an implied license to any and all persons to enter, 
it may be answered, that by thus opening their doors, they do, 
prima facie, give an implied license to all persons to enter, and 
no person is a trespasser by merely entering therein: But all 
such licenses are in their nature revocable; and if actually re- 
voked, and due notice given to an individual or class of individu- 
als, and they still persist in entering, it is without a license, and 
.the owner has a right to exclude them by force, if necessary, 
using no more force than is necessary for that purpose. Weaver 
v. Bush,8 T. R. 78. Without such a power, the business 
could not be carried on; because the crowd of persons enter- 
ing, without intending to take passage, might be so great as to 
exclude passengers. 

In regard to the fact that Hall had a ticket at the time, and 
intended bond fide to go in the cars to Richmond, it appears to 
us that a fact within his own private knowledge, not communi- 
cated to the superintendent, when it was in his power to commu- 
nicate it, cannot place the superintendent in the wrong, in a case 
where he would be otherwise justified. If Hall had repeatedly 
violated a reasonable regulation, in going upon the platform 
when expressly prohibited, and if the superintendent had reason- 
able ground to believe that he was repeating such violatici1, and 
he gave no notice that he then came there for another purpose, 
when it was in his power to do so, the superintendent and his 
assistants, acting on reasonable grounds of belief, must stand on 
the same ground of justification in this respect, as if Hall had no 
such purpose. : 

We are therefore of opinion, that upon the evidence detailed 
in the judge’s report, the jury should be instructed in a man- 
ner somewhat as follows: That if Power had been placed in 
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charge of the depot by the corporation, as superintendent, he had 
all the authority of the corporation,,both as owners and occupiers 
of real estate, and also as carriers of passengers, incident to the 
duty of control and management: ‘That this power and author- 
ity of the corporation extended to the reasonable regulation of 
the conduct of all persons using the railroad, or having occasion 
to resort to the depots, for any purpose: ‘That this power was 
properly to be executed by a superintendent, adapting his rules 
and regulations to the circumstances of the particular depot un- 
der his charge; and that it was not necessary that such regulations 
should be prescribed by by-laws of the corporation: That the 
opening of depots and platforms for the sale of tickets, for the as- 
sembling of persons going to take passage, or landing from the 
cars, amounts in law to a license to all persons, prima facie, to 
enter the depot, and that such entry is not a trespass ; but that itis 
a license conditional, subject to reasonable and useful regulations ; 
and, on non-compliance with such regulations, the license is rev- 
ocable, and may be revoked either as to an individual, or as 
to a class of individuals, by actual or constructive notice to that 
effect: That if the platform, as part of the depot, is appropriated 
to and connected with the entrance of passengers into the cars, 
and the exit of passengers from the cars, and for the accommo- 
dation of their baggage, and if the soliciting of passengers to 
take lodgings in particular public houses, by the keepers of 
them or their servants, is a purpose not directly connected with 
the carriage of passengers by the rail road, on their entrance into 
or exit from cars ; that if, when urged with earnestness and impor- 
tunity, it is an annoyance of passengers, and interruption to their 
proper business of taking or leaving their seats in the cars, and 
procuring or directing the disposition of their baggage ; or if the 
presence of such persons, for such a purpose, is a hindrance and 
interruption to the officers and servants of the corporation, in the 
performance of their respective and proper duties to the corpo- 
ration, as passenger carriers ; then the prehibition of such per- 
sons from entering upon the platform is a reasonable and proper 
regulation, and a person who, after actual or constructive notice 
of such regulation, violates or attempts to violate it, thereby loses 
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his license to enter the depot; that such license as to him may 
be revoked ; and if, upon notice to quit the depot, he refuses so 
to do, he may be removed therefrom by the superintendent and 
the persons employed by him; and if they use no more force 
than is necessary for that purpose, such use of force is not an 
assault and battery, but is justifiable: That as to the circum- 
stances of the present case, if the superintendent had issued a cir- 
cular, giving notice to all innkeepers and landlords, that he had 
prohibited them from entering the depot to solicit persons to go 
to their respective houses as guests, and if this notice came to 
Hall, and he afterwards, and after special notice to him personally, 
had attempted to violate this prohibition, and solicit passengers ; 
and if, upon the particular occasion, he gave no notice of com- 
ing for any other purpose ; and if the defendant Power met him 
on his way to the platform, told him he must not go there, 
laid his hands on him, and ordered him to leave the depot, with- 
out any inquiry as to the purposes of Hall, and Hall made no 
reply, but pressed forward and attempted to reach the platform, 
in spite of the efforts of Power ; this was strong primd facie evi- 
dence that he was going there with intent to solicit passengers, 
in violation of the notice and revocation of license; and that il 
he gave no notice of his intention to enter the car as a passenger, 
and of his right to do so; and if Power believed that his inten- 
tion was to violate a subsisting reasonable regulation ; then he 
and his assistants were justified in forcibly removing him from 
the depot: That if Hall gave no notice of his having a ticket, 
of his intention and purpose to enter the cars as a passenger, 
and of his right to do so, and that Power had no notice of it, 
then Hall could not justify his conduct, and make Power a wrong 
doer, by proving the possession of such a ticket, or of his intent — 
to go in the cars to Richmond, as a passenger; and that he was 
to be considered as standing on the same footing as if he had 
not possessed such ticket. 
New trial granted, 
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Rosert F. Barnarp, Administrator vs. Gersnom M. Fitrcu 
& another. 


Where proceedings against a party, under the Rev. Sts. c, 116, on a complaint for 
flowing land, are not authorized by the provisious of that chapter, and judgment 
for damages is recovered against him, a writ of certiorari will be granted to re- 
move those proceedings, for the purpose of quashing them, although he might have 
prevented such judgment by a proper defence to the complaint. 

Where A., whose land was flowed by a dam erected by B., instituted a complaint 
and recovered damages against B., on the Rev. Sts. c. 116, and it was not alleged 
in the complaint, nor true in fact, that B. had erected a mill, or had an inten- 
tion forthwith to‘erect one, in connexion with his dam, a writ of certiorari was 
ordered. 


In a petition, by the administrator of Stephen Stevens, for a 
writ of certiorari, it was alleged that at the June term 1840 of 
the court of common pleas, Gershom M. Fitch and Ezekiel W. 
Fitch recovered judgment against said Stevens for $175 dam- 
age, and costs of suit taxed at $471-°18, and that execution 
issued on said judgment, and was satisfied by a levy on the land 
of said Stevens: ‘That said judgment was founded on proceed- 
ings upon a complaint, under the Rev. Sts. c. 116, made to said 
court, at the June term 1837, against said Stevens, for flowing 
the lands of said Gershom M. and Ezekiel W. Fitch, the sub- 
stance of which complaint was in these terms: ‘“ In the month 
of June 1836, the said Stevens erected, or permitted to be 
erected and built upon his land, across Iron Works River, in 
Sheffield, a dam to raise the water, for the alleged purpose of 
building a mill thereon ; that said dam raises the water in said 
river, and causes the water to overflow the lands of the said 
Gershom M. and Ezekiel W. lying on both sides of said river, 
for a great distance ; that said dam causes the water to overflow 
and injure a large tract of land of said complainants, to wit, 
thirty acres of meadow land ; and that they have suffered great 
damage caused by the overflowing of said river by means of said 
dam: They therefore pray the court to issue a warrant for a 
jury to hear and determine the matter of said complaint, or to 
issue such process and take such measures in the premises, as 


law and justice may require to give said complainants such 
pL 
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compensation for their injury as the case demands:” That a 
warrant was issued by said court, directing the sheriff to sum- 
mon and empannel a jury to hear and determine the matter of 
said complaint: That the sheriff executed said warrant, and 
returned to said court the verdict of a jury, as follows: “ We 
do estimate the damages which the complainants have sustained, 
from June 1836 down to the time of rendering this verdict,” 
(April 4th 1840,) “at $175. And we do, upon oath, estimate 
the damages to be paid annually to the complainants, as a just 
and reasonable compensation for the damages that shall here- 
after be occasioned by said dam, at $170. And we do, upon 
oath, estimate the sum in gross, which will be a just and reason- 
able compensation to the complainants for all the damages to be 
hereafter occasioned to said complainants by the use of said 
dam, and for the right of maintaining and using the same for- 
ever, at $2500:” That this verdict was accepted by said 
court, at June term 1840, and recorded; and that said Ger- 
shom M. and Ezekiel W., within three months thereafter, elected 
to take said sum in gross, so awarded by said jury, and caused 
their election to be entered, within said three months, on the 
record of the case, in the office of the clerk of said court ; and 
that said court entered the following judgment: “It is consid- 
ered and ordered by the court here, that the said Gershom M. 
and Ezekiel W. do recover against the said Stephen the sum of 
$175 damages, and the costs of suit taxed at $471-13.” 

The objections to the record, which were taken by the peti- 
tioner, and the respondents’ answer to those objections, are 
stated in the opinion of the court. 

Barnard & Sumner, for the petitioner. 

Bishop, for the respondents. 

Dewey, J. This is an application for a writ of certiorarz, to 
bring before this court certain proceedings had in the court of 
common pleas, upon the petition of the present respondents, 
praying that damages might be awarded to them under the 
_ provisions of the statute for the erection and regulation of mills, 
(Rev. Sts. c. 116,) with a view of quashing those proceedings. 
as irregular and erroneous. 
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This application being one addressed to the sound discretion 
of the court, and not to be granted where the errors assigned 
are only matters of form, and where no substantial injustice has 
been done, the court will not, as a matter of course, grant the 
writ of certiorari, especially where the party has, as in the pres- 
ent instance, neglected to invoke the aid of the court in his 
behalf, until after the lapse of some considerable time since the 
making of the adjudication complained of. But, on the other 
hand, if the proceedings were wholly unauthorized by law ; if the 
errors complained of be matters of substance, and not of form ; 
if the objection taken to the validity of the proceedings be one 
which goes to the merits of the case, and presents objections 
which could not have been obviated if taken earlier ; and espe- 
cially where the judgment, if unreversed, may be the foundation 
of further onerous proceedings against the party aggrieved by the 
error complained of, it would become our duty to grant the 
writ, and to vacate the judgment, upon the return of the writ 
of certiorari. 

We have examined the case before us, under this view of the 
law as to the nature of the judicial discretion to be exercised in 
this matter. So far as the objection is taken to the want of a 
formal allegation, in the complaint, that the dam was erected 
to raise water for a water mill, although this may not be directly 
alleged, yet we should think that no sufficient ground was 

shown, as arising from this objection, to require us to grant a 
writ of certiorari. The provisions of the Rev. Sts. c. 116, $ 1, 
are, that “any person may erect and maintain a water mill, and 
a dam to raise water for working it, upon and across any stream 
not navigable, subject to the regulations hereinafter expressed.” 

The allegation in the complaint, that the water is to be raised 
by a dam for the purpose of building a mill thereon, strongly 
implies that the mill to be built is to be a water mill, and so 
far brings the case within the statute. But passing over this 
and other objections of like character, which might be consid- 
ered matters of form, we come to the great question in the case, 
and that which is prominently put forth by the petitioner as the 
ground for quashing the proceedings of the court of common 


608 BERKSHIRE. 


Barnard, Administrator v. Fitch & another. 


pleas. The effect of the judgment complained of was to assess 
upon Stephen Stevens, the respondent in the original complaint, 
a large sum in damages, for flowing the lands of the present 
respondents. The authority for sustaining this judgment rests 
wholly on statutory provisions, and must be found there, if it 
exist at all. The statute enactments are contained in Rey. 
Sts. c. 116. The leading objects of these enactments are the 
encouragement of mills, by giving the right to flow the adjacent 
lands, and the providing of adequate compensation to the own- 
ers of the lands thus flowed. ‘The right to flow, however, is 
attached toa mill and the dam to raise water for working it, 
and does not embrace the case of a dam erected independently 
ofa mill. The statute would furnish no defence to an action 
at common law against one who should erect a dam without a 
mill, and flow the adjacent land. The foundation, therefore, 
of proceedings under the statute, to recover damages for flow- 
ing lands, must rest upon the existence of those facts which 
bring the parties under the operation of the mill act. As we 
have already suggested, the mill is the principal and the dam 
the incident; the former is the real object of protection, the 
latter only as subservient to the former. Hence the party who 
would justify flowing the lands of another, or the party who 
seeks to have damages awarded him under the mill act, must 
set forth a case showing not only the erection of a dam, but 
also that such dam is connected with a water mill, either actu- 
ally existing, or in the process of construction ; which latter term 
will embrace the case of a present purpose forthwith to erect a 
mill in connexion with the dam. 

But there must be the actual erection of a mill, or a purpose 
forthwith to erect one. This precise point seems to have been 
decided in the case of Fitch v. Stevens, 4 Met. 426, arising out 
of the same proceeding, and where one of the parties was the 
same as in the present case. The rule, as there declared, was 
in accordance with the doctrine above stated. It was said, in 
the opinion of the court given in that case, that “ there must be 
coupled with such erection the building of a mill for use, or 
there must exist the intent, which shall be capable of proof, 
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forthwith to erect one.” Again; speaking of the proceedings 
upon the same complaint that is now before us, it was said, “ we 
are of opinion that this complaint for flowing was prematurely 
brought.” ‘ We come to the conclusion, therefore, that Ste- 
phen Stevens was not liable, at the time of the filing of the 
original complaint, to be proceeded against under the statute ; 
and that if he had pleaded in bar to the process, he would, under 
the facts as now presented, have prevailed in his defence.” 
This opinion seems to be decisive upon the merits of the present 
case, and sustains the proposition, contended for by the peti- 
tioner, that the original complaint was defective in a material 
allegation, without which the case was not within the provisions 
of the mill act. 

The only point open to the present respondents, therefore, 
seems to be that connected with the peculiar character of the 
present application, as one addressed to the sound discretion of 
the court. As has already been stated, this application is not 
granted as a matter of absolute right. It will be refused where 
the defect relied on is mere matter of form, and no substantial 
injury has been done to the party complaining, or where the 
party has, by reason of laches in not taking the objection at an 
earlier stage, permitted the adverse party to make large expend- 
itures, for objects beneficial to the party seeking to quash the 
proceedings. ‘The objection, here relied upon by the petitioner, 
does not fall within either class of the cases alluded to. The 
objection to the complaint is a substantial one, and may be 
properly urged at this late stage of the proceedings. It alleges, 
and the fact is, that the original complainants had no such case 
as would warrant. an adjudication assessing damages against 
the respondent in that complaint, in a large sum, and which, 
if liable to the process, he might be compelled to pay. In 
the opinion of the court, the petitioner is entitled to his writ 
of certiorart. 
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INDEX. 


ABANDONMENT. 
See Insurance. Mitt, &c. 


ABATEMENT. 


1. A defendant may plead in abatement in the supreme judicial court, after 
removing an action into that court pursuant to St, 1840, c. 87,§3. Colt v. 
Partridge, 570. 

2. A defendant in an action of assumpsit pleaded, in abatement, that he, 
before the commencement of the action, preferred a bill of complaint 
against the plaintiff, in the court of chancery in Vermont, upon the same 
promises declared on in the plaintiff’s said action, as appeared by the 
records of said court of chancery; that the parties in the plaintiff’s said 
action and in the defendant’s said bill, were the same; that said bill was 
still pending in said court in Vermont; that said court had jurisdiction 
of the subject matter declared on in said bill, which was the subject mat- 
ter of the plaintiff’s said action, and of the parties to the same; and that 
the plaintiff had appeared before said court in Vermont, and made answer 
to said bill, and submitted himself, and the subject matter of his said action 
against the defendant, to the jurisdiction of said court. Held, that this plea 
was insufficient to abate the plaintiff’s writ. 2b. 


ACCORD AND SATISFACTION. 
See Bonn, 3. 


ACTION. 


.. G., the owner of a vessel bound from Boston to India, procured a letter of 
credit from W. & Co. of London, authorizing R., the master of the vessel, 
to value on them, at six months’ sight, for any sum not exceeding £5000 
in all; and in case of any accident to R., by which he might be prevented 
from using the credit, authorizing P., S. & Co. of Batavia, or R. & Co. of 
Canton, to use the letter of credit for account of G.: G. gave this letter 
and a quantity of specie to R., with mstructions to proceed to Batavia, call 
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‘ 


on P., 8. & Co., and, if practicable, load with coffee and return direct to 
Boston; but if he could not there load for home, then to take there a cargo 
of rice, &c., proceed to Lintin, leave the vessel there, go up to Canton, con- 
sult R. & Co., and if he could load with teas prudently, then to put all G.’s 
funds into the hands of R. & Co., take the vessel to Wampoa, and sell the 
rice: R. proceeded to Batavia, and finding the price of coffee too high to 
load therewith for home, he purchased rice, &c. through the houses of P., 
S. & Co. at Batavia, and D. & Co. at Samarang, and paid therefor in six 
bills, drawn by him on W. & Co. under the letter of credit, amounting in 
the whole to £3601 2 10: R. then proceeded to Lintin, conferred with 
R. & Co., determined to load with teas, &c., sold the rice, and put the pro- 
ceeds of the sale, and the specie and letter of credit furnished by G. into 
the hands of R. & Co., who furnished a return cargo of teas, &c.: No 
accident happened to R., to prevent him from using the credit on W. & Co.: 
On the letter of credit, when put into the hands of R. & Co., there was an 
indorsement made by R. purporting to state the amount of the several bills 
that he had drawn thereon at Batavia; but one bill so drawn, to the amount 
of £1000, was by mistake omitted to be indorsed, so that the apparent 
balance on the letter was £1000 more than the real balance: R. & Co. 
thereupon drew on W. & Co. for the apparent balance, and furnished teas, 
&c. for G. to the amount so drawn for, in addition to the amount of G.’s 
specie, &c.: All the bills so drawn were accepted and paid by W. & Co. 
The cargo arrived at Boston, and was received by G., who gave notice to 
R. of the overdraft as soon as it was discovered, and R. insisted that the 
mistake was made by R. & Co. and not by himself: G. thereupon disposed 
of all the teas in the same manner, and paid the aforesaid bills to W. & 
Co.: There was a loss on the whole cargo; and after it was ascertained 
that the overdraft was the mistake of R., G. brought an action against R.’s 
administrator to recover the damages sustained by the mistake. Held, 
that the action was maintainable, and that G. was entitled to recover the 
amount of actual loss sustained by him in consequence of R.’s mistake. 
Gould v. Rich, 538. 

2, An individual cannot maintain an action against the incorporated proprie- 
tors of a canal for damages caused by their omission to construct the canal 
according to the requisitions of their act of incorporation, or their omission 
to keep the canal in repair, if his damage be such only as he suffers in com- 
mon with all others. Proprietors of Quincy Canal v. Newcomb, 276. 

3. In an action by the owner of a coach and horses against the driver of 
another coach, for driving the wheels of his coach upon one of the horses 
attached to the plaintiff’s coach, it is a question for the jury, whether the 
plaintiff’s driver was guilty of such misconduct as to prevent the plaintiff’s 
recovery ; and the court cannot properly give peremptory instructions to the 
jury that the defendant is entitled to a verdict because of the misconduct 
of the plaintiff’s driver. Mumroe v. Leach, 274. 

-4, Removal of actions into the supreme judicial court. See ABATEMENT, 1 
JupemMeENT, 2. 


See Banx. Evipence, 13. Pavupers. Promissory Nore, 6. 7, 
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ADMINISTRATOtL 
See Executror anv ADMINISTRATOR. 


ADVERSE POSSESSION, &c. 
See Way, 1-3. 


AGENT. 


See Action, 1. Assumpsit, 5. Manuracrurtne Corporation. Rai 
Roap Corporation. 


AMENDMENT. 


Where a plaintiff alleged in his declaration that the defendant undertook to 
commence and prosecute a suit against A., in Georgia, for the recovery of 
a debt due from A. to the plaintiff, but so carelessly made a writ and insti- 
tuted.a process against A., that no judgment could be recovered against 
him, whereby the plaintiff wholly lost said debt ; it was held, that the plain- 
tiff might amend his declaration by filing a new count, alleging that the 
defendant issued a writ against A., and procured an order for attaching his 
property to be issued by a magistrate having no authority, and caused a 
defective attachment bond to be prepared and executed in behalf of the 
plaintiff; in consequence of which, the superior court of Georgia dismissed 
the attachment of A.’s property, made on said writ, whereby the plaintiff 
Jost said debt. Holman v. King, 384. 


APPEAL. 


1. Where an appeal from the decision of commissioners of insolvency was 
seasonably entered in this court, and was dismissed by a single judge, on 
the mistaken belief that such appeal was taken away by St. 1840, c. 87, it 

_ was held, that as that statute had not received a judicial construction when 
the appeal was dismissed, the appeal might be entered in this court at a 
subsequent term, within the provision of Rev. Sts. c. 68, § 13. Cross v. 
Cross, 211. 

2. The St. of 1840, c. 87, § 5, authorizes an appeal from an order or judgment 
of the court of common pleas upon an award made under the Rev. Sts. 
c. 114, when such order or judgment is founded upon matter of law appa- 
rent on the record. Skeels v. Chickering, 316. 

See Awarp, l. 


s ASSAULT AND BATTERY. 


A ceclaration which alleges that A. broke and entered a house, and committed 
aa assault on B. therein, is not proved, as to the assault, by evidence that 
A., having a right to immediate possession of the house, entered the same 
and forcibly took away the windows of the room in which B. was sick in bed, 
without evidence that A. knew that B. was in the house. Meader v. Stone, 147. 

See Rai Roap Corporation, 8. 


ASSIGNMENT. 


A city officer, who 1s chosen for a year, subject to be removed from office at 
any time, at the wil of the mayor and aldermen, and whose salary is paya- 
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ble quarterly, may legally make an assignment of a quarter’s salary before 
the quarter expires. Brackett v. Blake, 335. 


ASSUMPSIT. 


1, General indebitatus assumpsit lies for tolls. Proprietors of Quincy Canal 
v. Newcomb, 276. 

2. An oral contract for the sale of land is not utterly void by the statute of 
frauds ; and therefore a party who advances money on such contract can- 
not recover it back, if the other party is able and willing to fulfil the contract 
on his part. Coughlin v. Knowles, 57. 

3. A party who pays more than six per cent. interest cannot recover back the 
excess, in an action for money had and received. His only remedy is under 
the Rev. Sts. c. 35, §§ 2,3. Crosby v. Bennett, 17. 

4, Where a party receives money in advance, on a contract which he had no 
authority to make, and afterwards refuses to fulfil the contract, the other 
party may recover back the money, in an action for money had and received. 
In such case, no previous demand of the money need be averred or proved: 
Dill v. Inhabitants of Wareham, 438. 

5. Where a part owner of a vessel and cargo mortgages his share thereof, and 
afterwards he and the other owners appoint an agent to sell the whole cargo, 
such agent, after selling the cargo and receiving the proceeds, is liable to 
the mortgagee, in an action for money had and received, for the mortgagor’s 
share of those proceeds. Milton v. Mosher, 244. 


See Iysotvent Desrors, 10. 


ATTACHMENT. 


7 


An attachment of the property of a bank, made before the bank commis- 
sioners applied for an injunction, under St. 1838, c. 14,§ 5, to restrain the 
bank from further proceeding with its business, was not dissolved by the 
subsequent appointment of receivers, pursuant to the provisions of that stat- 
ute, to take possession of the property and effects of the bank. Hubbard v. 
Hamilton Bank, 340. . 

2. An attachment made while the insolvent law of 1838, c. 163, was suspended 
by St. 1842, c. 71, is dissolved by an assignment of the debtor’s property, 
made under the former statute since it went again into operation by the re- 
peal of the United States bankrupt act of 1841. Ward vy. Proctor, 318. 


AUDITA QUERELA. 


A debtor, after all his lands were attached, conveyed a part of them to A. by 
deed with covenants of warranty and against incumbrances: The attach- 
ing creditor afterwards recovered judgment, and took out execution, and A. 
paid him a certain sum for a release of the attachment on the land thus con- 
veyed, under an agreement that the creditor need not apply the money, thus 
paid to him, towards satisfaction of his judgment, because A. had no wish 
to raise a claim against his grantor, on the covenants in his deed, as such 
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claim would be worthless: The creditor subsequently levied his execution 
on the other land that was attached, in part satisfaction of his judgment, and 
committed the debtor to prison, on a pluries execution taken out for the bal- 
ance of the judgment: ‘The debtor thereupon brought a writ of audita que- 
rela against the creditor, for relief, on the ground that the sum paid by A. 
had satisfied the judgment pro tanto. Held, that the sum paid by A. was 
not paid on account of the debtor, as it did not come, directly or indirectly, 
out of his funds; and that the writ of audita querela could not be maintained. 
Kimball v. Parker, 63. 


AWARD. 


1. On an appeal from the judgment of the court of common pleas on an 
award of arbitrators, nothing can be considered but some error apparent on 
the record, which would be examinable on a writ of error. Ward v. Amer- 
tcan Bank, 486. 

2. Where controversies are submitted to'the determination of an arbitrator, 
and he, at the request of one of the parties, reports the evidence on which 
he makes his award, but declares that he does so with no intention to sub- 
mit the matters arbitrated to the revision of the court, the court will not 
inquire whether he has decided rightly on questions of law or of fact. ib. 

3. Under the Rey. Sts. c. 114, § 10, an award of arbitrators may be returned to 
the court of common pleas at a term which commenced before the award 
was made. Skeels v. Chickering, 316. 

4, An award which directs one party to pay tothe other a certain sum, within 
a certain time after the date of the award, with interest till paid, is suffi- 
ciently certain. 1b. 


BANK. 


It is not necessary, in order to maintain an action by an incorporated bank, 
that such bank should show a regular organization, according to the direc- 
tions of the Rev. Sts. c. 44. It is, in general, sufficient to give evidence of 
the act of incorporation, and the actual use of the powers and privileges 
thereby conferred. Farmers & Mechanics Bank v. Jenks, 592. 


See ArracuMEnT, 1. Promissory Nore, 5. 6. 


BANK BILLS. 
See Larceny, 1. 


BANK COMMISSIONERS. 
See Promissory Nore, 6. 


BANKRUPT. 


1. A collector of city taxes is “a public officer,” within the first section of the 
United States bankrupt act of 1841; and a debt which he owes the city in 
consequence of a defalcation in his office of collector, is a fiduciary debt. 
Morse v. City of Lowell, 152. 
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2. Fiduciary debts may be proved, under the United States bankrupt act of 
1841, equally with other debts, if the creditors to whom they are due so 
elect ; and if such creditors prove their debts and take a dividend, they are 
barred, like other creditors, by the debtor’s discharge and certificate. Ali- 
ter, of fiduciary debts, which are not proved under the bankrupt act. 7b- 
Fisher v. Currier, 430. 

3. A creditor proved a fiduciary debt, under the United States bankrupt act of 
1841, for the purpose of preventing the debtor from obtaining a discharge 
from any of his debts: The circuit court of the United States soon after de- 
cided, that the owing of fiduciary debts would not prevent the debtor’s dis- 
charge from other debts ; and that fiduciary debts, if proved, &c., would be 
discharged: The creditor thereupon petitioned the district court, before 
which he had proved his debt, to withdraw his claim and proof. ‘The court 
granted said petition, and thereupon gave the debtor a certificate of dis- 
charge. Held, that said fiduciary debt was not barred by the debtor’s 
discharge. Morse v. City of Lowell, 152. 

4. A discharge under the United States bankrupt act of 1841 does not Bae a 
suit on the Rev. Sts. c. 104, § 4, to recover possession of lands or tenements 
wrongfully withheld from the owner. Crosby v. Wentworth, 10. 

5. A factor who has sold the goods of his principal and received the money 
therefor, does not owe him a debt created while acting in a fiduciary capa- 
city, within the meaning of the first section of the United’ States bankrupt 
act of 1841. Hayman v. Pond, 328. 


See Insotvent Desgrors, 6, 7. 


BEACH. 


See Bounparies, 2. 


BIGAMY. 


Under the Rev. Sts. c. 130, § 2, if a woman, who has a husband living, marr: 
another person, she is punishable, though her husband has voluntarily with 
drawn from her, and remained absent and unheard of, for any term of time 
less than seven years, and though she honestly believes, at the time of her 
second marriage, that he is dead. Commonwealth v. Mash, 472. 


BILL IN EQUITY. 
See ABATEMENT, 2. Equity, 1. Parisn, 2. 


BOND. 


I. Before the St. of 1830, c. 110, took effect, it was not the official duty of a 
deputy sheriff to pay any portion of his fees to the sheriff; but his obliga- 
tion, if any, so to do, resulted from his agreement with the sheriff, and was a 
personal duty. Hence, where a deputy sheriff gave a bond to the sheriff, 
in 1824, conditioned to discharge and perform the duties of such deputy, ac- 
cording to his oath of office, and to save the sheriff harmless from all dam- 
ages, costs, &c., that might accrue against him by reason of his appointing 
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said deputy, or by means of any malfeasance, &c., of said deputy, in said 
office ; it was held, that the condition of the bond was not broken by the dep- 
uty’s omission to pay a portion of his fees of office to the sheriff. Austin 
v. French, 126. 

2. The condition of a bond given to a sheriff by his deputy, was thus: That 
said deputy “shall keep a fair register, or registers, of all warrants, sum- 
monses, writs and precepts, that may come to his hands as a deputy sheriff, 
and of his doings and fees thereon, in such fit and concise manner as the 
said ‘A.” (the sheriff) “shall order, and subject to his inspection,” &c. ; “and 
shall annually ” (in certain months named) “ furnish said A. with a true copy 
of the said register or registers.” Held, that the sheriff’s order in what 
manner the register should be kept was not a condition precedent, and that 
the deputy was bound, though no such order was given, to keep a register, 
in some convenient form, which would exhibit a correct statement of all 
processes committed to him, and of his doings and fees thereon; and that 
his omission to keep such full and accurate register was a breach of sajd 
condition. 7b. 

3. A deputy sheriff gave to the sheriff a bond conditioned to render an account 
of writs and processes served by him, with the fees for service, once in six 
months: Ina suit on this bond, twenty nine years after its execution, it 
was proved that the sheriff omitted, for eleven years after his office termi- 
nated, to call‘upon the deputy for any account, and that there was no com- 
munication between them, on the subject of such account, although the 
sheriff was embarrassed in his pecuniary affairs during those eleven years, 
and was, while in office, desirous of obtaining from his deputies what was 
accruing to him, as fast as it was due, and sometimes received money from 
them inadvance. Held, that this evidence would not warrant a jury in find- 
ing either payment, or accord and satisfaction, so as to bar the action on the 
bond. Austin v. Moore, 116. 

4. When judgment is entered for a sheriff, pursuant to the Rev. Sts. c. 100, 
§ 8, for the penal sum of a bond given to him by his aeputy, conditioned to 
keep an account of all writs, &c., served by the deputy, and of the fees for 
serving them, and render such account to the sheriff, and pay him one fourth 
part of such fees, the plaintiff is not entitled to execution for the amount ot 
such penal sum, nor for the amount of the ad damnum in his writ, merely 
because the defendant offers no evidence to show that a less sum is due and 
payable in equity and good conscience; but it is incumbent on the plaintiff 
to-show how much of the penal sum is thus due and payable to him. 7. 

See LimmtTations, 4. 


BOUNDARIES. 


1. Where the documentary title to lands of adjoining owners does not fix the 
boundary line between them by admeasurement, monuments, or otherwise, 
the title of either will be inferred from priority of occupation, In such a 
case, the erection of a building, by one of the adjoining owners, on his own 
land, with eaves overhanging land that has not been occupied in any way 
by the other owner, is a prior occupation and possession of the land under 
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the eaves, and the subsequent cultivation or use of that land by the other 
owner cannot be regarded as an interruption of such prior occupation and 
possession. So if one of the adjoining owners encloses, or otherwise uses, 
land up to a certain line, which he claims as his’ boundary line, this will be 
regarded as a prior occupation and possession up to that line, as against the 
other owner, who subsequently erects a building on that line, with eaves 
overhanging the land thus enclosed or used. ‘hacker vy. Guardenier, 484. 

2. Where heirs divide their land, and assign to one a lot bounding on a beach» 
and he grants to the others a privilege of taking sea-weed on the beath, their 
right is not affected by the gradual shifting of the boundaries of the beach, 
by the action of the sea, but they are entitled to take sea-weed from the 
beach, wherever the beach may be, below the land conveyed as bounding 
on it. Phillips v. Rhodes, 322. 


BURDEN OF PROOF. 
See Bonn, 4. Evipencer, 15. 16. 


; CANAL CORPORATION. 
See Action, 2. Corporation. 


CERTIORARI. 


1. Where a party had due notice of the time and place of the meeting of 
county commissioners to view a road which they had been desired to dis- 
continue, and might have appeared before them, and opposed the discon- 
tinuance, but did not; it was held, after he, and all others who were inter- 
ested, had acquiesced, for nearly five years, in the discontinuance, that a 
writ of certiorart should not issue, on his petition, to remove the record of 
the proceedings of the commissioners in discontinuing the road, although 
those proceedings were not perfectly regular. Holden vy. County Com- 
missioners, 561. 

2. Where proceedings against a party, under the Rev. Sts. c. 116, on a com- 
plaint for flowing land, are not authorized by the provisions of that chapter 
and judgment for damages is recovered against him, a writ of certiorari will 
be granted to remove those proceedings, for the purpose of quashing them, 
although he might have prevented such judgment by a proper defence te 
the complaint. Barnard v. Fitch, 605. 

3. Where A., whose land was flowed by a dam erected by B., instituted a 
complaint and recovered damages against B., on the Rev. Sts. c. 116, and 
it was not alleged in the complaint, nor true in fact, that B. had erected a 
mill, or had an intention forthwith to erect one, in connexion with his dam, 
a writ of certiorari was ordered. 1b. 


CHALLENGE OF JURORS. 


The right of a party, who is put on trial for a capital offence, to a peremptory 
challenge of jurors, must be exercised, if at all, before the jurors are inter- 
rogated by the court concerning their bias and opinions. Commonwealth 
v. Rogers, 500. 
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COLLISION 
See Action, 3. Evipence, 13 


CONSIDERATION. 
See Evipencr, 14. Promissory Nore, 4. 5. 


CONSIGNOR AND CONSIGNEE. 


Where a partner in a mercantile house in Boston was sent to Mobile for 
limited time, to do, among other things, commission business there, ana. 
goods were consigned to him from Boston, and advances were made on the 
goods by the house at Boston, it was held, in the absence of any special 
agreement, that the advances were to be repaid at Boston, and not at Mo- 
bile, and that the expense of remitting the proceeds of the goods, including 
a premium on exchange, if incurred prudently, and according to the course 
of mercantile dealing, was chargeable tothe consignor. Carter v. Cunning- 


ham, 491. 
See Goons Soxp, &c. 


CONSPIRACY. 
An averment, in an indictment for a conspiracy, that the defendants conspired 
to defraud A., is not supported by proof that they conspired to defraud the 


public generally, or any individual whom they might meet and be able to 
defraud. Commonwealth v. Harley, 506. 


CONSTABLE. 
See Warrant ror Town MEETING, 2. 


CONSTITUTIONAL LAW. 
See GuaRDIAN, 2. 


CONTINGENT INTERESTS. 

Contingent interests, both in real and personal estate, are transmissible like 
vested interests. Winslow v. Goodwin, 363. 
See WI tt, 6. 


CONTRACT. 


The mayor of the city of Boston caused an advertisement to be published, for 
about a week, in the daily papers of the city, stating that there had been a 
frequent and successful repetition of incendiary attempts, and offering a 
reward, to be paid by the city, for the apprehension and conviction of any 
person engaged in these attempts. Held, that this was not to be regarded 
as an unlimited offer, continuing till it should be formally withdrawn, but 
as limited to a reasonable time ; and that it ceased to be an otfer after the 
lapse of three years and eight months. Loring v. City of Boston, 409. 


CORPORATION. 


1. A company was incorporated with authority to make a canal of a depth 
and width sufficient for the passage of vessels not drawing more than nine 


620 INDEX. 


feet of water, and to take the land of individuals therefor, on making them 
compensation, and to demand toll for the passage of all vessels through the 
canal, as soon as the same should be passable for vessels ; provided, that if 
the corporation should “ not complete a canal as aforesaid, passable for ves 

sels drawing nine feet of water, within three years,” the act of incorporation 
should be void: The corporation made a canal within three years, and 
established the rate of toll; and A.’s vessel, more than ten years after- 
wards, passed through the canal many times. Held, in a suit by the corpo- 
ration against A. to recover tolls, that A. could not show, either in bar of 
the action, or for the purpose of reducing damages, that the canal was not 
so constructed as to admit vessels drawing nine feet of water. Proprietors 
of Quincy Canal v. Newcomb, 276. 


2. Where a corporation, which is authorized to demand a toll not exceeding 


a certain rate, at first establishes the toll at one rate, and afterwards at a 
higher rate, it is not necessary, in a suit to recover the higher rate of toll, 
that the corporation should show that the defendant had notice that the rate 
had been changed. 7b. 


See Bank. Manuracrurrne CorpPporRATION, 


COSTS. 


. Where the assignee of an insolvent debtor appeals from the allowance, by 


a judge of probate or master in chancery, of a claim against such debtor, 
and on the trial of the appeal the claimant recovers judgment, though for a 
less sum than was allowed him by the judge or master, he is the prevail- 
ing party, and is entitled to costs, under St. 1838, c. 163, §4. Stevens v. 
Hale, 85. 


. Astatute gave to a turnpike corporation the right to recover by rts treasurer, 


in an action of trespass, a sum not exceeding fifty dollars, nor less than two 
dollars, of any person who should attempt to pass its toll gates without first 
paying the legal toll: The treasurer commenced such action in the court 
of common pleas, and the jury assessed damages at a sum not exceeding 
twenty dollars. Held, that under the Rey. Sts. c. 121, § 3, the plaintiff was 
entitled, for his costs, to no more than one quarter part of the damages 
assessed by the jury. Badlam y. Field, 271. 


3. Costs are to be awarded to the defendant, when it is decided that the 


court has no jurisdiction of the action brought against him. Jordan v. 
Dennis, 591. 
See Error, 3. 


DAMAGES. 


1. Where the payee of a note, more than six years after its date, pledges it as 


security for a debt, and, after paying the debt and demanding a return of the 
note, brings an action against the pawnee for not returning it, and the de 
fendant does not show that the promisor was unable to pay the note, the 
jury are at liberty to assess damages for the plaintiff to the full amount of 
the note. In such case, the filing in court of an obligation of the defendant 
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to indemnify the plaintiff against any act done or to be done by the defend 
ant in respect to the note, is no ground for reducing the plaintiff’s damages 
Thomas v. Waterman, 227. : 

2. In trover by a mortgagee of property against one who purchased it of the 
mortgagor, after it was mortgaged, and sold it to a stranger, the damages 
are the value of the property, and interest thereon from the time of the 
sale by the defendant, and not from the time of his purchase. Barry v. 
Bennett, 354. 

3. A. purchased of B. an execution for $80 against C., and also C.’s note for 
$370 and several years’ interest thereon, which note was secured by a mort- | 
gage of C.’s land, and the mortgage had been assigned to D.: For this 
execution and note A. gave B. a note for $580, and B. gave A. a bond for 
the payment of $580: The condition of the bond was, that B. should pro- 
cure D. to assign said mortgage to A. within one year; and A. engaged, 
upon payment of $580 to him by B., to give back C.’s note to B.: B. failed 
to procure an assignment of the mortgage to A. by D., and A. brought an 
action against B. on the bond. Held, that the sum of $580 was liquidated 
damages. Hodges v. King, 583. 


See Bonn, 4. Corporation, 1. Evinencr, 14. Verpict, 1. 


DECEIT. 


A., in a written representation that B. was entitled to credit, concealed the 
fact that B. was a minor, with the view to give him a credit, knowing or 
believing that he would not obtain credit if that fact was known: C. sold 
goods to B. on credit, upon the faith of A.’s representation: B. did not pay 
for the goods, but left the country, and went on a whaling voyage. Held, 
that A. was guilty of an actionable fraud, and that C. was entitled to recover 
of him the amount of the goods, without first brmging an action therefor 
against B. Kidney v. Stoddard, 252. 


DEED. 


1, A. conveyed to B., by deed of release, a parcel of land, “ with a paper mill 
privilege on the premises, and flooms, watercourses, dams, right of way and 
passage, with the right of water for one paper mill with two engines, being 
one of the six paper mill rights and privileges established and agreed upon 
by certain articles of agreement” referred to; said conveyed paper mill 
privilege “to be entitled to all the rights, and none other, and subject to all 
the restrictions, terms and conditions” in said articles of agreement con- 
tained: A. also, in the same deed, granted, assigned and conveyed to B. 
“ all the rights, privileges, benefits and interest, in and to the exceptions and 
reservations which said A. excepted and reserved by his deed to C.” of a 
prior date: By said prior deed of A. to C., A conveyed to C. a parcel of 
land, “ together with a paper mill privilege, with the flooms, watercourses 
and dam to the same belonging, with the right of water for one paper mill 
with two engines, being one of the six paper mill rights and privileges 
established and agreed upon by certain articles of agreement,” (the same 


622 INDEX. 


which were referred to in A.’s deed to B.,) “except the reserve of the right 
and privilege of conveying water through the premises hereby granted and 
conveyed, in the channel now open, in which water used to run to a saw 
mill ; for the purpose of carrying such water works as he [A.] may wish to 
erect on his premises adjoining the premises hereby conveyed, with the 
right of widening said channel, not exceeding sixteen feet, and of deepen- 
ing the same,” &c. Held, that A.’s grant to B. of the rights, privileges, 
benefits and interest in and to the exceptions and reservations which A. 
excepted and reserved in and by his deed to C., did not enlarge the water 
power and privilege released to B. in the former part of A.’s deed to him. 
Hurd vy. Curtis, 94. 

2. Where the several owners of mills and mill privileges on the same water - 
fall apportioned the water among themselves, and a certain part thereof was 
assigned to W., the owner of a fulling mill, for the use of that mill, “ or for 
other machinery requiring equal power,” it was held, that the right was not 
inseparably annexed to the building or site at which the water was then 
used ; but that it might be used and enjoyed at any convenient site, at which 
a mill could be so placed as to take an equal quantity of water, without any 
greater injury to the other mill owners; and therefore, that the sale by W 
to A., another mill owner, of the land across which the water used to run 
to the fulling mill, in an artificial channel, did not extinguish the fulling 
mill right; but that the subsequent conveyance of that right by W. to B., 
another mill owner, entitled B. to use that right, as against A., for a fulling 
mill, or for any other machinery. 17. 

3. W. made a will, devising to her three sons, Samuel, Cyrus and Isaac, each 
one undivided fourth part of all her real estate, and the other fourth part to 
B. and J., in trust for her son Jonas: W. afterwards conveyed by deed 
part of said real estate, by metes and bounds, to her son Samuel in fee, and 
the residue thereof to B. and J. in trust for her sons, Cyrus, Isaac and Jonas, 
after her death: After W.’s death, Samuel made a deed of quitclaim to Jonas 
of all his (Samuel’s) right and title to the real estate which W. conveyed 
to B. and J., for the benefit of said Jonas, and also to “all the real estate 
devised to B. and J. in trust for said Jonas, in the last will of said W.” 
Held, that by the latter clause in this deed, Jonas acquired title to an undi- 
vided fourth part of the real estate of W. which was not conveyed by her to 
B. and J. Whitman v. Whitman, 268. 

4. A. and B., tenants in common of land, made partition by deed: A. quit- 

* claimed to B., by metes and bounds, “forty seven and a half acres and 
twenty rods, excepting one half of the road ; also all of the upper part of the 
house and half of the cellar, except the east great room; also all the north 
part of the great barn, to the middle of the floor,” &c.: B. quitclaimed to 
A., by metes and bounds, the same number of acres and rods, “ except half 
the road ; also one half of the house, containing all of the lower part, except 
one half of the cellar; also the said A. is to have the east great room, and 
the east part of the great barn, to the middle of the barn floor, the line to 
run east and west through the barn floor.” Held, that by these deeds the 
buildings were divided so as to be held in severalty, and that the land 


7 
i'd 
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under the north part of the barn passed to B. Inhabitants of Cheshire v. 
Inhabitants of Shutesbury, 566. 

5. The heirs of an owner of real estate, which was bounded in part by a sea- 
beach, divided the estate by deed, and assigned to some of them parcels of 
land bounded by the beach, and to the others different parcels: The deeds 
assigning the latter parcels granted the privilege of getting sea-weed from 
the beach below the lands granted by the deeds of the former parcels. 
Held, that this was a grant of an incorporeal hereditament, appurtenant to 
the land to which it was annexed, and not aright in gross; and that it 
could not be severed and sold separate from that land; and that the sale 
of the right to a stranger would either be void, or would extinguish the 
right. Held also, that the owner of the privilege was not bound to use the 
sea-weed on the land to which the privilege was annexed, but might use it 
on his other land, or dispose of it to other persons, or Jease his share of the 
privilege while he should continue to be owner of the land to which it was 
annexed, Phillips v. Rhodes, 822. ' 

6 A., being owner of a lot of land, and of three sixteenths of a wharf adjoin- 
ing said land on the south, conveyed his part of the wharf to B., with this 
reservation: “Reserving to myself, my heirs and assigns, to pass to and 
from said wharf to my land on the north side of said wharf:” B. conveyed 
three sixteenths of the wharf to C. by a deed of quitclaim, and C., by a like 
deed, conveyed one half of the wharf to E.: A. then conveyed his land 
north of the wharf to D., with all the privileges and appurtenances, bounding 
the same southerly on the wharf; and D., by a like deed, conveyed the same 
to M.: KE. then conveyed one half of the wharf to F., by deed of quitclaim, 
and F’, and G. then quitclaimed the land north of the wharf to M., by a deed 
like that of A. to D., and that of D.to M.: F. afterwards obstructed M.’s 
passage to and from the wharf, and M. brought an action against him for 
this obstruction. Held, that M. was entitled to recover; that the reserva- 
tion in A.’s deed to B. created an easement to and over the wharf, for the 
benefit of his land on the north, and annexed it as an appurtenance to that 
land ; that when A. conveyed his pagt of the wharf to B., and B. to E., the 
grantees took it subject to the easement; and that F. and G., by conveying 
the land north of the wharf, with the privileges and appurtenances, con- 
firmed the easement. Mendell y. Delano, 176. 


DEMAND. 


See Assumpsit, 4. Use anp Occupation. 


DEPUTY SHERIFF. 
See Bonn, 1-4. 


DISCLAIMER. 


See ImprovEMENTS, 
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DOWER. 


1. A writ of dower is not barred by the statute of limitations — Rev. Sts. 
c. 119, §1. Parker v. Obear, 24. 

2. A wife who executes, with her husband, a mortgage of his land, and re- 
leases her right to dower therein, is entitled to redeem, after his death, and 
take her dower, by paying her due proportion of the mortgage debt; and 
this proportion is to be adjusted according to the value of her life estate in 
one third, compared with the value of the residue of the estate, including 
the reversion in her third part. Van Vronker v. Eastman, 157 


See Morreagee, 2. 3. 


EASEMENT. 
See DEEp, 6. 


ECCLESIASTICAL COUNCIL. 
See ParisH. 


EQUITY. 


1. Under the Rey. Sts. c. 107, § 18, which provide that a party who is entitled 
to redeem mortgaged land may bring a suit, by bill in equity, to redeem, at 
any time within the three years limited for redemption, the filing of such 
bill is the commencement of the suit. Van Vronker v. Eastman, 157. 

2. A lessor is not entitled, during the continuance of the lease, to an injunc- 
tion to restrain the lessee from obstructing and darkening windows in the 
demised tenement, unless the injury will probably be irreparable, or cannot 
be compensated by damages recovered in a suit at law. Atkins v. Chilson, 
398. 

3. A. demised to C., for eleven years, a warehouse bounded on vacant land of 
S., “ excepting and reserving unto said A. the right to stop up and build 
against the five windows in said warehouse, which front upon ” S.’s land, 
‘‘and also to build against and put timbers into the wall, on the side of said 
warehouse in which the said five windows are, at his pleasure:” C. after- 
wards took a lease from 8. of said vacant land for fifteen years, terminable 
by himself in ten years, and proceeded to erect a building thereon, in con- 
tact with the wall of said warehouse in which said windows were. Held, 
that A. was not entitled to an injunction to restrain C. from so doing. 1b. 


ERROR. 


1. An affirmance of a judgment, ona writ of error to which in nullo est erra- 
tum 1s pleaded, is a bar to a second writ of error to reverse the same judg- 
ment for any error apparent on the record when it was brought before the 
court on the first writ. Booth v. Commonwealth, 285. | 

2. A plaintiff, against whom a judgment is rendered, may maintain a writ of 
error to reverse it, on the ground that the court to which he resorted had no 
jurisdiction. Jordan v. Dennis, 590. 
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3. Where an action of replevin for goods, commenced before a justice of the 
peace, was carried to the court of common pleas by appeal, and that court 
rendered judgment for the defendant for a return, with damages and costs, 
and the plaintiff brought a writ of error, on the ground that neither the jus- 
tice nor said court had jurisdiction, so much of the judgment as awarded a 
return and damages was reversed, and so much as awarded costs was 
affirmed. 7b. 


ESTOPPEL. 
See Morreaes, 4. 


EVIDENCE. 


1. An allegation, in an indictment for illegal voting, &c., that a meeting of 
the inhabitants of the town of A. was duly holden, is proved by evidence 
that a meeting of the inhabitants of A., who were qualified to vote, was duly 
holden. Commonwealth v. Shaw, 52. 

2. An indictment on the Rev. Sts. ¢. 4, § 8, for wilfully giving false answers 
to selectmen presiding at an election, alleged that such false answers were 
given by the defendant with the fraudulent intent to procure his name to be 
placed on the list of voters, and to obtain permission to vote. The evidence 
was, that the defendant’s name was on the list of voters when he gave the 
false answers. Held, that the allegation of the intent to procure his name 
to be placed on the list of voters could not be rejected as surplusage, and 
that there was a material variance between the allegation and the proof. 2b. 

3. Upon an indictment on Rev. Sts. c. 4, § 8, for giving false answers to the 
selectmen who presided at a meeting for the election of officers, or for wil- 
fully voting at such meeting without being qualified, it is not necessary to 
prove that the selectmen were legally chosen and qualified; it is sufficient, 
if it be proved that they were acting as selectmen. 2b. 

4, On the trial of an indictment charging the defendant with selling spiritous 
liquors without license, the docket and minutes of the county commission- 
ers, before theirrecords are made up, are competent evidence for the govern- 
ment; and if no license to the defendant appear on such docket or minutes, 
it is prima facie evidence that he was not licensed. Commonwealth v. Kim- 
ball, 304. 

5. An allegation in an indictment, that the defendant, without being licensed 
according to law, sold spiritous liquors to A., 1s proved by evidence that A. 
bought the liquors of the defendant for B., at B.’s request and with his mon- 
ey, without disclosing that fact to the defendant. Commonwealth v. Kim- 
ball, 308 

6. It is not 4 umverval and inflexible rule, that a plaintiff must himself make 
oath to tlie loss of a paper of which he is presumed to have the custody, and 
of diligent search for it, before he can introduce secondary evidence of its 
contents. Foster v. Mackay, 531. 

7. A. accepted a draft drawn on him by two partners, and they procured from 
a bank a discount of the acceptance, by presenting a copy thereof, which 
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the officers of the bank supposed to be the original: The partners soon af- 
ter failed, and assigned to the bank all their dues, demands, &c., and deliv- 
ered to the bank a trunk of papers ; but the acceptance was not among them: 
One of the partners was soon after committed to the state prison, where he 
died unmarried in about three years, leaving no papers there; and no ad- 
ministration was taken on his estate: The other partner, soon after the fail- 
ure of the firm, absconded, leaving his wife, and went to New York, where 
he resided three or four years, and then went to parts unknown, and was 
never again heard of: In about five years and a half after the acceptance 
was payable, the bank commenced an action against A., in the name of the 
surviving partner, to recover the amount of the acceptance; and, in order 
to introduce secondary evidence of the contents thereof, first gave evidence 
that inquiry had been made of the near relations of the partners, who said 
that the original was not and never had been in their possession ; that it was 
not among the papers of the firm which were left by the surviving partner 
with his wife and with his attorney; but that there was, among the papers 
so left, the account of sales, signed by A., for the balance of which the ac- 
ceptance was given, as was noted on the margin of said account. Held, 
that this evidence was sufficient to warrant the introduction of secondary 
evidence of the acceptance. 1. 

8. The declarations of a testator, before or after making his will, of his pur- 
pose and intentions therein, are not admissible in evidence, to control or 
explain it. Weston v. Foster, 297. Osborne v. Varney, 301. 

9. A testator gave a legacy to “The Seaman’s Aid Society in the city of 
Boston:” Another society, denominated “the Seaman’s Friend Society,” 
claimed the legacy, and offered evidence to prove that the testator had no 
knowledge of the existence of the society named in his will; that he knew 
of the existence of said other society, was deeply interested in its objects 
had contributed to its funds, and had frequently expressed a determination 
to give it a legacy ; that he directed the scrivener, who wrote his will, to in- 
sert the legacy as made to said society; that the scrivener, not knowing the 
existence of said society, told the testator that the name of the society was 
“the Seaman’s Aid Society ;” and that the testator thereupon submitted to 
have that name inserted. Held, that this evidence was inadmissible, and 
that “the Seaman’s Aid Society” was entitled to the legacy. T'ucker v. 
Seaman’s Aid Society, 188. 

10. Where A. guaranties to B. any debt that C. may owe him, and B. sues A. 
on the guaranty, alleging in his declaration that C. was indebted to him on 
a certain promissory note, B. may give in evidence, for preliminary purposes, 
a judgment recovered by him against C. on that note; but such judgment is 
not evidence, as against A., that C. was indebted to B. onthe note. Com- 

mercial Bank of Albany v. Eddy, 181. 

11. In a suit by or against an administrator, he cannot give in evidence an en- 
try, relating to the matter of the suit, made by his intestate in a memorandum | 
book concerning his own business, in respect to a transaction of a kind con- 
cerning which vouchers and evidence of a more satisfactory character are 
usually preserved, and where such entry is not proved to have beea made at 
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the time when it purports to have been made, and is not corroborated by any 
other evidence. Watts v. Howard, 478. 

12. In anaction by the pawnor of a note more than six years old, to recover 
damages of the pawnee for not returning it after the debt for which it was 
pledged was paid, the defendant cannot give in evidence the declaration of 
the maker of the note, that nothing was due thereon to the plaintiff. T'hom- 
as v. Waterman, 227. 

13. Evidence that the drivers of two coaches on the same route mutually at- 
tempted, several times, to intercept each other’s progress by “cutting each 
other off,” is not sufficient to prove that, in a subsequent collision on the 
same trip, they were both in fault. Munroe v. Leach, 274. 

14, In an action on an agreement for the payment of a certain sum if the prom- 
isor should not do a certain act, where the question is, whether such sum is 
a penalone or liquidated damages, parol evidence is admissible concerning 
the subject matter of the agreement, so far as respects the situation of the 
parties, and the facts relating to the agreement, and especially to the con- 
sideration thereof. Hodges v. King, 583. ; 

15. In an action against the indorser of a note by an indorsee who received it 
of the maker, the burden of proof, as to facts set up in avoidance of the note, 
1s on the defendant, although he was apprised, when he received the note, 
that the defendant indorsed it merely for the maker’s accommodation. 
Lancoln v. Stevens, 529. 

16. Ina suit by the assignee of an insolvent debtor, under Sé. 1841, c. 124, 
§ 3, to recover the value of property alleged to have been transferred by the 
debtor in preference of one of his creditors, the burden of proof is on the 
plaintiff to show that the creditor had reasonable cause to believe, when the 
property was transferred to him, that the debtor was insolvent. Butler v. 
Breck & Leavitt, 164. 

See Bank. Bonn, 3. Corporation. Fautse PretTences. Foreery. 
Guaranty, l. Insanity, 3. 4. Lrper. Morteaar, 5. Usury, 4, 5. 
Warrant For Town Meetine, 3. Way. 


EXCEPTIONS. 


|. Exceptions lie to the rejection of secondary evidence, after the introduction 
of preliminary evidence sufficient to warrant its admission. oster v. 
Mackay, 531. 

2. Under the Rev. Sts. c. 86,§11, and c. 138, § 18, exceptions in criminal 
cases, filed in the municipal court or court of common pleas, must be en- 
tered in the supreme judicial court next to be held for the same county ; 
and if the party who files such exceptions recognizes to enter and prosecute 
them in the supreme judicial court then in session, the recognizance is void. 
Commonwealth, v. Harley & Carlisle, 467. 


2 EXCHANGE. 
See Consianor, &c. 


EXECUTION. 
See Aup'TaA QUERELA. 
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EXECUTOR AND ADMINISTRATOR. 


1. Where an executor, to whom real estate is devised in trust, is authorized by 
the will to take down any part of the testator’s buildings, and to rebuild, 
to erect additional buildings, and to hire money for the purpose of bettering 
the trust estate, he may advance his own money for the like purpose, and 
charge it in his general administration account. Watts vy. Howard, 478, 

2. G., by his last will, gave to his wife, whom he appointed his executrix, the 
income and improvement of all his property, real and personal, during her 
life, and ordered the property to be divided among his children, at her de- 
cease: He also authorized her to sell and convey any part of his property, 
if she should deem it prudent and proper; but directed that the proceeds of 
such sale should be held subject to be divided among his children, as he 
had before directed the property itself to be divided, if not sold: She sold 
some of G.’s lands, under said authority, and took notes, &c. for the proceeds 
of the sales; which notes, &c. after her decease were paid to her adminis- 
trator. Held, that the administrator de bonis non of G. was entitled to 
recover of the administrator of the wife, in an action for money had and 
received, the money in his hands, received by him in payment of said 
notes, &c. Buttrick v. King, 20. 

3. Under the Rev. Sts. c. 71, when an administrator, in a petition to the court 
of probate for license to sell the real estate of his intestate, describes the 
whole of the estate, and represents that it is necessary to sell the whole for 
payment of the intestate’s debts and the charges of administration, the court, 
on being satisfied that such representation is true, need not grant a license 
in terms which allow the sale of so much of the estate as may be necessary 
to raise the sum required to pay the debts and charges, but may grant, 
in terms,a license to sell the whole. Sewall v. Raymond, 454. 


See Evipence, ll. Insotvenr Estates. Waste. 


EXTINGUISHMENT. 
See Deep, 5. Mitt, &c. 


FACTOR. 
See Banxrurt, 5. 


FALSE PRETENCES. 


1. Where two persons are jointly indicted for obtainmg goods by false pre- 
tences made designedly and with intent to defraud, evidence that one of 
them, with the knowledge, approbation, concurrence and direction of the 
other, so made the false pretences charged, warrants the conviction of both. | 
Commonwealth v. Harley, 462. . 

2. And it is not necessary, in order to convict the defendants, in such case, 
to prove that they, or either of them, obtained the goods on their own 
account, or derived or expected to derive, personally, any pecuniary benefit 
therefrom. ib. 

3. An allegation in an indictment, that the defendant obtained goods of A., B. 
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and C., partners in trade, by false pretences made to them, 1s supported 
by proof that the defendant made the alleged false pretences to their clerk 
and salesman, who communicated them to B., and that the goods were 
delivered to the defendant in consequence of those false pretences. 2b. 


FIXTURES. 


1, Fixtures, erected on mortgaged land by the mortgagor, are annexed to the 
freehold, and cannot be removed by him before the mortgage debt is paid; 
and the removal of them by the mortgagee, after the mortgagor’s death, 
does not vest the property thereof in the mortgagor’s representative. Butler / 
v. Page, 40. 

2. Where a mortgagor began the erection, on a parcel of mortgaged land, of 
a building intended for a dwelling-house, and to stand there, and also began 
to erect, on the same parcel, a smaller building, standing on posts fixed in 
the ground, and intended to be used by him as a dwelling-house until the 
larger building should be finished, it was held that both the unfinished 
erections were fixtures. 7b. 


FLOWING LAND. 
See Certroranrl, 3. 


FORCIBLE ENTRY AND DETAINER. 


A defendant, after appealing to the court of common pleas from a judgment 
rendered against him by a justice of the peace, in a suit on the Rev. Sts. 
c. 104, § 4, to recover possession of a tenement, voluntarily removed from the 
tenement, and the plaintiff thereupon took and kept possession thereof. The 
defendant afterwards entered his appeal, and was defaulted. Held, that the 
plaintiff was entitled to judgment; the defendant not having taken advan- 
tage, at the term when he entered his appeal, of the plaintiff’s entry and pos- 
session, by way of plea puis darrein continuance. Crosby vy. Wentworth, 10. 


See Banxrurt, 4. Trespass, 2. 


: FOREIGN STATUTES. 


an the trial of an action by jury, when the claim or defence of a party depends 
on the construction of a statute of another State, the question of the con- 
struction given to the statute in that State is to be decided by the jury. 
Holman v. King’, 384. 


FORGERY. 


_ An indictment for uttering as true a forged promissory note, purporting to be 
made by A., payable to B. or order, is proved by evidence of the uttering of 
such note with the indorsement of B.’s name on the-back thereof. Com- 
monwealth v. Adams, 50. 


FRAUD. 
See Deceir. [ysotvent Deprors, 10. Morreaes, I 
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FRAUDS, STATUTE O.. 


An agreement to labor for a company, “for the term of five years, or so long 
as A. shall continue to be agent of the company,” is not within the statute 
of frauds, (Rey. Sts. c. 74, § 1, clause 5th,) as, the agreement might have 
been fully performed within one year. Roberts v. Rockbottom Co. 46. 


See Assumpsirt, 2. 


GOODS SOLD AND DELIVERED. 


A count for goods sold and delivered is not supported by proof that goods were 
consigned to the defendant for sale, and that he sold them and unreasonably 
refused or neglected to account for the proceeds, after demand made on him 
to pay or account for them. Ayres v. Sleeper, 45. 


GUARANTY. 


]. A. agreed by letter of guaranty, delivered to B. in February 1831, to be re- 
sponsible to a bank “ for any moneys, notes, discounts, or accounts whatever, 
that B.” might “ contract, receive a credit for, or be in any wise indebted toe 
the said bank:” In February 1834, the bank discounted a draft drawn by 
K. on B., and by him accepted, payable to P. and C.; and in March 1834, 
discounted a promissory note, made by B., payable to T.’s order, and indorsed 
by T. In an action by the bank against A. on this letter of guaranty, to 
recover the amount of said draft and note, it was Aeld that A. might give ev- 
idence that B. kept said letter in his possession until the autumn of 1833 ; 
that he then applied in writing to the bank to discount the drafts of K. on 
him, stating that the money was wanted for K., and offering to deposit said 
letter, as collateral security ; that the bank required that said letter should 
be first renewed and confirmed, and that A. thereupon renewed and con- 
firmed it, at B.’s request, and that B. then delivered it to the bank; and that 
the bank never afterwards discounted any draft or note for B. or for his ben- 
efit. Held also, on this evidence, that the bank could not maintain said ac- 
tion against A.; that he was answerable only for such drafts of K. on B. as 
the bank should discount for B., or on his request, or for his particular 
benefit. Commercial Bank of Albany v. Eddy, 181. 

2. A. and B., partners, entered into articles of partnership with C., and therein 
agreed to furnish goods to him to be sold; and C. therein agreed that he 
would, during the continuance of the partnership, devote his attention to the - 
sale of the goods which they should furnish, and not engage in any other 
business, nor purchase any goods for the partnership business, without their 
written consent: It was also agreed in said articles, that A. and B. should 
bear one half, and C. the other half, of the expenses incident to the prosecu- 
tion of the partnership business, and also one half of the losses which might 
be sustained without the fault of either of them; but that any loss, happen- 
ing by the neglect or misconduct of either party, should be borne by the 
party causing it; and that one half of the profits of the partnership business 
should belong to A. and B., and the other half to C.: On the day of the 
date of said articles of partnership, D. gave to A. and B. the following guar- 
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anty: “I guaranty to A. and B. the payment of one half of any loss that may 
accrue to them in the business of my brother C. during such time as he may 
be connected in business with said A. and B.:” A.and B. afterwards sold 
goods to C., and C. remitted money to them, from time to time; but at the 
time of the dissolution of said partnership between A. and B.and C., A., 
as surviving partner of the firm of A. and B., alleged that a balance was due 
from C. tosaid firm for the goods sold to him, as aforesaid ; and, without 
giving any notice ‘to D., or making any demand on him, commenced an ac- 
tion against him, on his guaranty, to recover said balance. Held, that D. 
was not liable for a loss on a sale of goods by A. and B. to C., but only for a 
loss in the partnership business of A., B. and C.; and that he was not liable 
to an action for such loss, unless notice had been given to him, within a rea- 
sonable time after the adjustment of the concerns of the partnership, of the 
amount claimed of him in consequence of losses in the partnership business. 
Courtis v. Dennis, 510. 
See Evipence, 10. 


GUARDIAN AND WARD. 


1. Where a party, who has due notice of an application to the probate court 
to place him under guardianship as a person non compos mentis, attends the 
court and resists the application, and the court, after the hearing, adjourns 
the case from time to time, it is not necessary to the validity of a decree ad- 
judging him to be non compos mentis, and appointing a guardian over him, 
that notice should be again given to him before passing such decree. Da- 
vison v. Johonnot, 388. 

2. The legislature has power to authorize the guardian of a person non compos 
mentis to sell a part of his ward’s real estate, and apply the proceeds to dis- 
charge incumbrances on other parts thereof. And notice need not be given 
to the ward before granting such authority to his guardian. 2b. 


HUSBAND AND WIFE. 


‘fusband and wife cannot maintain a joint action of trespass quare clausum 
Jregit, unless it appears that the wife had some interest in the close. 
Meader v. Stone, 147. 


See Bieamy. Inrantr. Wut, 1. 


IMPROVEMENTS. 


{. bought land of B. under a parol agreement ; built a house thereon ; occu- 
pied part of it, and leased the other part: B. mortgaged the land to C., 
with the knowledge and consent of A., and C. brought a writ of entry 
against A. and B. and A.’s lessee: A. disclaimed all title to the demanded 
premises, except the house: C. discontinued against B. and took a condi- 
tional judgment against A’s lessee only ; and on the writ of habere facias, 
which issued on that judgment, A. was removed from the house: After 
A.’s death, his widow and children took possession of the house, and C. 
brought a writ of entry against them: Held, that A.’s disclaimer, in the 
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former action, was conclusive against their right to compensation, under 


the Rev. Sts. ¢ 101, § 19, for improvements made by him on the de-. 
manded premises. Held also, that they did not hold possession under a title 
which they had reason to believe good, and were therefore not entitled, 
under § 20 of that chapter, to compensation for improvements made by him. 
Saunders v. Robinson, 310. 


INDICTMENT. 
Form of. i 

1 It is no cause for arresting judgment on an indictment for giving false 
answers to selectmen, and for voting wilfully, without being qualified, for 
governor, lieutenant. governor and senators for the district of M., that it is 
not alleged that the district of M. is in the Commonwealth. Common- 
wealth v. Shaw, 52. 

2. An indictment was held good, which alleged that the defendant on, &c. 
at, &c., “he not being then and there first licensed as a retailer of wine 
and spirits, as provided by the forty seventh chapter of the revised statutes, 
did presume to be, and was, a retailer of wine, brandy, rum and spiritous 
liquors to one” (A. B.) “in a less quantity than twenty eight gallons, and 
that delivered and carried away all at one time,” &c. Commonwealth v. 
Kimball, 304. 

Plea to. 

3, Where an indictment charges a defendant with receiving various articles 
of stolen property, knowing them to be stolen, and specifically describes 
each article and avers the value thereof, and he pleads that he is “ guilty of 
receiving fifty dollars worth of said property, in manner and form as set 
forth in the indictment,” no valid judgment can be rendered against him on 
such plea. O’Connell v. Commonwealth, 460. 


INFANT. 


1. A husband, though an infant, is liable for debts contracted by his wife 
before marriage. Butler v. Breck & Leavitt, 164. 

2. An infant whose estate is assigned under the insolvent law of 1838, cannot 
revoke a transfer of property previously made by him in payment of his 
wife’s debts contracted before marriage, so as to vest that PrOpEREY, in his 
assignee. ib. 


INJUNCTION. 
See Equity, 2. 3. 


INNKEEPER 
See Ram Roap Corporation, 7. 8. 


INSANITY. 


i. A party indicted is not entitled to an acquittal on the ground of insanity, 
if, at the time of the alleged offence, he had capacity and reason sufficient 


q 


INDEX. 633 


to enable him to distinguish between right and wrong, and understood the 
nature, character and consequences of his act, and had mental power suffi- 
cient to apply that knowledge to his own case. Commonwealth v. Rogers, 


2, Where the delusion of a party 1s such, that he has a real and firm belief 
of the existence of a fact which 1s wholly imaginary, and under that insane 
belief he does an act'which would be justifiable if such fact existed, he 1s 
not responsible for such act. Nor is a party responsible for an act done 
under an uncontrollable impulse, which is the result of mental disease. ib. 

3. Where professional men, who have long been conversant with insanity in 
its various forms, and have had the superintendence of insane persons, 
attend the trial of a party who is indicted for a crime, and whose defence is 
insanity, and hear the testimony in the case, their opinions on the question 
whether the party was insane, are competent evidence, though they never 
personally examined the party. 7. 

4, A jury is authorized to find that a party, who is indicted, was insane at the 
time of the alleged offence, if the preponderance of the evidence is in favor 
of his insanity. 7b. 


INSOLVENT DEBTORS. 


1. The provisions of S#. 1844, c. 178, concerning future proceedings for the 
relief of insolvent debtors, so far as they are inconsistent with the provisions 
of previous statutes on that subject, apply to and must regulate cases in 
which proceedings were commenced under those statutes, before the statute 
of 1844 took effect. Eastman v. Hillard, 420. : 

2. Since St. 1844, c. 178, took effect, an insolvent debtor against whom a war- 
rant was previously issued under St. 1838, c. 163, but whose creditors have not 
held a second meeting, is not entitled to a discharge at a second meeting of 
his creditors, held not more than three months after the date of such war- 
rant ; although he would have been so entitled, if the act of 1844 had not 
been passed. 1. 

3. It seems that the direction, in St. 1838, c. 163, § 7, that the judge of probate 
or master in chancery shall appoint a second meeting of the creditors of an 
insolvent debtor, to be held not more than three months after the date of the 
warrant to the messenger, is not repealed by St. 1844, c. 178. 7b. 

4, Under St. 1838, c. 163, the second meeting of the creditors of an insolvent 
debtor may be adjourned from day to day, and they may prove their debts 
and transact other business, at any such adjourned meeting, with the same 
effect as at the original meeting. Rice v. Wallace, 431. 

5. In order to prevent an insolvent debtor from receiving his certificate of 
discharge, under Sf. 1838, c. 163, § 7, it was not sufficient that one half, in 
number or value, of his creditors, who had proved their debts on or before 
the first day of their second meeting, should signify their dissent and objec- 
tion to the granting of such certificate. The debtor was entited to such 
certificate, unless dissent and objection were signified by one half in num- 
per or value of his creditors who had proved their debts at any time before 
the second meeting was dissolved. 1b. 
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6. Since the state imsolvent law went again isto operation by the repeal of 
the United States bankrupt act of 1841, the creditors of one who was de- . 
creed a bankrupt under that act, but whose discharge was refused by the 
court of the United States, may prove their debts against his estate under 
that insolvent law. And if they so prove their debts, it seems that they 
will be barred by his discharge under that law. But such discharge will 
not bar those creditors whose claims arose before the debtor was decreed ’a 
bankrupt, unless they voluntarily prove them according to the provisions 
of the insolvent law. Fisher v. Currier, 424. 

7. Where an insolvent debtor, whose property had been assigned, and who 
had been discharged under St. 1838, c. 163, before the passing of the United 
States bankrupt act, petitioned to be declared bankrupt under that act, and 
was so declared, and received a certificate of discharge; it was held, that 
these proceedings under the bankrupt act did not take away the right of his 
creditors to prove their claims against his estate afterwards, under said St, 
of 1838. Minot v. Thacher, 348. 

8. Under St. 1838, c. 163, claims agaist an insolvent debtor are not required 
to be proved at one of the first three or four meetings of the creditors, but 
may be proved at any regular meeting of them. 7. 

9. An assignment of an insolvent debtor’s estate does not revoke an order 
previously drawn by him, bond fide, on one of his debtors, in payment of 
one of his creditors, and accepted by the drawee, though the order be not 
paid at the time of the first publication of the notice of the issuing of the 
warrant to the messenger. Butler v. Breck & Leavilt, 164. 

10. Where a mortgage of personal property was made by A. to B., fraudulent 
and void as to A.’s creditors, to secure payment, in six months, of a debt of 
A., then due and payable to C., who had no knowledge of the mortgage when 
it was made, and B., before the six months elapsed, sold the property at 
auction and applied the proceeds of the sale to the payment of A.’s debt to 
C., and A. afterwards applied for the benefit of the insolvent act of 1838, 
c. 163, and his property was assigned under that act; it was held, that his 
assignee could not recover of B. the proceeds of said mortgaged property, 
Crowninshield v. Kittridge, 520. 


See ArracumMent, 2. Costs, 1. Evinence, 16. Inrant, 2. Limita- 
tions, 1. 3. Promissory Nore, 2. 


INSOLVENT ESTATES. 


The provision in Rev. Sts. c. 68, §5, that the judge of probate, in ordering a 
dividend among creditors who have proved their claims before commission- 
ers against the estate of a deceased insolvent debtor, shall leave in the 
hands of the administrator a sum sufficient to pay to a creditor who has a 
contingent claim against said estate, which could not be proved as a debt 
under the commission, a proportion equal to what shall be paid to the other 

-- creditors, does not apply to a surety on a promissory note of the deceased 
which has been proved by the holder thereof, and been allowed to him by 
the commissioners. Cummings v. Thompson, 182. 
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INSURANCE. 


1. Where an injury to an insured vessel can be repaired at an expense less 
than her value when repaired, the assured cannot recover for a total loss 
without abandoning to the underwriters. Smith v. Manufacturers Ins. Co. 
448. 

2. Where an insured vessel is broken up and sold in consequence of an injury 
received, without an abandonment to the underwriters, and a suit is brought 
on the policy, the proceeds of the materials sold are to be deducted from 
the sum which the assured would be entitled to recover if there had been 
an actual total loss of the vessel. ib. | 

JAILER. 
See SHERIFF. 


JUDGMENT. 


Where A., B. and C. are sued on a joint contract, anda general verdict 1s © 
returned for A.,on his pleading the general issue, and giving in evidence a 
discharge under the insolvent law ; and B. is defaulted, and a verdict is re- 
turned against C.; the plaintiff is entitled to a judgment against B. and C. 
Hathaway v. Crocker, 262. 

2. A judgment in a cause, rendered by the court of common pleas, after the 
cause is removed, pursuant to St. 1840, c. 87, from that court to the supreme 
judicial court, is merely void. Boynton v. Foster, 415. 


—_ 
* 


See Cerriorari, 2. Error. Evipvence, 10. Inpictment, 3. TRUSTEE 
PROCESS. 


JURISDICTION. 
See Costs, 3. Error, 2. Jupement, 2. Oaru. RefLEvIN. WASTE. 


JURORS, 


A list of persons to serve as jurors was prepared and laid before a town by its 
selectmen: The town voted that said list be not accepted, and also voted to 
elect a list by nomination: ‘Thereupon several persons, part of whom were 
on the list prepared by the selectmen, and part not on that list, were nomi- 
nated and declared chosen. Held, that these persons were legally selectec 
asjurors. Page v. Inhabitants of Danvers, 326. 


See Action, 3. CHALLENGE. Foreiean Sratutes. 


JUSTICE OF THE PEACE. 
See REPLEVIN. 


LANDLORD AND 'I'HNANT, 
See Equity, 2.3. Trespass,2. User anp OccuraTion. 
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1. 


2. 


LARCENY, 


Bank bills redeemed by the bank that issued them, and in the hands of its 
agents, are the subject of larceny. Commonwealth v. Rand, 475. 
The rule, that where property is stolen in one county and is carried by the 
thief into another, he may be convicted of larceny in the latter county, ap- 
plies as well to property which is made the subject of larceny by statute, as 
to property which is the subject of larceny by the common law. 1b. 


LEGACY AND LEGATEE. 


- A legacy, which is given over after the death of the first legatee, does not 


lapse by the death of the first legatee during the testator’s life, but vests in 
the legatee in remainder, on the testator’s death. But if the first legatee, 
and also the legatee in remainder, die before the testator, the legacy lapses, 


. and falls into the residue of the testator’s estate: So does a legacy which 


2. 


1s given on a condition that is not performed. Prescott v. Prescott, 141. 

A legacy to an unincorporated association, with a direction that it shall go 
to the treasurer thereof for the time being, 1s givento a person as capable 
of being identified as any other individual, and the trust, upon which he is 
to take it, is indicated with certainty. Tucker v. Seaman’s Aid Society, 188, 


3. A testator gave a legacy to “the Boys’ Asylum and Farm School,” there 


being no institution or association of any similar name, except a body incor- 
porated by the name of “the Boston Asylum and Farm School for Indi- 
gent Boys.” Held, that this corporation was entitled to the legacy. Minot 
v. Boston Asylum, §c. 416. 


See Evipence, 9. Wut, 5. 


LIBEL. 


In an action for a libel, evidence that the plaintiff’s general character was bad 


feel 


2. 


when the libel was published is admissible under the general issue, in miti- 
gation of damages, although the defendant has filed a plea in justification, 
in addition to the general issue. And such evidence may be given after the 
plaintiff has introduced testimony to rebut the evidence given by the defend- 
ant in support of his justification. Stone v. Varney, 86. 


LICENSE TO SELL REAL ESTATE. 
See Execuror, &c. 3. 


LIMITATIONS, STATUTE OF. 


. It seems, that after an insolvent debtor made an assignment of his property, | 


under Sf. 1836, c. 238, the statute of limitations. ceased to run against the 
claims of those who were his creditors at the time of the assignment. Wial- 
lard v. Clarke, 435. 

The provision in Rev. Sts. c. 120, § 9, that the time of a party’s ab- 
sence and residence out of the State shall not be taken as any part of the 
time limited for the commencement of an action against him, applies to an 
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action on a contract made before those statutes went into operation, if an 
action thereon was not then barred. ib. 

3. The statute of limitations does not run against a claim upon an insolvent 

_ debtor, after tae publication of the messenger’s notice of the issuing ofa 
warrant against tae debtor, under Sé. 1838, c. 163. A claim, not barred by 
that statute when such publication is made, may be proved at a meeting 
of the creditors held after it would otherwise have been barred. Minot \. 
Thacher, 348. 

4. The statute of limitations (Rev. Sts. c. 120, § 7) does not bar an action by 
a sheriff, on his deputy’s official bond conditioned to keep a true account of 
all writs and precepts which the deputy shall serve, with the fees which he 
shall receive, or which shall be due to him for serving the same, and to ren- 
der such account to the sheriff once in six months; although the action is 
brought 29 years after the making of the bond, and the sheriff assigns, as a 
breach of the condition, the neglect of the deputy, from the time of his ap- 
pointment, to render any account. ‘The sheriff is entitled, in such case, to 
recover for all breaches within twenty years next before action brought. 
Austin v. Moore, 116. 

5. It isnot a presumption of law, from the mere fact that more than six years 
have elapsed since the date of a promissory note, that it is barred by the 
statute of limitations, though it does not appear whether or not the note was 
signed in the presence of an attesting witness. T'homas v. Waterman, 227. 


See Dower, 1. 


LIQUIDATED DAMAGES. 
See DamaceEs, 3. 


MANUFACTURING CORPORATION. 


The agent of a manufacturing corporation was empowered by its by-laws to 
manage the affairs of the corporation committed to his care, and to exer- 
cise the powers committed to him according to his best ability and discre- 
tion, and promptly to collect all assessments and other sums that should 
become due to tae corporation, and to disburse them according to the order 
of the board of airectors, who were made a board of control over him. 
Held, that the agent, if the board of directors did not interpose to control 
his proceedings, had authority to employ workmen to carry on the business 
of the corporation, and to pay them with its funds, or, not being in funds, 
to give the notes of the corporation in payment. Bates v. Keith Iron Co. 


224. 
MARRIAGE. 


See Breamy. 


MILL AND MILL PRIVILEGE. 


A mill privilege cannot be considered as extinguished or abandoned hy dis- 
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use, until such disuse, entire and complete, has continued twenty years. 
Hurd vy. Curtis, 94. 
See Cerriorarr, 3. Deep 1. 2 


MINISTER. 
See Parisu. 


MONEY HAD AND RECEIVED. 
See Assumpsit, 2-5. Executor, &c. 2. 


MORTGAGE, 


1. Where one of the purposes of a mortgagor and mortgagee is to deter the 
mortgagor’s creditors from attaching the mortgaged property, the mortgage 
is wholly void, as to those creditors, although the principal purpose of the 
parties is to secure a bond fide debt of the mortgagor. Crowninshield vy. 
Kittridge, 520. 


Of real estate. 


2. A. made and caused to be recorded, pursuant to St. 1819, c. 156, a written 
contract with V. to erect a house on V.’s land and furnish the materials: 
After A. had erected the house, V. mortgaged said land, and his wife exe- 
cuted the mortgage deed and released her right to dower; the mortgagee 
not being aware of said contract between A. and V.: A. afterwards caused 
the house to be sold, under the provisions of said statute, and the assignee 
of the mortgage purchased it, and paid therefor $500: After V.’s decease, 
his widow brought a bill in equity to redeem the mortgaged estate. Held, 
that she was entitled to redeem, on paying her due proportion of the mort- 
gage debt, without paying any part of the $500 which the assignee of the 
mortgage had paid as aforesaid; and that she was thereupon entitled to 
dower in the land and house. Van Vronker v. Eastman, 157. 

3. Where the assignee of a mortgage, made to secure payment of a note tor 
$700 in two years with interest semi-annually, took possession of the mort- 
gaged premises under a judgment, after the expiration of the two years, 
and received rents and profits, and the widow of the mortgagor afterwards 
brought a bill in equity to redeem, it was held, that in computing the sum 
due on the mortgage, annual rests should be made; that the sum paid by 
the defendant, the first year, for repairs, taxes, &c. should be deducted from 
the gross rents received by him, and the balance be taken as the net rents ; 
that the interest on the note, for the first year, should be added to the prin- 
cipal, the net rent be deducted from the aggregate, and the balance become 
a new principal; and so from year to year, to the time of judgment. ib 


Of personal property. 


4. A. mortgaged personal property to B., by an indenture in which it was 
stated that the property was subject to a prior mortgage to C.: A. after- 
wards sold the property to D.: Held, in an action of trover by B. against 
D., that B. was not estopped to show that the property was never mort- 
gaged to C.: Held also, that if the property had been previously mort- 
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gaged to C., and haa become absolute in him, by breach of the condition 
in the mortgage, yet the jury would be warranted, by proof that C. after- 
wards received payment of the mortgage debt, to find that he had waived 
his right to hold the property. Barry v. Bennett, 354. 

5. Where A. mortgaged to B., among other things, “ one ton of wire,” and 
afterwards sold to D. all his wire, amounting to 2662 pounds, it was held, in 
an action of trover by B. against D., to recover the value of this wire, that 
B. might show, by parol evidence, facts and circumstances tending to prove 
that A. and B. did not mean, by the mortgage, a precise ton by weight, but 
a certain mass of wire stored in a certain place, and denominated a-ton; 
and that the jury might find, on such evidence, that all the wire in that 
place was mortgaged to B., and might assess damages against D. for a con- 
version of the 2662 pounds. id. 

6. A part owner of a vessel which was at sea, mortgaged his interest therein 
to B.: After the vessel returned, A. mortgaged all his interest in her, “ her 
appurtenances, outfits, cargo and catchings,” to C., stating in this last 
mortgage, that the hull of said vessel was subject to B.’s mortgage: <A. 
and the other owner of the vessel fitted her out for a whaling voyage, with 
the knowledge of B., and A. furnished his portion of her outfits for that 
voyage: A few days before the vessel sailed on said voyage, B. took for- 
mal possession of her, under his mortgage, when no one who was interested 
in her was on board ; but gave no notice to A. that he had so done: On the 
return of the vessel from that voyage, her cargo was sold by an agent there- 
to appointed by her several owners, and the proceeds came into his hands, 
Held, as between B. and C., that C. was entitled to A.’s share of those pro- 
ceeds. Milton v. Mosher, 244. 

7. As a mortgage of personal property need not be under seal, and as a mort- 
gage of such property of a firm, made by one of the partners to secure a 
debt of the firm, is valid, the addition by him of a seal thereto does not 
vitiate it. ib. 

See Assumpsit, 5. Dower,2. Equity, 1. Fixtures. Verpict, 3. 


NEGLIGENCE. 
See Acrion, 1. 


NEW TRIAL. 


{. A new trial will be granted, where material evidence of a distinct species 
from any that was given at the former trial is newly discovered, and no 
neglect can be imputed to the party in not having been previously prepared 
with it. Watts v. Howard, 478. 

2. A new trial will not be granted merely because testimony was admitted 
which was irrelevant and did not bear upon any question decided by the 
jury feet the losing party. Barry v. Bennett; 354, 

See eormipai: 3. 


NOTICE. 
See Corporation, 2. Guaranty, 2. Guarpian, &c. 1, Paupers, 2, 
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OATH. 


1. The oath which is required by St. 1840, c. 87, § 1, n order to give original 
jurisdiction of certain civil actions to the supreme judicial court, that the 
matter sought to be recovered exceeds in amount: or value the sum of $300, 
need not be subscribed by the party making it. Farrar v. Parker, 43. 

2. A certificate was written on the back of a writ in these words: “This 
certifies that the demand within set forth exceeds the sum of $300, and that 
I expect to recover more than that sum;” but it was not subscribed. A 
justice of the peace certified thereunder, that the plaintiff (naming him) 
“made oath to the certificate above by him subscribed. Held, that the 
plaintiff’s oath was sufficiently certified. 7b. 


OFFER. 
See Contract. 


OFFICER. 


See Suerirr. Trespass, 1. 


OYSTER FISHERY. 
See Town. 


PARISH. 


1, Where a minister and his parish submit a controversy between them to an 
ecclesiastical council, the decision of such council, if not impeached for 
good cause, is a justification of the party conforming to it, though it does 
not, er proprio vigore, operate as a judgment. Proprietors of Hollis Street 
Meeting-House v. Pierpont, 495. ' 

2. A minister and his parish submitted to an ecclesiastical council the ques- 
tion whether he should be dismissed: Among other causes, assigned by the 
parish for his dismissal, was a certain alleged immorality: The council de- 
cided that the alleged immorality was not proved, and that there was no 
sufficient cause for a dismissal: The minister conformed to the decision, 
continued to perform his parochial duties, and brought an action against the 
parish to recover his salary: The parish thereupon filed a bill of discovery, 
alleging that he had forfeited his office of minister of the parish, by reason 
of the aforesaid immorality, and that proof thereof was essential to their 
defence against said action; and praying that he might be compelled to an- 
swer on oath respecting the same: The minister pleaded the decision of 
said council, and his conformity thereto, as a bar to the bill. Held, that the 
minister was not bound to make the discovery sought, because the decision of 
the council precluded the parish from giving any evidence in support of said 
charge of immorality, by way of defence to said action. 7b. 


PARTITION. 
See Ram Roap Corroration, 1 
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PARTNERSHIP. 
See Morreace, 7. 


PAUPERS. 


1 The Rev. Sts. c. 46, § 18, have changed the provision of St. 1793, ¢. 59, 
§ 13; and a person, though not an inhabitant of the town where a pauper 
falls into distress, may now recover of such town any expense necessarily 
incurred by him for the relief of the pauper, after notice and request made to 
the overseers of the poor of the town, and their neglect to provide for the 
pauper. Underwood v. Inhabitants of Scituate, 214. 

2. A physician, an inhabitant of the town of H., immediately after attending 
upon a person in the town of S., to whom he had been called, and who had 
received a wound and was a proper subject of relief by that town, gave no- 
tice to one of the overseers of the poor of said town that said person needed 
and would need surgical and medical assistance, but did not wish to be 
considered a pauper: He also requested said overseer to inform him wheth- 
er the town of S. would pay him for the services which he had rendered and 
which it would be necessary to render: The overseers of the poor of 8S. 
took no order on this notice and request, and neglected to make any provis- 
ion for said person: Held, that this notice and request were sufficient to 
entitle the physician to recover pay of the town of S. for his services in 
attending upon said person until he was cured. 7. 


PAYMENT. 
See Aupira Querexta. Bonn, 3. Usury, 1-3. 5. 


2 PLEADING. 


See ABATEMENT. Assumpsit, 4. Certiorari, 3. ForcrpLe Entry, &c. 
. INDICTMENT, 3. 


PLEDGE. 
See Damaces, 1. Promissory Nore, 7. 


POOR DEBTORS. 


1. Under St. 1842, c. 56, § 1, the reading to a creditor, by an officer, of a no- 
tice of the time and place appointed for his debtor, who is committed on ex- 
ecution, to take the poor debtors’ oath, is not a legal service of such notice ; 
and if such debtor, who has given bond for the liberty of the jail limits, is 
admitted to that oath, after only such service of notice, and thereupon goes 
without those limits, he commits a breach of the condition of his bond. 
Young v. Capen, 287. 

2. Since the passing of the act of congress of 1839, \¢. 35, as well as before, a 
debtor committed to a jail in this State, on execution issuing from a court 
of the United States, may be legally discharged from imprisonment on taking 
the poor debtors’ oath before two commissioners appointed by the judge of the 
district court of the United States, pursuant to the act of congress of 1806, 
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c. 4, on fifteen days’ previous notice, by citation, being given to the execu 
tion creditor, pursuant to the act of congress of 1824, c. 40, to show cause 
why such oath should not be administered. Lockhurst v. West, 230. 


PRIOR POSSESSION, 


See Bounpariss, 1. 


PROMISSORY NOTE. 


1. This instrument was held to be a negotiable note: March 13th 1840. For 
value received, I promise to pay J. P. or bearer $570, it being for property 
I purchased of him in value at this date, as being payable as soon as can be 
realized of the above amount for the said property | have this day purchased 
of said P., which is to be paid in the course of the season now coming. Cota 
v. Buck, 588. 

2, Where the maker of a promissory note, long after its execution, and after he 
has become insolvent, authorizes a third person to sign his name thereto, as 
an attesting witness, the validity of the note is not thereby impaired, and 
the payee is entitled to be considered as a creditor of the maker, under the 
provisions of St. 1836, c. 238. Willard v. Clarke, 435. 

8. A promissory note was made payable “at either bank at Boston,” in four 
months from December 27th 1841, and was indorsed by the payee: On the 
27th of April 1842, the holder sent a messenger, with the note and a writ- 
ten notice to the indorser requesting payment, to the house in which the 
maker and indorser resided: The maker was absent, but the indorser read 
the notice, and told the messenger that the maker would see the holder in a 
short time, and wished him not to sue the note until the maker should see 
him: No demand was afterwards made on the maker, nor notice given to 
the indorser. Held, that the indorser had waived a lega] demand and notice, 
and was answerable to the holder. Gove v. Vining, 212. 

4. P. studied law in this State, in the office of S., who had been admitted to 
practise as an attorney and counsellor in the highest court of New Hamp- 
shire, and who afterwards removed into this State, and practised in our 
courts as attorney and counsellor, but was never admitted to the bar here: 
S. gave the certificate, required by the rules of the court, that P. had studied 
in his office, &c.; and P. was thereupon admitted to the bar: Said certifi- 
cate was procured and presented to the court, by a member of the bar, and 
not by P.: P. afterwards gave S. anote for tuition as a student in his of- 
fice; not knowing whether said certificate was correct and true, or not. 
Held, in a suit against P. on the note, that it was given on a good consider- 
ation, and that there was no failure of consideration. Knowles v. Parker, 30- 

5. A promissory note given to a bank for stock therein, if received as equiva- 
lent to cash, entitles the promisor to the privileges of a stockholder, and is 
therefore not void for want of consideration. Farmers &§& Mechanics Bank v. 

- Jenks, 592. 

6. Where the receiver of the effects of a bank, who was appointed on motion 
of the bank commissioners, pursuant to St. 1838, c. 14, brings an action in 
the name of the bank against, a stockholder, to recover the amount of a note 


OO OO a ee 


INDEX. 643 


for stock subscribed for, such stockholder cannot defeat the action by show- 
ing that he and all the stockholders gave their notes for stock instead of pay- 
ing money, in fraud of the banking laws; nor by showing the repeal of said 
statute of 1838, c. 14. ib. 

7. A. pledged shares in a bank as collateral security for payment of a note giv- 
en by him to B.: After the note fell due, B. wrote to A. requesting payment, 
and stating that if payment were not made immediately, he should sell said 
shares: A. did not pay the note, and B. did not sell the shares: The bank 
afterwards failed, and the shares became of novalue. Held, inan action by 
B. against A. on the note, that B.’s omission to sell the shares constituted 
no defence for A. Granite Bank v. Richardson, 407. 

See Manuracrurine Corporation. Usury. 


PROPRIETORS OF LOCKS & CANALS ON MERRIMACK RIVER. 


The Proprietors of the Locks & Canals on Merrimack River are not bound by 
their charter (St. 1792, c. 13, § 5) to make and maintain any bridge over the 
Merrimack Canal, which was made for manufacturing purposes, by the Mer- 
rimack Manufacturing Company, before said proprietors purchased the real 
estate, &c. of said company, under the authority conferred by St, 1824, c. 47. 
Proprietors of Locks §& Canals v. City of Lowell, 1. 


RAIL ROAD CORPORATION. 


1. A rail road corporation is not a necessary or proper party to a process for 
partition in consequence merely of having laid out and constructed its road 
over lands owned by tenants incommon. Weston v. Foster, 297. 

2. A rail road corporation was authorized by a statute passed on the 17th of 
March 1841, (St. 1841, c. 108,) to extend its road across H. Street, which 
was a section of the Middlesex Turnpike: The same statute subjected the 
corporation to all the duties, liabilities and provisions contained in the Rev. 
Sts. c. 39, and other statutes relating to rail road corporations, and also re- 
quired that said extended rail road should cross H. Street under a bridge: 
By a statute passed on the 13th of March 1841, (Sé. 1841, c. 78,) the Mid- 
dlesex Turnpike Corporation was dissolved, and the surrender of its charter 
accepted, to take effect on and after the Ist of June 1841: In September 1842, 
the county commissioners laid out and established H. Street asa public high- 
way, and ordered the towns of C. and S., in which that part thereof, over 
which the rail road had been extended, was situate, to erect a bridge over 
the track of the rail road across H. Street. Held, that the rail road corpo. 
ration was bound by St. 1841, c. 108, and Rev. Sts. c. 39, to erect and main- 
tain said bridge, and that the towns of C. and S. were entitled to a writ of 
mandamus requiring the corporation so to do. Inhabitants of Cambridge 
& Somervillt v. Charlestown Branch Rail Road Co. 70. 

3. The perioa of three years “from the time of taking ” land for a rail road, 
within which, by Rev. Sts. c. 39, § 58, application must be made to county 
commissioners to estimate the damages for such taking, is to be computed 
from the filing of the location of the road, as required by § 75 of the same 
chapter. Charlestown Branch Rail Road Co. v. Cor vty Commissioners. 78. 
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4, A rail road corporation, after locating its road over a wharf more than sixty 
feet, and filing the location with the county commissioners, agreed with the 
owners of the wharf to extend the road sixty feet on and over the same 
before a certain day, and the owners, in consideration thereof, agreed not 
to demand any damages for such extension: ‘The road was made accord- 
ing to the location that was filed previously to such agreement. Held, that 
this was not an agreement of the corporation not to extend their road more 
than sixty feet over the wharf, and that the owners of the wharf were not 
thereby entitled to apply, after three years from the filing of the location, 
for an estimate of the damages caused by an extension of the road more 
than sixty feet over the wharf. 7b. 

5. A rail road corporation has authority to make and carry into execution rea- 
sonable regulations for the conduct of all persons using the rail road or 
resorting to its depots, without prescribing such regulations by by-laws; 
and the superintendent of a rail road depot, appointed by the corporation, 
has the same authority by delegation. Commonwealth v. Power, 596. 

6. A superintendent of a rail road depot has authority to exclude therefrom 
persons who persist in violating the reasonable regulations prescribed for 
their conduct, and thereby annoy passengers, or interrupt the officers and 
servants of the corporation in the discharge of their duties, 7b. 

7. Where the entrance of innkeepers, or their servants, into a rail road depot, 
to solicit passengers to go to their inns, is an annoyance to passengers, or 
a hindrance and interruption to the rail road officers in the performance of 
their duties, the superintendent of the depot may make a regulation to pre- 
vent persons from going into the depot for such purpose ; and if they, after 
notice of such regulation, attempt to violate it, and, after notice to leave the 
depot, refuse so to do, he and his assistants may forcibly remove them ; 
using no more force than is necessary for that purpose. 7. 

8. If an innkeeper who has frequently entered a rail road depot, and annoyed 
passengers by soliciting them to go to his inn, receives notice from the 
superintendent of the depot that he must do so no more, and he neverthe- 
less repeatedly enters the depot for the same purpose, and afterwards obtains 
a ticket for a passage in the cars, with the bond jfide intention of entering 

the cars as a passenger, and goes into the depot on his way to the cars, and 
the superintendent, believing that he had entered the depot to solicit pas- 
sengers, orders him to go out, and he does not exhibit his ticket, nor give 


notice of his real intention, but presses forward towards the cars, and the ~ 


superintendent and his assistants thereupon forcibly remove him from the 
depot, using no more force than is necessary for that purpose, such removal 
is justifiable, and not an indictable assault and battery. 2. 


REASONABLE TIME. 


See ConTRActT. 


RECEIVER. 


See Promissory Nore, 6. 


+ 
ee eee eee 
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RECEIVING STOLEN GOODS. 
‘See InpicrMEnt, 3. 


RECOGNIZANCE. 
See Exceptions, 2. 


REMOVAL OF ACTIONS INTO THE SUPREME JUDICIAL 
. COURT. 
See ABATEMENT, 1. JupGmenT,2. Trustee Process. 


REPLEVIN. 


A justice of the peace has no jurisdiction in an action of replevin, except 
replevin for beasts distrained for going at large, or impounded for doing 
damage ; and of course the court of common pleas has no appellate jurisdic 
tion of any other action of replevin. Jordan v. Dennis, 590. 


See Error, 3. 


RESERVATION. 
See Deep, 6. Egurry, 3. 


RETURN. 
See Warrant For Town MEETING, 2. 


REWARD, OFFER OF. 


See ConrTracrt. 


SALARY. 


See ASSIGNMENT. 


SCHOOL DISTRICT. 


. This article was inserted in the warrant fora town meeting: “To act 
any thing in relation to the limits of school districts, that the town may see 
cause:” When the town came to act on this article, a petition from the 
inhabitants of four school districts was presented, and the town voted to 
refer the whole subject to the selectmen: At an adjourned meeting, the 
selectmen made a report, recommending that said four districts be made 
into three only; and their report was recommitted to them, “to divide said 
districts:” In the warrant for a subsequent town meeting were these arti- 
cles: “To hear all reports of committees, and act thereon:” “To act 
any thing in relation to the limits of school districts, or relating to individu- 
als or parts of districts, who may wish to be set off from one district to 
another,” &c. Held, that these articles were-sufficient to authorize the 
town at the last meeting to accept the report of the selectmen making three 
districts out of said four, and to establish those three districts. Alden v. 
Rounseville, 218. 

2. In the formation of a school district, it is not necessary that all the territory 


646 INDEX. 


included in it should be within continuous geographical lines. Where a 
district is laid out by such lines, and then certain individuals, with their 
polls and estates, are added thereto, this operates as a permanent annexa- 
tion of those individuals and their real estates to the district, and does not 
violate the rule which requires districts to be established by geographical 
limits. 7b. 

3. A committee, appointed by a town to divide certain school districts, made 
four districts into three, and returned their report to the town: The town 
voted, at a meeting on the Ist of March, to accept said report, and recom- 
mitted it to the same committee, “for the purpose of setting up the bounds 
and monuments:” The committee, about a week afterwards, returned to the 
town clerk a report of their making said four districts into three, “as per 
vote of the town, March Ist,” and the clerk forthwith recorded it. Held, 
that said three districts were legally established. 7b. 


SEA-WEED. 


1. Sea-weed, which is thrown upon a beach, belongs to the owner of the beach. 
Phallips v. Rhodes, 323. 

2. Grant of privilege of taking sea-weed, construction and effect of. See 
Bounparies, 2. Deep, 5. 


SELECTMEN. 
See Evipence, 3. 


SHERIFF. 


The law does not prohibit sheriffs from receiving a share of the fees and 
emoluments of their deputy jailers, if the parties so agree. Austin v. 


Moore, 116. 
See Bonn, 1-4. 


SLANDER. 
See LiBe.. 


SPIRITOUS LIQUORS. 
Unlawful sale of. See Evipence, 4. 5. Inpictment, 2. 


STATUTES CITED, EXPOUNDED, &c. 


ENGLISH STATUTE. 
12 Anne, c. 16. Usury, 294. 


Cotony ORDINANCES. 
(1641. Fishing and Fowling, 446: 1650 and 1659. Attachment, 342. 


ProvinciaAL STATUTE. 
5 Wm. & Mary,e¢. 1. Usury, 294. 


Bankrupt Act of 1841. 


INDEX. 
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STaTutTes OF THE UNITED STATES. 


Sts. 1789, c. 21: 1792, c. 36: 1828, c. 68. Forms of Process, 231 - 233. 
Sts. 1800, c. 4: 1824, c. 40: 1839, ¢c. 35. Poor Debtors, 237, 238. 


152, 261, 328, 424. 


STATUTES OF THE COMMONWEALTH. 


1783, c. 32. License to sell Real 1838, c. 14. Bank Commission- 

Estate 456 ers 341 
— ec. 55, Usury 294 c. 163. Insolvent Debtors 85, 
1704, c. 28. Attachment 343 164, 261, 318, 348, 420, 424, 431 
1788, c. 65. Impounding Cattle 591 1840, c. 87. Certificate of Oath 44 
1789, c. 26. Replevin S91 —— Appeal 211,317, 488 
1791, c. 60. Will 172 —-—— Removal of Ac- 
1792, c. 13. Locks and Canals 5 tions 415, 573 
1793, c. 59. Paupers 217 1841, c. 55. Action of Waste 249 
1795, c. 41. Sheriffs 123 —— c. 124. Insolvent Debtors 166 
— ec. 71. Oysters 446 1842, c. 56. Poor Debtors 289 
1822, c. 93. Attachment 343 —— ec. 71. Suspension of In- 
1824, c. 47. Locks and Canals’ 6 : solvent Law 320 
—— c. 150. Quincy Canal 281 1843, c. 75. Sheriffs 130 
1825, c. 143. Usury 294 1844, c. 45. Bank Commission- 
1826, c. 27. Usury 295 ers 595 
1830, c. 110. Sheriff’s Fees 130 — c. 178. Insolvent Debtors 
1836, c. 138. Insolvent Debtors 435 42] - 424 
—— c. 278. Rail Road 81 

ReEvisED STATUTES. 
ce 4, §8. Voters 56 c. 82. Appeal 487 
c. 14. Sheriff’s Fees 130 c. 85. Justice of Peace 591 
c. 23. School Districts 219 c. 95. Selecting Jurors 327 
c. 35. Usury 17, 294, 525 c. 100. Judgment on Penal 
c. 89. Rail Roads 72, 81, 84 Bond, &c. 125 
c 44. Receivers 342, 595 c. 101. Improvements 314 
e 16. Paupers 216 c. 104, Forcible Entry, &c. 15] 
c. 47. Spiritous Liquors 304, 308 c. 107. Conditional Judgment 581 
c. 55. Oysters 446 ce. 113. Replevin 590 
c. 59. Deed and Will 172 ce. 114. Award 317, 488 
ce. 60. Light and Air 403 c. 119. Limitations 26 
c. 62. Will 146 c. 120. Limitations 229, 436 
c. 65. License to sell Real Estate 456 ~—c. 121. Costs 272, 591 
c. 68. Insolvent Estates 133 ce. 130. Bigamy 472 
c. 71. License tosell Real Estate 457 c. 138. Exceptions 470 
c. 74. Frauds, &c. 46, 61 
SURETY. 


See Llnsotvent Esratres. 
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TENANT AT WILL. 
See Trespass, 2. Use anp Occupation. 


TOLLS. 
See Action, 2. Assumpsir, 1. Corporation. 


TOWN. 


A town, in its corporate capacity, has no authority to transfer the right of 
taking oysters within its limits, and any contract, made by a town for that 
purpose, is void. Dill v. Inhabitants of Wareham, 438. 


TRESPASS. 


1. An officer, who holds an execution in the common form, issued by a court 
having jurisdiction, against a defendant who had been discharged under the 
insolvent law of 1838, c. 163, after the judgment on which the execution is- 
sued was rendered, is not liable to an action of trespass for arresting and 
committing such defendant on the execution, although the defendant shows 
his discharge to the officer before he is arrested. Wilmarth v. Burt, 257. 

2. Where a tenant at will of a house remains in possession, after refusing or 
neglecting to pay the rent that is due, and after the landlord has given him, 
in writing, fourteen days’ notice to quit, he cannot maintain an action of 
trespass quare clausum fregit against the landlord for entering the house 
with force and taking away the windows and inside doors thereof. Meader 


v. Stone, 147. 
See Huspanp anp WIFE, 


TROVER. 
See Damages, 2. 


TRUST AND TRUSTEE. 
See Execuror, &c. 1. Way, 3. Wut, &. 


TRUSTEE PROCESS. 


Where one who is summoned as trustee in a process of foreign attachment 
makes a general answer, and is discharged by the court of common pleas, 
after the cause is removed to the supreme judicial court, such discharge is 
void. He must follow the cause into the supreme judicial court, and, if re- 
quired by the plaintiff, must there answer interrogatories. Boynton v. 
Foster, 415. 


USE AND OCCUPATION. 


Where a tenant occupies premises, on an agreement to pay rent therefor, but 
neither the time of occupation, nor the amount of the rent, is agreed on, and 
the landlord gives him notice to quit immediately, and he assents thereto and 
acts thereon, the landlord may immediately maintain an action against him 
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for use and occupation, without first demanding payment of the rent. 
Spaulding v. M’ Osker, 8. . 


USURY. 


1 A note was given in New Hampshire, by one citizen of that State to anoth- 
er, and usurious interest was afterwards there paid on the note: The ma- 
ker subsequently removed into this State, and the payee sued him here on the 
note. Held, that the maker was entitled to no deduction from the amount 
due on the note, either under our Rev. Sts. ¢. 35, § 2, or the New Hampshire 
St. of February 12, 1791, § 2. Gale v. Eastman, 14. 

2. Neither the giving of a negotiable note, in settlement of an account which 
contains a charge for unlawful interest, nor the giving of a memorandum 
check, in settlement of the note, is such a payment of unlawful interest as 
will enable the party giving the note and check to recover back three fold 
the amount of interest paid, in an action on the Rev. Sts. ¢. 35, § 3. Stevens 
v. Lancoln, 525. 

3. Where the maker of a usurious note takes it up, by paying part of the 
amount thereof in money, and by giving a memorandum check to the payee 
for the balance, without any specific appropriation of the money paid, the 
payee is not liable in an action on the Rev. Sts. c. 35, § 3, if the check be 
not paid. ib. 

4, In an action on the Rev. Sts. c. 35, § 3, brought by the assignee of an in- 
solvent debtor, to recover back three fold the amount of interest paid, an 

_ averment that unlawful interest was paid to the defendant by such debtor is 
not supported by proof that the assignee himself paid the defendant a divi- 
dend on a usurious claim against such debtor’s estate. ib. 

5. In the trial of an action of debt on the Rev. Sts. c. 35, § 3, to recover back 
three fold the amount of interest paid by the plaintiff, when he has paid a 
greater rate of interest than is allowed by law, the plaintiff is not, by § 4, a 
competent witness, unless there is put in issue the fact of unlawful interest 
having been taken or reserved on a preéxisting contract. And if the decla- 
ration, in such action, avers the payment of unlawful interest to the defendant 
by the plaintiff, without averring a previous contract that such interest 
should be paid, evidence is not admissible to prove that such previous con- 
tract was made. Brickett v. Minot, 291. 


See Assumpsit, 3. 


VARIANCE. 


See Conspiracy. Evipencr, 2. Goons Soxrp, &c. Usury, 4. 


VERDICT. 


1. A jury, under instructions trom the court of common pleas, found for the 
plaintiff, on both counts in his declaration, and assessed separate damages 
on each count: The court thereupon instructed the jury that the plaintiff 
was not entitled to recover on his second count, and ~ dered them to find a 
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verdict for the defendant on that count, which they accordingly did. On 
the case being brought into the supreme judicial court, upon exceptions, it 
was held, that this court had no authority to amend the verdict. so as to con- 
form it to the first finding of the jury, although the first instructions to them 
were right, and the last wrong. Roberts v. Rockbottom Co. 46. 


2. A verdict will not be set aside, upon motion of the losing party, merely on 


free, 
° 


the ground that some of the jurors were irregularly selected, although he 
did not know of such irregularity before the verdict was returned. Page 
v. Inhabitants of Danvers, 326. 

Nul disseizin was pleaded to a writ of entry brought by the assignee of a 
mortgage to recover possession of the mortgaged premises, and the de- 
fence was, that the several notes secured by the mortgage were given with- 
out consideration, and had been paid: After the evidence was heard, the 
judge, erroneously supposing that the parties had agreed to submit to the 
jury the question of the amount, if any thing, due to the demandant, in- 
structed the jury, that if they found any sum due to the demandant and 
unpaid, they might return simply, that so much was due to him and unpaid, 
and that the verdict might be put into due form in court: The jury re- 
turned “verdict for plaintiff for $100,” which was amended and entered 
thus: “The jury find that the defendants did disseize the plaintiff, in man- 
ner and form,” &c. Held, that the finding as to the amonnt due was not 
mere surplusage, which the court might reject at its discretion; and that, 
as the question of amount was improperly submitted to the jury, the verdict 
should be set aside and a new trial granted. Lajlin v. Brown, 576. 


See Jupamenrt, 1. 


VOTING. 


See Evipence, 1-3. Inpicrment, 1. 


WAIVER. 
See Morreace, 4. Promissory Nore, 3. 


WARRANT FOR TOWN MEETING. 


When a warrant for a town meeting, to be held on Monday, directs the of- 
ficer to warn the inhabitants by posting up a copy of the warrant eight days, 


and at least over two Sundays, before the time of holding the meeting, the 


return of the officer, that he posted up a copy of the warrant eight days be- 
fore the time of holding the meeting is sufficient ; as the return shows that 
the copy must have been also posted over two Sundays. Commonwealth v. 
Shuw, 52. 

When a warrant for a meeting of the inhabitants of the town of A. is di- 
rected for service to F., constable of the town, his return of proper service 
is sufficient, if it be signed “ F., constable,” without adding “ of A.”. 2b. 


3. When the warrant for a town meeting, and the return thereon, are inserted 


in the town records, with the proceedings of the town at the meeting, those 
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records are evidence of the holding of the meeting, and the original warrant 
need not be produced. 1b. 


See Scuoot Disrricr, 1. 


WASTE. 


The St. of 1841, c. 55, which gives to the supreme judicial court exclusive ju- 
risdict.on of all actions of waste, and all actions of the case in the nature of 
waste, does not apply to an action against an executor or administrator for 
wasteful management of the property of his testator or intestate, but is con- 
fined to those technical actions against tenants of real estate, which are 
authorized by the Rey. Sts. c. 105, §§ 1-6. Wilbur v. Wilbur, 249. 


WAY. 


1. To support a claim to a right of way to and from an estate, by twenty years 
adverse possession, the claim must be shown to have been uninterrupted. 
Hence, if A. has adverse possession for two years only, and conveys his es- 
tate, several years afterwards, to B., who has adverse possession for eighteen 
years, the two years’ possession by A. cannot be added in order to make up 
the twenty years. Kilburn v. dams, 33. 

2. Where a tract of land, which is attached to an academy, is purposely left 
unenclosed, and an owner of adjoining land passes over such tract for twen- 
ty years and more, in common with those for whose use it is appropriated, 
and more frequently than any other person except them, such passing is to 
be regarded as permissive, and not adverse, so that he acquires no right of 
way, unless he does some act indicating a separate and exclusive use under 
a claim of right: And the mere facts, that a particular line was more 
marked by his travel than the general surface of the tract, and that he occa- 
sionally levelled a part of such line, which was gullied by rains, are not 
sndicative of a claim of right. 7b. 

3. ‘The acts of one of the trustees of an incorporated academy, in passing over 
unenclosed land which is vested in such trustees, are not to be so readily 
deemed adverse, as similar acts of a stranger, who has no rights in the land, 
and is charged with no duty to protect and preserve it. 1b. 


See Certiorari, 1. Deep, 6. Ram Roapv Corporation. 


WIDOW. 
See Dower. Witt, 9. 


WILL. 


1. A testator, the only son of his mother by her first marriage, who would 
have been his sole heir at law if he had died intestate, bequeathed to her all 
his property, “to hold the same to her and her heirs and assigns, to be for 
the sole use of herself, her heirs, executors, administrators and assigns :” 
The mother was wife of a second husband, but lived separate from him, and 
had no support from any source besides her own labor; her husband being 
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intemperate, and not of ordinary capacity or prudence in the management 
of property. Held, that the mother took the property to her separate use, 
to the excjusion of the husband and his creditors. Smith v. Wells, 240. 

2. A testator devised land to his daughter H. during her life, and to her hus- 
band W. during his life, and at the decease of H. and W. to be divided 
among the heirs of H. Held, that the remainder, after the termination of 
the life estates of H. and W., was contingent until the death of H., and 
vested, on her death, in those who were then her heirs at law. Richardson 
v. Wheatland, 169. 

3 A testator, having seven children, viz. four sons and three married daugh- 
ters, gave each of said children, naming each of them, but not naming the 
husbands of the daughters, a small pecuniary legacy ; and then, after pro- 
viding for the support of his wife, bequeathed the residue, after her decease, . 
in these terms: “'T'o each of my children, to be divided among them as 
follows: “'To H.,” (husband of one of his daughters,) “and T. his wife, 
one share, on account of the support and kindness I have received from 
them; to W.,” (husband of another daughter,) “and L. his wife, one share, 
on account of their extra kindness to me and my said wife; and to each of | 
my other children, one share.” Held, that it was the intention of the testa- 
tor to give to each of his children one seventh part of the residue of his 
estate. Wright v. Gilson, 135. 

4, A testator devised real estate to his son J., to have and to hold to him dur- 
ing his life, if he should continue to live unmarried; but if he should marry 
and have children, then to him, his heirs and assigns forever; and if he 
should die unmarried and without children, then to be equally divided 
among the children of the testator’s sons, D., T. and H.: J. survived the 
testator, and died unmarried and without children: D.,'T. and H. had chil- 
dren at the time of the testator’s death, and also had children born after the 
testator’s death, some of whom died under age and unmarried, living their 
fathers, before the death of J. Held, that J. took an estate for life ; and that 
the children of D., T. and H., who were living at the time of the testator’s 
death, took per capita a vested remainder, which opened and let in the after- 
born children. Held also, that the shares of those children of D., T. and H., 
who died during the life of J., descended to their respective fathers. Weston 
v. Foster, 297. 

5. A testator, among other legacies, bequeathed $500 to his daughter H. 
towards her support, and $400 to his son J., towards his support, with direc- 
tions that if any part of the legacy to H. should be unexpended at her 
decease, such part should be divided equally among the testator’s grand- 
children, and if any part of the legacy to J. should be unexpended at his 
decease, such part should be paid to J.’s daughter M.; also a legacy (on 
a condition which was never performed) to his grandson J.8.: The testator 
also directed, that if his estate should not be sufficient to pay in full all the 
legacies given by his will, the several legacies should be proportionally 
diminished; and if his estate should be more than sufficient to pay said 
legacies, they should be proportionally increased: By a codicil, the testa- 
tor directed, that if his estate should exceed the amount of the legacies 
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gi en by his will, then, instead of said legacies being proportionally 
increased as in said will directed, said H. and J. should each have $100, 
and said M. $50, and four of his grandchildren (named) $25 each, “to be 
paid to them, respectively, out of the excess, if enough, and if not, to be 
paid proportionally, and if more, to be paid proportionally:” ‘The testator 
left nine grandchildren, and his estate was more than enough to pay all 
the legacies given by his original will; but H. and M. died without issue, 
during the testator’s life. Held, that the $500 legacy to H. vested in 
uhe nine grandchildren ; and that the remainder of J.’s $400 legacy, which 
was given over to M., the forfeited legacy of J. 8., and the legacies given 
to H. and to M. in the codicil, fell into the residue of the testator’s estate, 
and that this residue was given to J. and the four grandchildren named 
in the codicil, in the proportions therein mentioned. Prescott v. Prescott, 
14h.» 

G. A., by his will, gave his property, real and personal, to B. in trust, to hold 
and manage the same during the life or widowhood of A.’s wife, and pay 
the rents and income thereof to her, and after her death or marriage to 
divide said property into seven parts, and to hold one seventh in trust for 
the sole and separate use of the testator’s daughter 8., wife of W., and 
to convey the same, upon the death of W., to S. and her heirs: The . 
will further directed, that if S. should die in the life time of W., then B. 
should hold said seventh in trust for her children, and that such of her chil- 
dren as should thén be of full age should receive their respective shares of 
said seventh, and that the shares of such of 8.’s children as should then be 
minors, should be paid over to them respectively, by B., on their coming of 
full age: After the death of A.’s widow, S. died, in the life time of W. 
her husband, they having had nine children, all of whom were born during 
the life of the testator. ‘Two of these children, after arriving at full age, 
died intestate, and without issue, while S. was alive; one of them, after the 
death of §., died under age, without issue and unmarried; and W. was 
appointed administrator of his said deceased children. Held, that all the 
children of S. took, severally and not jointly, a contingent interest in the 
one seventh of the property. devised to her for life, and that W., as heir of 
said deceased children, was entitled to three ninths of said seventh of the 
real estate, and, as their administrator, to three ninths of said seventh of the 
personal property. Winslow v. Goodwin, 363. 

7 A testatrix devised and bequeathed specific property to a trustee for the 
benefit of her brother S. for life, to be divided, after the death of S., between 
W. and B., children of 8.; 8S. having four other children: The testatrix 
also devised and bequeathed to the same trustee all the residue of her prop- 
erty, directing him to divide the same into four equal shares, and to “hold 
one share upon the same conditions and limitations as are set forth in the 
above devise in trust to S. and his children.” \.Held, that this residuary 
devise was for the benefit of W. and B., after the decease of S., and that 
the other children of S. had no claim thereto. Osborne v. Varney, 301. 

8. A testator, by the first clause of his will, gave to A. and B. the use, profit 
and benetit of all his real estate during their lives, except such parts thereof 
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as were thereinafter specially disposed of: By the second clause, he gave 
to J., his executor, thus: “ All my real and personal estate, to come into 
possession at the decease of the aforesaid A. and B., with the privilege to 
let the farm annually, and sell my hill pasture, called Ten Acres, with my 
stock, tools, &&c.; with the income of my farm to pay my just debts, if the 
income of the farm should be any thing more than a comfortable support for 
said A. and B.; the aforesaid privileges to come into possession at my de- 
cease ; the said J. to come into possession of the whole estate at the decease 
of the aforesaid A. and B.:” The third clause of the will was thus: “ But 
‘s sie said J. shall neglect to provide for the said A. and B. a comfortable 
support in sickness and in health, during their lives, then the said A. and B. 
to have the improvement of the farm during their lives.” On the testator’s 
decease, J. took possession of all his property, real and personal, paid his 
debts, and furnished support to A. and B. during their joint lives, and to A. 
after the death of B.: While A. and B. were both alive, J. made a mortgage 
of the real estate to P.: J. died, living A.; and J.’s administrator was will- 
ing and offered to support A. according to the testator’s will; but A. took 
possession of the real estate and demised itto E. Held, in a writ of entry 
brought by P. against A. and E. to foreclose said mortgage, that the whole 
of said real estate passed to J., on the testator’s decease, subject to the con- 
dition in favor of A. and B., by the non-performance of which they would 
have become entitled to the improvement and income of said estate. Held 
also, that the will did not create a personal trust in J., which no one else 
could execute, but that his administrator or assignee could well execute it 5 
and therefore, as his administrator was willing and ready to execute it, A. ~ 
had no right to possession of the estate, and that P. was entitled to condi- © 
tional judgment. Putnam v. Emerson, 330. 

9. Where a testator devises his real estate to his executor in trust, among oth- 
er things, to pay the income thereof to the testator’s widow for life, the wid- 
ow is entitled only to the net income, after deducting taxes, repairs, and the 
ordinary current expenses attending the estate. Watts v. Howard, 478. 


See Evipence, 8.9 Execuror, &c. 2. 


WINDOWS. 
See Equity, 2. 3. 


WITNESS. 


1. A person convicted of the offence of receiving stolen goods, knowing them 
to have been stolen, is not a competent witness. Commonwealth v. Rogers, 
500. | 

2. A promissory note was made by a firm, payable to A., B. and C., and 
a corporation, joint owners of a vessel: The promisees assigned the 
note to A. towards his share of the earnings of the vessel: The cor- 
- poration assigned all its property, under the insolvent law, for the benefit 
of all its creditors, one of which creditors was a bank: A suit against 
said firm was brought on said note, in the name of all the promisees, 
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for the benefit of A. Held, that a stockholder in the bank, which was a 
creditor of said corporation, was a competent witness for the plaintiffs. 
Hathaway v. Crocker, 262. 

3. Where the question in issue is whether A. is member of a certain 
firm, and a witness testifies that A. is sot a member, the witness may 
be asked, on cross-examination, if he has not told B. that A. was a 
m2mber,. ib. 

See Insanity, 3. Usury, 5. 


WRIT. 
Oath and certificate before service of. See Oarn. 
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